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21 March 2016 
 
 
Dear Adrian 
 
CMA Review of Rough Undertakings: CSL’s response to  the CMA’s Provisional Decision  
 
Centrica Storage Limited (CSL) welcomes the Competition & Markets Authority (CMA)’s 
provisional decision to vary the undertakings given in relation to the completed acquisition by 
Centrica plc (Centrica ) of Dynegy Storage Limited and Dynegy Onshore Processing UK Limited 
(the Undertakings ). 
 
CSL supports the CMA’s provisional decision that there have been two changes in 
circumstance affecting the Undertakings.  CSL further supports the CMA’s provisional decision 
that it is appropriate to address these changes by introducing an Adjustment Mechanism such 
that Ofgem can vary the amount of storage capacity that CSL is required to sell ahead of each 
Storage Year (Obliged Capacity ).  CSL also supports the CMA’s provisional decision to vary 
the Undertakings to recognise a centralised compliance function, enabling a more consistent 
approach to compliance with the Undertakings across both Centrica and CSL.  
 
CSL has identified certain aspects of the CMA’s provisional decision that, in its view, require 
further consideration to ensure that the final decision and variations to the Undertakings deliver 
their intended objectives effectively and proportionately.  CSL has set out its views on these 
aspects below.  In addition, in Attachment 1, CSL has provided suggested revisions to the 
Undertakings which it considers address some of the issues identified in this submission.  
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The basis for triggering the mechanism and the evidence required 
 
In paragraph 4.32 of the provisional decision, the CMA has proposed that the Adjustment 
Mechanism would apply in response to actual physical changes and changes that “may be 
expected to occur”.  CSL agrees that the Adjustment Mechanism should respond to actual 
physical changes in Rough’s capabilities.  CSL also recognises that there are circumstances in 
which having the ability to trigger a change to the Obliged Capacity based on expected changes 
in Rough’s physical capabilities could be beneficial.  However, CSL believes that the CMA’s 
final decision should reflect the risks that an adjustment in Obliged Capacity made on this basis 
may pose to CSL. 
 
In its provisional decision, the CMA considers that allowing the mechanism to be triggered by 
events that “may be expected to occur” creates a risk that CSL may successfully apply for a 
reduction in the Obliged Capacity based on a projected change in Rough’s physical capabilities 
that does not eventuate (see footnote 96).  The CMA provisionally considers that this risk would 
be sufficiently mitigated through the requirement for independent third party verification of CSL’s 
application and through the regulatory safeguards provided by the EU Gas Regulation.   
 
CSL considers that the CMA’s final decision (and the application of the mechanism) should 
recognise the asymmetric nature of the risks to Centrica and CSL of increasing the Obliged 
Capacity based on changes that “may be expected to occur”.  For example, if Ofgem decreases 
the Obliged Capacity based on an expected change that does not eventuate, CSL will be able 
to meet its regulatory sales obligations and there are appropriate safeguards in place to ensure 
all available Rough capacity is offered to the market.  However, if Ofgem increases the Obliged 
Capacity due to an expected increase in Rough’s capabilities that does not eventuate, it could 
result in Ofgem setting volumes of Obliged Capacity that are substantially in excess of the 
Rough’s actual capabilities.  This is likely to lead to the types of costs and risks to CSL that the 
proposed mechanism is intended to address and, consequently, any upward adjustment of 
Obliged Capacity should only be implemented once there is a high degree of certainty that an 
increase in capacity will in fact occur.   
 
CSL to demonstrate substantial impacts on its ability to meet its obligations 
 
CSL agrees with the CMA’s view that the Adjustment Mechanism should only be triggered by 
substantial changes in Rough’s physical capabilities.  As acknowledged in the provisional 
decision, CSL considers that the reputational implications, application of resources and 
associated costs would prevent it from triggering the mechanism frivolously or lightly.  In order 
for CSL to demonstrate that an event has had, or will have, a substantial impact on Rough’s 
capabilities which it cannot manage using other commercial measures, CSL’s application must 
include: 
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(i) information about CSL’s current financial risk profile; 
 
(ii) how its proposal for the Obliged Capacity would change its financial risk profile;  
 
(iii) evidence relating to historic and planned maintenance programmes; and 
 
(iv) an evaluation of alternative actions available to CSL to rectify the capacity issue1.  

 
CSL considers that it is important the final decision clarifies how Ofgem should use this 
information in considering CSL’s application under the Adjustment Mechanism.  As the CMA is 
aware, CSL operates Rough under the negotiated Third Party Access regime.  This means that, 
unlike a regulated asset, CSL does not receive a guaranteed return for the capacity it is obliged 
to sell or from any investment it makes in Rough.  As a consequence, the CMA’s final decision 
should explain that Ofgem will analyse issues relating to CSL’s financial risk profile and 
maintenance programmes having regard to Rough’s status as a commercial asset and, in 
particular, the limits on CSL’s obligations to operate, maintain and develop Rough2 (i.e. Ofgem 
must not set Obliged Capacity in a way that would require CSL to develop Rough in a way 
which is uneconomic. As the CMA recognises, Centrica’s incentives to invest in Rough are 
maintained through the concept of Incremental Capacity).  
 
How changes to Obliged Capacity should be considered 
 
CSL proposed that the key principle for the Adjustment Mechanism ought to be that the Obliged 
Capacity should be aligned with the physical capabilities of Rough.  In its provisional decision, 
the CMA stated that it did not agree with this principle on the basis that (i) such a principle could 
conflict with the CMA’s provisional decision that the Adjustment Mechanism could only be 
triggered by events that have a substantial impact and (ii) it could introduce a risk that CSL will 
under-invest in Rough.  Instead, the CMA has provisionally decided that ‘CSL would be required 
to demonstrate in its application that the proposed Obliged Capacity corresponds to at least the 
maximum technical capacity3 [of Rough] and would meet customers’ needs to the greatest 
extent possible’4.  Paragraph 2.11(b) of the proposed amended Undertakings gives effect to this 
principle.   
 
We understand that the CMA is seeking to ensure that, in proposing a new configuration of 
SBUs and Additional Space, CSL must strive to offer the market a volume of capacity ahead of 
                                                           
1 Provisional decision, paragraph 4.39 
2 Gas Act 1986 section 11A 
3 The CMA has proposed defining the Maximum Technical Capacity as ‘the maximum storage facility capacity which 
is required to be made available to market participants in accordance with Article 17 of the Regulation (EC) No. 
715/2009’ 
4 Provisional Decision paragraph 4.50 
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the Storage Year that (having regard to any new limitations on Rough’s capabilities) is as 
closely aligned to the historic volumes of Obliged Capacity as possible (i.e. 455m SBUs and 
1.534TWh of Additional Space).  CSL supports this objective but considers that the proposed 
drafting does not have the intended effect and may conflict with the stated principles on which 
the variation is based. 
 
Article 17(1) of the EU Gas Regulation5 states: “The maximum storage…capacity shall be made 
available to market participants, taking into account system integrity and operation.”  Storage 
capacity in this context means injection, space and withdrawal capacity.  CSL considers that 
referring to this definition is appropriate as it explicitly recognises that capacity that is 
theoretically available may not be actually available when operational factors are considered.  
For example, when considering the availability of space, it must be considered whether there is 
sufficient injection and withdrawal to utilise that space.  Equally, capacity that CSL requires for 
its operational stock (used for the efficient operation of the asset) would also be unavailable to 
the external market.  
 
Historically, CSL has met its Undertakings obligations and its obligations to make all further 
capacity available to the market by selling Obliged Capacity and offering (both ahead of and 
during the Storage Year) a mix of bundled and unbundled products.   
 
CSL considers that requiring it to sell at least the maximum technical capacity of injection, 
space and withdrawal as part of the Obliged Capacity does not deliver the intended outcome.  
This is because CSL would have to bundle all injection and withdrawal capacity available during 
a Storage Year with space attributable to the Obliged Capacity.  As a result, CSL would be 
compelled to bundle space within the Obliged Capacity with all identifiable injection and 
withdrawal for the Storage Year.  This could result in a significant volume of unbundled space 
(in excess of the Obliged Capacity) without sufficient unallocated firm injection rights to fill it 
and, as a consequence: 
 

(i) unbundled capacity (in excess of the Obliged Capacity) is likely to be of interest 
only to customers who have secured Obliged Capacity.  For example, potential 
customers without Obliged Capacity seeking to purchase unbundled space may 
have to rely on interruptible injection and withdrawal to fill and empty that space.  
This may limit market participants’ access to storage because potential 
customers may not be able to buy space without firm injection and withdrawal 
rights because of the inherent risk that the space could not be fully utilised; and 

 
(ii) Centrica’s and CSL’s incentive to invest in Rough could be undermined.  This is 

because the bundling requirements may prevent CSL offering customers 
                                                           
5 Regulation (EC) No. 715/2009 



 

5 

 
 

innovative products, such as its “parking product” (consisting of within-year strips 
of injection, space and withdrawal) and potentially lock out customers who have 
historically purchased that capacity.  Centrica would therefore not derive the full 
benefit of its investments in increasing injection, space and withdrawal as the 
routes to market for such capacity would be restricted in a way that is unlikely to 
optimise that capacity and therefore diminish its value. 

 
In Attachment 1, CSL has proposed drafting addressing the points raised above.  CSL has 
proposed referring to the Maximum Technical Capacity that is space (up to 31.834TWh), 
ensuring that CSL would be capable of creating bundles of injection, space and withdrawal that 
meet customer needs without undermining Centrica’s and CSL’s incentives to invest.  CSL 
notes that when buying bundles of injection, space and withdrawal customers typically seek to 
ensure that they can fill and empty all of their space at least once in the relevant Storage Year. 
 
CSL also submits that the CMA’s final decision should explicitly recognise that, in setting the 
Obliged Capacity, Ofgem must ensure that the assumptions used to determine Rough’s 
physical capabilities are based on its underlying operational parameters rather than actual 
performance at a particular point in time.  As identified in CSL’s previous submissions, Rough’s 
actual performance will be affected by a range of factors including carry-over, stock, calorific 
value of stored gas and short-term operational availability.  These factors will vary from year to 
year and within year.  CSL considers that the underlying operational parameters are capable of 
independent verification.   
 
How consultation should be addressed and the timings for the mechanism 
 
The CMA has provisionally decided that Ofgem should not be bound to approve or reject an 
application under the Adjustment Mechanism within a specified timeframe.  In its submissions, 
CSL proposed that Ofgem should have one month to make a decision to accept or reject (or be 
deemed to accept) CSL’s formal application for a change to the Obliged Capacity.  This 
timeframe was consistent with the principle that it is appropriate for an Adjustment Mechanism 
to be focused, responsive and timely, thereby ensuring CSL’s obligations remained aligned with 
Rough’s capability from time to time and that invoking the mechanism does not require CSL and 
its regulators to dedicate the significant level of resource and incur the significant costs 
associated with a full review of the Undertakings. 
 
CSL recognises the benefits of a transparent consultation process as part of the Adjustment 
Mechanism.  CSL also recognises that a range of issues could affect Rough’s capacity.  
However, CSL does not consider that the need for consultation or the potential complexity of 
the issues affecting Rough preclude the stipulation of appropriate timeframes for concluding the 
capacity adjustment process.  CSL submits that, given the level of ongoing engagement 
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between CSL and Ofgem and the potential resources available to Ofgem (specifically, the 
technical adviser appointed at CSL’s cost), a period of one month following the close of the 
specified consultation should be sufficient for Ofgem to make a decision.  This period and 
process are consistent with the provisions of Annex 1, paragraph 4 (Ofgem Determination). 
 
CSL considers that it is important that Ofgem is required to set out the reasons for its decision 
to accept, reject or vary an application to adjust the Obliged Capacity.  CSL has included 
suggested drafting in Attachment 1 to reflect this. 
 
In order for CSL to fully understand Ofgem’s decision and for the purposes of streamlining any 
future applications, CSL considers that, following use of the adjustment mechanism, it would be 
beneficial for CSL to be given copies of the reports that the independent expert adviser provides 
to Ofgem. 
 
Pursuant to REMIT6, CSL is required to publish all ‘inside information’ on a timely and effective 
basis (as close to real time as possible and in any event within 60 minutes).  CSL considers that 
Ofgem’s decision regarding its application to vary the Obliged Capacity could constitute inside 
information under REMIT7 and if it is obliged to delay publication of this information for at least 
two days, this would constitute a breach of REMIT.   
 
The evidence required 
 
In its provisional decision, the CMA has proposed that CSL should recommend, then, as 
directed by Ofgem, appoint an independent expert adviser.  CSL would also be responsible for 
remunerating and reimbursing the adviser for all reasonable costs incurred in accordance with 
terms of their appointment.  In the current drafting there is no requirement on Ofgem to use the 
adviser appropriately or to avoid unnecessary or excessive costs.   
 
CSL should not be exposed to unlimited and unreasonable costs when triggering the 
Adjustment Mechanism.  We have therefore included suggested drafting in Attachment 1 to 
address this concern. 
 
Other capacity-related issues arising from the adoption of the mechanism 
 
CSL considers that the CMA’s approach to adjusting the capacity that CSL can sell to the rest 
of Centrica (the Specified Capacity ) when there is a change in the Obliged Capacity is 
pragmatic and proportionate.  However, CSL has identified two areas of potential ambiguity and 

                                                           
6 Regulation (EU) 1227/2011 (REMIT) 
7 Regulation (EU) 1227/2011, Article 2(1)(a) and Regulation (EC) No. 715/2009, Article 19  
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has suggested drafting in Attachment 1 to address these.  The drafting CSL has suggested 
clarifies: 
 

(i) that the Specified Capacity restrictions only apply to the sale of Rough capacity 
ahead of the Storage Year up to a historic baseline of 34.7TWh; and 

 
(ii) the limitation imposed by the Specified Capacity applies to space only (not 

injection and withdrawal).   
 
These changes are consistent with the principle that the variation of the Obliged Capacity 
should leave Centrica no better and no worse off relative to the current Undertakings. 
 
CSL considers that the amended definition of “Additional Space” is open to misinterpretation.  
We have proposed some clarifications in Attachment 1.  
 
The historical baseline for Obliged Capacity equates to “31.834TWh” not “31.854TWh”.  This 
should be changed throughout the amended Undertakings. 
 
Compliance 
 
CSL is disappointed that the CMA has provisionally decided not to seek opportunities to 
streamline the reporting and publication provisions of the Undertakings.  A particular concern for 
CSL is the CMA’s decision not to amend paragraph 12 of the Undertakings.  CSL fully supports 
the objectives of transparency and non-discrimination in publishing information about Rough’s 
operations.  As such, CSL has invested significant time and resource in its website for 
publishing information about Rough’s availability.  CSL can provide greater transparency and 
accessibility to all market participants using its website than it can achieve using STORIT.  If, 
notwithstanding these considerations, the CMA determines it is necessary to keep paragraph 
12 of the Undertakings, CSL has proposed amended drafting in Attachment 1.  
 
Other changes 
 
In Attachment 1, CSL has made some further corrections to the Undertakings to address 
changes in personnel at CSL and Centrica.  The title of the group compliance officer is “Group 
Ethics & Compliance Officer” and this should be reflected throughout the Undertakings.  CSL 
has also proposed a change to the definition of Centrica Energy designed to identify the 
relevant business operations rather than the business unit name, thereby seeking to introduce 
some level of future proofing against further organisational changes.    
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If you have any further questions or would like to arrange a working level meeting, please don’t 
hesitate to contact me, or Antony Miller.  

Yours sincerely 

Grant Dawson 
Chairman, Centrica Storage Limited 
General Counsel & Company Secretary, Centrica plc  
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Attachment 1 

Suggested further amendments to the Undertakings 

Paragraph in 
Undertakings 

Proposed drafting  

2.11(b) “identify the proposed Minimum Rough Capacity and Additional Space for the 
next or subsequent Storage Years and demonstrate the sum of the varied 
Minimum Rough Capacity (whether in SBUs or Unbundled Units) and 
Additional Space is at least the Maximum Technical Storage Capacity of space 
(up to 31.834TWh) in of Rough which can be calculated in advance of the 
storage year and the reasons for that calculation;” 

3.3 “Centrica Group may participate in the capacity allocation process described in 
paragraph 3.1 above, but in each Storage Year CSL shall not sell to the 
Centrica Group and the Centrica Group will not purchase from CSL ahead of 
the Storage Year, more than” 

3.7 “For the avoidance of doubt there is no limit on the quantity of Further 
Additional Space or Incremental Capacity sold after the Storage Year begins 
that CSL may sell to the Centrica Group or the Centrica Group may purchase 
from CSL after the Storage Year begins, provided that such sale and purchase 
shall be on Non-Discriminatory Terms and consistent with the applicable 
provisions of these Undertakings” 

8.2 Written requests under paragraph 8.1 should be addressed to: 

Centrica Storage Limited 
Attention: Simon Wills, Managing Director 
Centrica Storage Limited  
1st Floor  
20 Kingston Road  
Staines-Upon-Thames 
TW18 4LG 
simon.wills@centrica-sl.co.uk 

Centrica plc 
Attention: Group Ethics & Compliance Officer David Isenegger, General 
Counsel, Centrica Energy 
Millstream 
Maidenhead Road 
Windsor 
SL4 5GD 
david.isenegger@centrica.com 

or as otherwise notified to the CMA and Ofgem by CSL or Centrica from time 
to time. 

12 “If any information relating to Storage Operations is to be disclosed, disclosure 
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must be made by CSL to all Market Participants simultaneously. For this 
purpose, CSL may use its website, STORIT or, subject to otherwise complying 
with this paragraph, a website hosted by a third party. Disclosure of this 
information shall be made by publication on the STORIT system and, until 
such a time as all Market Participants have full access to a public version of 
the STORIT system, by publication on the CSL website.” 

22 “‘Additional Space ’ means that 1.534 TWh of space (or such other amount 
approved by Ofgem under paragraph 2.10) into which gas can be injected over 
and above the Minimum Rough Capacity of 1.534 TWh (or such other amount 
approved by Ofgem under paragraph 2.10),.   tThe sum of Minimum Rough 
Capacity and Additional Space must not exceed 31.8354 TWh of space;” 

22 “‘Centrica Energy’ — means Centrica Energy or other corporate entity (or 
entities) from time to time within Centrica, responsible for carrying out gas 
shipping, trading, storage procurement and asset operations in Great Britain;” 

22 “‘Centrica Group Ethics & Compliance Officer’ means the individual 
responsible for overseeing compliance across the Centrica Group;” 

22 “‘Specified Capacity’  means: 

(a) twenty five per cent (25%) in relation to Minimum Rough Capacity,  

(b) and 1534 GWh in relation to Additional Space; 

(c) , and no zero per cent (0%) in relation to Incremental Capacity of space 
bought and sold ahead of the Storage Year until 34.7 TWh of space 
has been soldbefore the Storage Year;  

or, in each case, such other amounts as are permitted by Ofgem in 
accordance with paragraph 3.6;” 

Annex 
(Introduction) 

“Centrica is both the owner/operator and a user of Rough. A key outcome of 
the CC inquiry in 2003 is that a clear distinction must be maintained between 
these two roles. The Centrica Storage business is therefore located and 
operated separately and independently from other businesses within the 
Centrica group and in particular from Centrica’s gas supply, shipping, trading, 
storage procurement or asset operations activities (Centrica Energy and 
British Gas). It is essential that Centrica does not obtain any unfair commercial 
advantage as a result of owning and operating the Rough facility (in particular 
by certain information passing from Centrica Storage directly or indirectly to 
those other parts of Centrica).” 

Annex 6 
(Interpretation) 

“‘Centrica Energy’—means Centrica Energy or other corporate entity (or 
entities) from time to time within Centrica, responsible for carrying out gas 
shipping, trading, storage procurement and asset operations in Great Britain.”  

Annex 6 
(Interpretation) 

“‘Centrica Group Ethics &  Compliance Officer ’ means the individual 
responsible for overseeing compliance across the Centrica Group;” 
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Annex 6 
(Compliance) 

“Any person who requires advice or guidance on the interpretation and 
operation of this Code can consult their line manager, the Centrica Storage 
Compliance Manager (if they work within Centrica Storage) or the Centrica 
Supply Compliance Manager (if they work within Centrica Supply) either 
directly or through their line manager.” 
 

Annex 6 
(Signature) 

Amend date to [/] 2016. 
 
 

Annex 11, 
paragraph 5 

“CSL will comply with Ofgem’s decision on the level of Minimum Rough 
Capacity or Additional Space. CSL acknowledges that Ofgem will only approve 
an adjustment in the event it considers a substantial change within the 
meaning of paragraph 2.10 has occurred.  Ofgem will provide CSL with written 
reasons for its decision.” 
 

Annex 11, 
paragraph 18 

“CSL must remunerate and reimburse the Adviser for all reasonable costs 
properly incurred in accordance with the terms and conditions of the 
appointment and in such a way so as not to impede the Adviser’s 
independence or ability to carry out his or her functions effectively and 
properly.  Ofgem shall ensure that it uses the Adviser appropriately in the 
circumstances and avoids unnecessary costs.” 
 

 
 
 


