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2-6 Boundary Row 

London 

SE1 8HP 

 

Peter Hill 

Project Director 

Performing Right Society Undertakings Review 

Competition and Markets Authority ("CMA") 

Victoria House 

Southampton Row 

London WC1B 4AD 

Email: remedy.reviews@cma.gsi.gov.uk.  

 

Dear Peter, 

CMA review of the undertakings given by the Performing Right Society Limited ("PRS") in 1997 

(the "PRS Undertakings") – Redacted response 

AMRA and Kobalt Music Group welcome the opportunity to respond to the CMA's issues statement. 

For the reasons set out in this letter, we consider that the PRS Undertakings should be retained and 

varied to reflect current market conditions. 

(1) Background information  

AMRA  

The American Music Rights Association Inc. ("AMRA") was originally set up to collect mechanical rights 

for writers, composers and publishers in the US.  Re-launched in 2015 following its acquisition by Kobalt 

Music Group, AMRA has its operational headquarters in London.  AMRA is the first of its kind — a 

global digital music collection society, built on technology and trust, competing through providing 

enhanced and tailored services to rights owners.  AMRA is designed to maximise value for songwriters 

and publishers in today's digital age, while providing the highest level of transparency and efficiency.  

By employing cutting edge technology and a direct global digital collections model, AMRA is able to 

optimise digital revenue collections across all digital platforms, with full transparency to its clients.  

AMRA licenses and administrates both mechanical and performing rights for its publisher and writer 

clients.  

AMRA offers global licences to digital service providers ("DSPs") and has signed multi-territorial deals 

(including the EEA) with a number of DSPs, including [redacted].  In order to operate, DSPs need to 

license both the performing and mechanical rights for the repertoire which they offer to consumers.1  It 

is, therefore, standard for the licences offered by collecting societies to cover both types of right together 

in order to be acceptable to DSPs.  In order to be able to offer the performing rights which fully match 

the mechanical rights it represents on behalf of publishers, AMRA has entered into sub-licensing 

agreements with all of the major Anglo-American collecting societies around the world - except PRS. 

The other major Anglo-American societies acknowledge that it is in their writers' best interest to ensure 

their writers' performing rights are included in AMRA's global digital licensing agreements, together with 

the associated mechanical rights that are being licensed by AMRA on behalf of their writers' publishers.  

[redacted] 

                                                      
1  See Case COMP/M.6800-PRSfM/ STIM/ GEMA/ JV, para 8. 

mailto:remedy.reviews@cma.gsi.gov.uk
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In addition to the global digital licensing that AMRA does on behalf of its members, AMRA also collects 

royalties for its writer members from other sources globally.  To enable it to collect royalties from these 

other sources globally (e.g. from radio, television, public performance, recorded media and national 

digital platforms), AMRA has entered into representation agreements with other collecting societies 

around the world.  In order to collect royalties in respect of the performing rights of its members in the 

UK, AMRA entered into a unilateral representation agreement with PRS [redacted]. 

Kobalt Music Group 

AMRA is owned by Kobalt Music Group ("Kobalt"). Kobalt is a leading global independent music 

publisher, catering to 2,000 clients worldwide and managing the rights of over 600,000 songs.  Founded 

15 years ago, the company has its operational headquarters in London, employs a staff of 280 in eight 

offices worldwide and has representatives in over 20 countries.  Kobalt offers clients global copyright 

administration, online account management tools including weekly balance updates, as well as low cost 

online pipeline advances. Kobalt’s portal allows for in-depth account analysis and royalty tracking, 

giving clients an opportunity to be completely involved in the process of managing their copyrights.  

Given the range of innovative services which it offers, Kobalt has grown rapidly and its writer clients 

include Beck, Foo Fighters, Kelly Clarkson, Max Martin, Paul McCartney, Pitbull, Ryan Tedder, Sam 

Smith, Skrillex, and others.  Kobalt is a member of a number of collecting societies, including PRS2. 

To ensure strict separation between AMRA and its owner Kobalt, AMRA engaged 

PricewaterhouseCoopers ("PWC") to undertake a deep analysis on the approach and separation 

between the Kobalt and AMRA businesses, including but not limited to the confidential tools and 

information which AMRA as a society has access to but which Kobalt as a publisher must not. As a 

result, PWC presented AMRA with a list of key business recommendations for a suitable set up. In 

October 2015 these recommendations had been fully implemented and in December 2015 PWC 

validated the implementation of separation between AMRA and Kobalt. 

AMRA and Kobalt are responding jointly to the CMA's issues statement given our shared objective of 

maximising value for songwriters and publishers in a digital environment [redacted].  To the extent that 

the CMA requires further information, AMRA and Kobalt may need to respond separately in line with 

our business separation arrangements.  

(2) PRS continues to have a monopoly position 

In its 1997 report, the MMC concluded that there was a monopoly situation under the Fair Trading Act 

1973 on the basis that PRS is the only licensing body which provides in the UK the service of 

administering performing rights.3 

PRS continues to be the only provider of copyright administration services in the UK for performing 

rights. The services provided by PRS to other collecting societies, such as AMRA, include: 

 the licensing of rights (e.g. through a range of blanket and individual licences);  

 the collection and processing of royalties from a range of sources (e.g. radio, television, public 

performance, online platforms and recorded media); and 

 the provision of database services.  

Each year, PRS licenses more than 350,000 businesses, including 300 radio stations, 450 television 

channels and thousands of pubs, clubs and restaurants across the UK 4.  Given the scale of the 

operation, it is not commercially feasible for other non-UK collecting societies to provide copyright 

                                                      
2  Kobalt is also a member of STIM, GEMA, SACEM, SGAE, SIAE, BUMA, SABAM, TONO, KODA, 

TEOSTO, SUISA, AKM. 

3  MMC, Performing rights: A report on the supply in the UK of the services of administering performing 

rights and film synchronisation rights, para 2.11 

4  See http://www.prsformusic.com/SiteCollectionDocuments/About%20MCPS-PRS/financial-results/prs-for-

music-financial-review-2014.pdf  

http://www.prsformusic.com/SiteCollectionDocuments/About%20MCPS-PRS/financial-results/prs-for-music-financial-review-2014.pdf
http://www.prsformusic.com/SiteCollectionDocuments/About%20MCPS-PRS/financial-results/prs-for-music-financial-review-2014.pdf
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administration services for performing rights in the UK.  As such, it remains the case that in order to 

obtain copyright administration services in the UK, non-UK collecting societies must enter into a 

representation agreement with PRS.  [redacted] 

PRS' monopoly position is enduring, even with the rise of multi-territorial digital music services. Writers 

need to receive royalties from offline exploitation, such as radio, television and public performances, 

which remain extremely important sources of revenue, as well as UK only digital platforms.  PRS 

remains the only collecting society able to provide such copyright administration services in the UK.   

[redacted] 

(3) PRS continues to engage in bundling of services 

The MMC noted in its 1997 report that, as a condition of membership, Article 7 of PRS's Articles of 

Association requires that writers assign to PRS all their performing rights for the whole world, for the 

PRS to administer. 5  The MMC concluded that: 

"Exclusivity as practised by the PRS is, in effect, a bundling arrangement, where one service 

can be obtained only if one or more other services are also taken. Bundling is established here 

because the member is required to confer on the PRS the right to administer all types of rights, 

for all of his works in all countries. The bundling of services is a matter which always needs to 

be questioned carefully to ensure that it is not simply a means of tying the consumer more 

tightly to the supplier." 6   

PRS continues to require writers to assign to the PRS all their performing rights for the whole world -

subject to the ability to withdraw certain rights.  These are limited to live performing rights and the rights 

specified in the GEMA decision, including the Online Right (as defined In PRS's Articles of Association).7   

However, even with these provisions, the PRS rules continue to bundle together services for "mono"-

territorial digital licensing (i.e. UK only, where PRS has a monopoly position) and “multi"-territorial digital 

licensing (where competition is emerging).    

The MMC correctly concluded that total exclusivity is not required for the effective enforcement of 

performing rights. 8  This remains the case as PRS could continue to function effectively on the basis of 

a non-exclusive license of rights, as is the case with the digital mechanical rights which MCPS9 takes 

from publishers in the UK and with the performing rights which the US collecting societies, including 

ASCAP10 and BMI11, take from writers and publishers in the US.  This would enable PRS members to 

more freely handle these digital rights as they see fit, rather than being tied to PRS for these rights in 

all instances (i.e. for both mono and multi-territorial digital licensing and collection, as expanded on in 

section (4) below).   

In any event, it is critical that under the PRS Undertakings, a writer should be able to “unbundle” digital 

performing rights for “mono” (UK only) and “multi”-territorial digital licensing and collection, either in 

terms of granting these rights or withdrawing these rights from PRS, so that the rights for multi-territorial 

                                                      
5  MMC, Performing rights: A report on the supply in the UK of the services of administering performing 

rights and film synchronisation rights, para 2.39 

6  MMC, Performing rights: A report on the supply in the UK of the services of administering performing 

rights and film synchronisation rights, para 2.43 

7  Article 7(cA) of the PRS's Articles of Association 

8  MMC, Performing rights: A report on the supply in the UK of the services of administering performing 

rights and film synchronisation rights, para 2.44 

9  Mechanical-Copyright Protection Society 

10  American Society of Composers, Authors and Publishers 

11  Broadcast Music, Inc 
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licensing and collection can be handled by an alternative third party (see section (4) below).  While PRS 

is generally the only entity that can handle all of the UK only digital licensing12, this is not the case for 

the licensing of multi-territorial digital services.  As such, the current PRS practice of insisting that mono-

territorial and multi-territorial licensing and collection services are bundled together unduly ties writers 

and their publishers 13  to PRS, thereby preventing competition from emerging in relation to multi-

territorial digital services.   

The practice of only taking a grant of digital rights for mono-territorial digital licensing already exists in 

respect of the digital mechanical rights granted to MCPS in the UK by many publishers.  We note too 

that PRS itself unbundles the rights for “mono” and “multi” territorial digital licensing in its grants to 

overseas collection societies i.e. it grants European collection societies the rights for mono-territorial 

digital licensing separately to rights for multi-territorial digital licensing.  In addition, other than PRS, the 

major Anglo American collection societies (i.e. ASCAP and BMI in the US, as well as SAMRO14, 

SOCAN15, IMRO16 and APRA17) also permit rightsholders to handle multi-territorial digital licensing 

separately (to mono-territorial licensing) with entities other than themselves (e.g. through sub-licensing 

arrangements).   

Further detail and the specific measures which could be taken under the PRS Undertakings to address 

this concern are set out in section (4) below. 

(4) Changes to the music industry  

We have set out below our views on the impact of changes to the music industry on the position of the 

PRS.  Given these changes, we consider that the PRS Undertakings obliging PRS not to prevent its 

members from self-administering their live performing and other categories of rights should be retained 

in a modified form. 

The CMA has asked, in particular, for views and evidence from stakeholders concerning the following:  

(i) the extent to which PRS members are able, in practice, to withdraw categories of rights and 

self-administer them or appoint other parties to administer them;  

(ii)  practical difficulties or limitations to self-administration of certain rights that may arise from any 

ongoing adverse effects identified by the MMC;  

(iii) any differences between withdrawing rights online and offline as well as the impact of 

technological change;  

(iv)  whether the PRS is subject to increased competitive pressure compared with 1997, for 

example, as a result of:  

1.    overseas CMOs providing a multi-territory licence directly for online music 

disseminated in the UK;  

2.    some CMOs acting as rivals to be appointed by smaller CMOs to license work on 

a multi-territory basis;  

                                                      
12  Similarly, SACEM for France-only digital services and GEMA for Germany-only digital services etc. 

13     Publishers need to have these important performing rights included in their multi-territorial digital licences 

and accordingly if they can only obtain these rights from PRS then they have no choice but to choose PRS 

as their multi-territorial digital licensing entity for all of their Anglo-American repertoire.  

14  Southern African Music Rights Organisation 

15  Society of Composers, Authors and Music Publishers of Canada 

16  Irish Music Rights Organisation 

17  Australasian Performing Right Association 
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3.    entry of new players providing licensing services;  

4.    the withdrawal of certain rights by major publishers;18  

We would like to focus our response on the ability for a PRS member to withdraw and self-administer 

(or appoint other parties to administer) the digital performing rights it assigns to PRS as a condition of 

PRS membership (see section (3) above).  Since the MMC’s 1997 review, the music market has 

changed dramatically and digital exploitations of music, which were just then beginning to really emerge, 

are now a major part of the industry in terms of how music is (and will be) consumed.  Accordingly, we 

believe that the PRS Undertakings need to be reviewed in light of the impact that PRS’ exclusive 

assignment of rights and monopoly position in the UK (see sections (2) and (3) above) has on the 

administration of digital rights on behalf of writers. 

In the digital music space, DSPs tend to operate on a global basis.  However, PRS does not at present 

typically license such rights directly to the major DSPs on a global or near-global basis.  Instead, PRS 

currently offers to license rights only on a pan-European basis and sub-licenses these rights to 

individual collection societies in each territory outside of Europe for those local societies to issue 

(typically mono-territorial) licences to DSPs and then pass royalties back to PRS.  Having such a large 

number of licences on a global basis for the same set of rights, from different collection societies, all to 

the same DSP is inefficient in today’s global digital market and results in: 

 significant delays in royalties getting back to PRS / writers (because they have to flow via the 

many intermediary international collection societies involved); and  

 multiple (high) commissions being applied to those royalties (again by the many intermediary 

international collection societies involved), which therefore reduces the revenue ultimately 

distributed to writers and, in the longer term, the incentives of writers to invest in creating new 

music.    

Further, many of these international collection societies to whom rights are being sub-licensed by PRS 

simply do not currently have the technical capabilities to process the masses of data involved in DSP 

reporting - resulting in the digital royalties due to the writer never actually finding their way back to PRS 

or the writer at all.  This has resulted in dissatisfaction amongst some PRS members that the current 

PRS licensing/collection approach of their digital rights is not fit for purpose in the digital age and many 

are looking for alternative ways for the digital rights in their compositions to be licensed/collected on a 

multi-territorial basis.   

However, despite such dissatisfaction and although digital performing rights can be withdrawn from 

PRS in principle (although we would note that the process is not particularly straight forward – see 

below), self-administration of these digital rights by a writer themselves is not an option in reality given 

that: 

 a DSP that typically offers millions of recordings is likely to be unwilling to negotiate with a single 

writer for one small set of repertoire (rather than a publisher or collection entity that represents 

a much broader catalogue of rights);  

 DSPs will typically wish to license the mechanical digital rights in the writer’s compositions 

together with the performing rights of the writer (as a DSP generally needs both of these rights 

to operate and writers do not typically have any ability to license the mechanical digital rights 

as these rights have usually been granted to the writer’s publisher); and  

 a writer is very unlikely to be able to handle the data involved in DSP reporting themselves in 

order to make the collection of their royalties from the DSP a reality (even if a DSP were willing 

to overcome the significant confidentiality issues involved with providing full reporting data to 

an individual entity rather than a “trusted” intermediary such as a collection society). 

This makes withdrawal and self-administration of digital performing rights a toothless option for PRS 

writer members.  The only real alternatives for PRS writer members in a situation where they believe 

                                                      
18  CMA's review of undertakings given by the Performing Right Society Limited, Issues Statement, para 

22(c). 
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PRS may be failing in its representation of their digital rights and they wish to have them administered 

in some other way are: 

(i) For a writer to request that its digital performing rights are sub-licensed by PRS at their (or 

their publisher’s) request to a Collective Management Organisation ("CMO"), Independent 

Management Entity ("IME"), a so-called “Option 3” vehicle or other licensing and 

administration entity (“Alternative Entity”) that can collect on their digital rights directly on 

an expanded territorial basis and/or offer improvements such as increased efficiency/ 

transparency/ commissions in licensing, collecting, processing and distributing their digital 

royalties in respect of multi-territorial digital  services (referred to as "improvements" 

below).  This is referred to below as “PRS sub-licensing to an Alternative Entity”. 

 

(ii) For a writer to withdraw its digital rights from PRS and grant them directly to an Alternative 

Entity that can offer improvements. This is referred to below as “Rights withdrawal and 

administration by an Alternative Entity” - 

However, the exclusive assignment of digital performing rights that writers have to make to PRS on 

joining and PRS’ monopoly position in the provision of UK music composition licensing and collection 

services (see sections (2) and (3) above) is causing very real problems in terms of the writer being able 

to act on any of the above alternative options in practice, meaning they are often left with no option but 

to remain tied to PRS for their digital licensing and collection on a global basis, notwithstanding any 

dissatisfaction they may have with the nature of the service offered.  We explain below why this is the 

case in respect of the potential options we identified above: 

Option 1 - PRS sub-licensing to an Alternative Entity 

As set out above, one practical alternative for PRS writer members who wish to have their digital rights 

administered in some other way is to request that its digital performing rights are sub-licensed by PRS 

at their (or their publisher’s) request to an Alternative Entity. Given the preferred approach for 

mechanical and performing rights in compositions to be licensed together such Alternative Entity is 

likely to be the entity that the writer’s publisher has granted the mechanical rights in the writer’s 

compositions to and whom they thought could offer improvements over PRS.  

[redacted] Two alternative proposals are set out below. 

Assuming PRS continues to hold these rights exclusively, the first option would be to require PRS to 

sub-license digital performing rights from its members to Alternative Entities on request from the writer 

of those compositions where such member believes that licensing and collection can be better 

performed by such a third party.  This should, in particular, be the case where the Alternative Entity is 

already licensing and collecting in respect of the matching mechanical digital rights in the same 

composition (on request from a publisher of those compositions) given the preferred practice in the 

digital market is that these mechanical and performing rights be licensed together.  ASCAP and BMI in 

the US, as well as SAMRO, SOCAN, IMRO and APRA (i.e. the major Anglo American collection 

societies other than PRS) do in fact sub-license their performing rights to other entities (including 

AMRA) on this basis.   

Any criteria or process of approval for sub-licensing such rights to an Alternative Entity should be 

publicly available and should not include any discriminatory or exclusionary criteria which cannot be 

objectively justified.  In particular, if a third party is objectively capable of carrying out such licensing / 

collection services and a writer wishes for the rights to be so sub-licensed, then the rights should flow 

to any such entity regardless of its classification under the CRM Directive19 as a CMO, IME, option 3 

publisher or other entity. [redacted]  

                                                      
19  Directive 2014/26/EU of the European Parliament and of the Council of 26 February 2014 on collective 

management of copyright and related rights and multi-territorial licensing of rights in musical works for 

online use in the internal market 
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Option 2 - Rights withdrawal and administration by an Alternative Entity  

The second practical alternative is for a writer to withdraw its digital rights from PRS and grant them 

directly to an Alternative Entity that can offer improvements.  As noted above, for this option to be 

effective, writers must be able to “unbundle” digital performing rights for “mono” (UK only) and “multi”-

territorial digital licensing and collection so that they can withdraw just the digital performing rights 

associated with multi-territorial digital licensing. In addition, changes should be made in order to ensure 

that the process for withdrawing digital performing rights is more straightforward.    

As set out in section (3) above, writers are not currently able to “unbundle” digital performing rights for 

“mono” (UK only) and “multi”-territorial digital licensing/collection in terms of granting or withdrawing 

these rights from PRS, so that the rights for “multi-territorial” licensing and collection can be handled by 

an Alternative Entity.  Writers should be given this right under the PRS Undertakings.     

Alternatively, in the event that all digital rights (i.e. UK and multi-territorial) need to be withdrawn by a 

writer, then where they are then placed with an Alternative Entity, PRS should be obliged to provide UK 

licensing / collection services in respect of such withdrawn mono-territorial rights and not refuse such 

supply in order to unduly tie writers to PRS for multi-territorial licensing / collection services.   As PRS 

is the only way that a writer can get such UK licensing / collection services, without such assurances, 

writers will not be prepared to withdraw all their digital rights from PRS.   

[redacted] 

Separately, as noted above the process for withdrawing rights from PRS is not particularly straight 

forward.  This is particularly the case given that writers (largely) have to exercise such withdrawal rights 

individually.  At present PRS does not accept the withdrawal of such rights may be exercised by anyone 

apart from a writer member, notwithstanding that the writer may have authorised its publisher to take 

such action or assigned or licensed such performing rights to the publisher prior to that writer joining 

PRS.20   PRS refuses to accept that writers can act collectively or empower a third party to represent 

their interests towards PRS, thereby making it more difficult for the withdrawal of rights to be effected 

in practice. Secondly, we note that the PRS Board has the ability, at its discretion, to extend the time it 

takes for such withdrawal to take effect.   

(5) Conclusion 

In light of the above, we believe it is critical that the PRS Undertakings are retained and varied by the 

CMA, given what we see as the negative impact on competition PRS’s exclusivity over the performing 

rights of its members and/or its monopoly position in the UK has in the context of the representation of 

writers’ digital performing rights.  While this matter was not the main focus of the original MMC review, 

given technological developments it now has to be a core consideration in any review of the PRS 

Undertakings. 

As set out in detail in section (4), in considering how to vary the PRS Undertakings, we consider that 

the two options which would provide real alternatives for PRS writer members in a situation where they 

believe PRS may be failing in its representation of their digital rights and they wish to have them 

administered in some other way are as follows: 

Option 1 - PRS sub-licensing to an Alternative Entity 

(i) PRS should be required to sub-license multi-territorial digital performing rights from its members 

to Alternative Entities on request from the writer.  This should, in particular, be the case where 

the Alternative Entity is already licensing and collecting in respect of the matching mechanical 

digital rights in the same composition (which it has obtained from the publisher). 

                                                      
20  In that case, the only sensible contractual interpretation is that the PRS grant of performing rights from the 

writer is subject to the previous grant from the writer to the publisher and that accordingly the only way that 

PRS can purport to have such performing rights is from the publisher and such publisher’s membership of 

PRS (rather than the writer’s).   
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(ii) Any criteria or process of approval for sub-licensing such rights to an Alternative Entity should 

be publicly available and should not include any discriminatory or exclusionary criteria which 

cannot be objectively justified.  In particular, if a third party is objectively capable of carrying out 

such licensing / collection services and a writer wishes for the rights to be so sub-licensed, then 

the rights should flow to any such entity regardless of its classification under the CRM Directive 

as a CMO, IME, option 3 publisher or other entity.  

Option 2 - Rights withdrawal and administration by an Alternative Entity  

(i) Writers must be able to “unbundle” digital performing rights for “mono” (UK only) and “multi”-

territorial digital licensing and collection so that they can withdraw just the digital performing 

rights associated with multi-territorial digital licensing. 

(ii) Alternatively, if writers continue to have to withdraw all digital rights (i.e. UK and multi-territorial), 

then where they are then placed with an Alternative Entity, PRS should be obliged to provide 

UK licensing / collection services in respect of such withdrawn mono-territorial rights and not 

refuse such supply in order to unduly tie writers to PRS for multi-territorial licensing / collection 

services. 

(iii) In either case, PRS should be required to accept that writers can act collectively or empower a 

third party to represent their interests towards PRS, thereby making it easier for the withdrawal 

of rights to be effected in practice. The discretion of the PRS Board to extend the time it takes 

for such withdrawal to take effect should be limited. 

We would be happy to provide further information to the CMA throughout this review process. If you 

have any questions about this response, please contact Tomas Ericsson (tomas.ericsson@amra.com) 

in the first instance. 

 

Yours sincerely  

 

 

 

Tomas Ericsson       James Fitzherbert-Brockholes 
 
AMRA CEO        Kobalt CFO 


