
1 

Anticipated acquisition by Muller UK & Ireland 
Group LLP of the dairy operations of Dairy Crest 

Group plc 

Notice under paragraph 2(4) of Schedule 10 to the Enterprise Act 

2002 – consultation on modifications to proposed undertakings in 

lieu of reference pursuant to section 73 of the Act  

Introduction 

1. Muller UK & Ireland Group LLP (Müller) has agreed to acquire the liquid milk, 

packaged cream, flavoured milk and bulk commodity ingredient business of 

Dairy Crest Group plc (Dairy Crest) (the Merger).  

2. On 12 June 2015, the Competition and Markets Authority (CMA) decided 

under section 33(1) of the Enterprise Act 2002 (the Act) that it is or may be 

the case that the Merger may be expected to result in a substantial lessening 

of competition (SLC) within a market or markets in the United Kingdom (the 

SLC Decision).1 

3. On 19 June 2015, Müller offered an undertaking to the CMA for the purposes 

of section 73(2) of the Act. The CMA gave notice to Müller on 26 June 2015, 

pursuant to section 73A(2)(b) of the Act, that it considers that there are 

reasonable grounds for believing that the undertaking offered, or a modified 

version of it, might be accepted by the CMA under section 73(2) of the Act 

and that it is considering the offer.2  

4. On 10 August 2015, the CMA issued a notice of consultation on the proposed 

undertakings (the Original Undertakings). The notice of consultation stated 

that the CMA will have regard to any representations made in response to this 

consultation and may make modifications to the Original Undertakings as a 

result.3 On the same date the CMA also extended the time available to reach 

a decision on whether to accept the undertakings offered by Müller under 

section 73A(4) of the Act, resulting in a statutory deadline to reach this 

decision of 19 October 2015. 

 

 
1 The text of the SLC Decision is available on the CMA case page. 
2 The text of that notice is available on CMA case page. 
3 The text of that notice is available on CMA case page. 

https://www.gov.uk/cma-cases/muller-uk-ireland-group-llp-dairy-crest-group-plc-merger-inquiry
https://www.gov.uk/cma-cases/muller-uk-ireland-group-llp-dairy-crest-group-plc-merger-inquiry
https://www.gov.uk/cma-cases/muller-uk-ireland-group-llp-dairy-crest-group-plc-merger-inquiry
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5. In response to this consultation the CMA received several third party 

representations. Most third parties were supportive of the Original 

Undertakings or expressed no firm views. However, a minority of third parties 

raised questions as to the operation of the Original Undertakings in practice or 

expressed concerns. Müller has subsequently submitted modifications to the 

Original Undertakings designed to further strengthen its offer (the Modified 

Undertakings). The CMA considers that these are material modifications 

and, in accordance with paragraph 2(4) of Schedule 10 of the Act, is therefore 

now consulting on the Modified Undertakings, allowing it to consider any 

representations from interested third parties.4 

Original Undertakings 

6. As also set out in the consultation notice of 10 August 2015, Müller has 

offered to sell a toll processing arrangement option (TPAO) to a specified third 

party (the Nominated Purchaser), on the basis of which the Nominated 

Purchaser will have the option to require Müller to process up to 100 million 

litres per annum (mlpa) of fresh milk from what is currently Dairy Crest’s 

Severnside site (Severnside Site) for the purpose of supplying this milk to 

major grocery retailers with national scope (national multiples).5 The TPAO 

will have an initial term of five years, plus the option to fulfil any ongoing 

national multiple contract that is in place at the end of this initial term for an 

additional period of up to three years.  

7. The price to be paid by the Nominated Purchaser for the TPAO will consist of 

two elements. First, the Nominated Purchaser will pay a fixed sum for the 

option. This sum will be determined in an auction process with potential 

Nominated Purchasers participating. Secondly, the Nominated Purchaser will 

pay a per litre price based on variable cost as the toll processing fee, using as 

a benchmark Dairy Crest’s variable costs of operating its fresh milk 

processing facilities at the Severnside Site.  

8. The Original Undertakings also include obligations on Müller, if required by 

the Nominated Purchaser, to segregate milk as required by the national 

multiple customer of the Nominated Purchaser, to use its best endeavours to 

facilitate access for the Nominated Purchaser to purchase raw milk directly 

from farmers, to enter into ancillary agreements with the Nominated 

Purchaser for collection of raw milk and distribution of processed milk (to be 

 

 
4 See Mergers: Guidance on the CMA’s jurisdiction and procedure (CMA2), January 2014, paragraph 8.30. 
5 In paragraph 115 of the SLC Decision and for the purpose of that decision, the CMA defined ‘national multiples’ 
as comprising: Tesco, Asda, Sainsbury’s, Morrisons, Co-op, Aldi, Lidl, Iceland, Waitrose and M&S. 

https://www.gov.uk/government/publications/mergers-guidance-on-the-cmas-jurisdiction-and-procedure
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agreed on a commercial basis), and to process and package cream 

associated with the fresh milk volumes processed under the TPAO. 

9. As set out in the consultation notice of 10 August 2015, Müller has proposed 

two potential Nominated Purchasers: Medina Holdings Limited (Medina) and 

Nijjar Group Holdings (Acton) Limited (trading as Freshways). 

Modifications to the Original Undertakings 

10. The CMA received feedback on the Original Undertakings from 13 third 

parties. One third party suggested (without prejudice to its general concerns 

about the effectiveness of the Original Undertakings) that if the CMA chose to 

accept Müller’s undertakings, the following specific modifications would 

strengthen the Original Undertakings: 

(a) the introduction of a price adjustment mechanism to ensure that the per 

litre processing fee that the Nominated Purchaser pays reflects any cost 

efficiencies achieved at the Severnside Site;6 

(b) instead of commercially negotiated prices for the ancillary services that 

Müller may provide to the Nominated Purchaser, it was submitted that the 

prices should be set ex ante and approved by the CMA to ensure that the 

prices enable the Nominated Purchaser to compete effectively; 

(c) to prescribe in the undertakings more robust firewalls to ensure 

competitively sensitive information does not flow between the staff at 

Müller negotiating matters relating to the TPAO with the Nominated 

Purchaser and the staff at Müller responsible for negotiating with national 

multiples; 

(d) the appointment of a monitoring trustee for the entire duration of the 

proposed undertakings; 

(e) to give the Nominated Purchaser the option, if required, to extend the 

duration of the TPAO to enable it to develop a processing facility which is 

capable of continuing supply to national multiples; and 

(f) for the undertakings to include a know-how transfer provision, such as the 

Nominated Purchaser seconding a technical employee/demand planner to 

Müller for a period of six months to one year. 

 

 
6 This proposal is also consistent with two other third parties’ comments that the price paid for processing by the 
Nominated Purchaser should enable it to remain competitive during the entire term of the TPAO.  
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11. In response to this and other feedback and following discussions with the 

CMA, Müller has offered the following modifications to the Original 

Undertakings, which have been included in the Modified Undertakings that 

this consultation notice is seeking views on. 

Price review mechanism  

12. The price of fresh milk supplied by Müller to the Nominated Purchaser will be 

subject to an annual review mechanism, in which the price is adjusted to 

reflect any actual increase or decrease in the costs of processing fresh milk 

by Müller at the Severnside Site (clause 2.3(c) of the Modified Undertakings).7 

This modification is intended to ensure that the per litre processing fee that 

the Nominated Purchaser will pay will enable it to engage in bidding activities 

based on a competitive price over the lifetime of the TPAO.8 

Price for the processing and packaging of cream 

13. The price for the processing and packaging of cream that the Nominated 

Purchaser uses to supply national multiples as part of a contract to supply 

fresh milk will be cost-based (including fixed and variable costs). This price 

will be subject to a review mechanism based on the same principles as the 

price review mechanism for fresh liquid milk (see clause 3.1(d) of the Modified 

Undertakings).  

14. This modification is intended to ensure that the Nominated Purchaser will be 

price-competitive, if it were to be required to supply both packaged cream and 

fresh milk to a national multiple. Although the CMA did not find that the 

Merger gave rise to a realistic prospect of an SLC in the supply of packaged 

cream, the CMA currently considers this modification is necessary to enable 

the Nominated Purchaser to be an effective competitor in the supply of fresh 

milk in light of third party comments that some national multiples would only 

accept a bid to supply fresh milk if that bid also covered the supply of 

packaged cream. 

15. Müller did not offer to have the price for other ancillary services (collection of 

raw milk/delivery of fresh milk products) set ex ante and approved by the 

CMA. Müller submitted that third party logistics providers are price-competitive 

and meet all required standards to serve national multiples, and therefore that 

the Nominated Purchaser will have access to competitively priced logistics in 

 

 
7 Any price increase is, however, capped at RPIJ (Retail Price Index Jevons Method). 
8 In connection with this modification, Müller submitted that, since the TPAO volumes constitute only a small 
portion of the volume of milk processed at Severnside, Müller will continue to face a strong incentive to secure 
efficiencies at the Severnside Site for its benefit.  
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any event. The CMA currently considers that this is supported by the fact that 

several dairy processors, ranging from Arla to smaller processors, use third 

party logistics providers for their collection and delivery of milk. 

Transfer of know-how 

16. Müller will establish a fund, capped at £20,000, on which the Nominated 

Purchaser can draw to engage an independent consultant to assist in the 

development of the Nominated Purchaser’s supply of fresh milk to national 

multiples (see clause 2.4(d) of the Modified Undertakings). This modification 

is intended to provide the Nominated Purchaser with any additional expertise 

it may wish to seek externally to assist in meeting the requirements of national 

multiples, towards the end of the TPAO or at an earlier time of its choosing. 

17. This modification is different from the suggested modification by a third party 

during the consultation, which would have involved the secondment of a 

technical employee/demand planner from the Nominated Purchaser to Müller 

for six months to a year. The CMA currently considers, subject to further third 

party comments, that the modification offered by Müller achieves the same 

objective of providing further support to the Nominated Purchaser without any 

potential risk of facilitating collusion. 

18. The CMA currently considers, subject to further third-party comments, that an 

increase in the duration of the TPAO at the Nominated Purchaser’s option, as 

suggested by one third party, is not necessary to allow the Nominated 

Purchaser to continue to compete for the supply of fresh milk to national 

multiples after the TPAO’s expiry. The CMA currently considers that the 

duration of the TPAO, which gives the Nominated Purchaser the opportunity 

to bid in up to two tenders for each national multiple, is sufficient to allow the 

Nominated Purchaser to gain any further necessary experience and expertise 

to build the relationships and infrastructure required to continue to compete 

for the supply of fresh milk to national multiples on an ongoing basis. For the 

reasons set out in the consultation notice of 10 August 2015, the CMA 

currently considers that the Nominated Purchasers have the intention as well 

as access to the financial resources required to continue to compete for this 

supply following the expiry of the TPAO. In addition, any further extension of 

the TPAO may dampen the Nominated Purchaser’s incentives to make the 

necessary investments to accelerate their entry and expansion into this 

market at an earlier stage of the life time of the TPAO. 

Firewall mechanisms 

19. In addition to the non-disclosure agreement signed by Müller’s employees that 

is intended to safeguard against the disclosure of confidential information 
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between the employees of Müller involved in national multiple tenders 

(national multiples employees) and its employees involved in negotiating 

matters relating to the TPAO with the Nominated Purchaser (TPAO 

employees), Müller will also implement the following firewall mechanisms 

(see clause 12.1(b) and (c) of the Modified Undertakings):  

(a) to keep the TPAO employees and the national multiples employees 

physically separate; 

(b) to implement an arrangement that will ring-fence the toll processing fee 

from Müller’s national multiples employees, ensuring that detailed 

payment and billing information of the TPAO will not be visible within the 

wider Müller business;9 

(c) to install appropriate IT firewalls, including password protection for 

electronic files and computers, and keep separate physical storage of 

documents to prevent national multiples employees accessing information 

about the Nominated Purchaser’s specific requests for Müller to process 

fresh milk; and  

(d) to engage, at Müller’s cost and during the first three months of the TPAO, 

an independent third party to audit the firewall arrangements intended to 

ensure that competitively sensitive information does not flow between 

Müller’s TPAO employees and its national multiples employees and, to 

the extent any concerns are identified, remedy those concerns to the 

extent that such suggestions are reasonable, proportionate and 

necessary in order for the firewall to be fully effective. The auditor will 

report to the CMA at the end of its appointment on the effectiveness of the 

firewall measures Müller has implemented. 

Monitoring of compliance 

20. The monitoring of Müller’s compliance with the proposed undertakings has 

been reinforced with the following modifications: 

(a) the scope of the information that Müller must submit to the CMA as part of 

its three-monthly reporting obligation has been broadened to include (in 

addition to the milk volumes processed under the TPAO) the disclosure of 

Müller’s management accounts for the Severnside Site and any change in 

 

 
9 This arrangement, which the CMA understands is currently used to protect confidential information in toll 
processing arrangements between other dairy processors, involves Müller invoicing the Nominated Purchaser at 
a nominal price different from the actual price. The difference is settled by Müller through a credit note that is 
allocated to the wider re-charge account that is large enough to prevent any meaningful identification of the 
proceeds. 
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the price of the fresh milk and packaged cream supplied to the Nominated 

Purchaser (see clause 12.2(a)(iii) and (iv) of the Modified Undertakings);  

(b) every three months Müller must send the CMA a compliance statement, 

signed by a Müller senior employee, in which Müller confirms its 

compliance with the undertakings, including of its obligations under the 

TPAO (see clause 12.2(a)(ii) of the Modified Undertakings); and 

(c) the engagement, at Müller’s cost, of an independent third party to audit, 

on an annual basis, Müller’s compliance with the undertakings and the 

TPAO, based on the written reports submitted to the CMA by Müller and 

any other information it may reasonably require (clause 12.2(b) of the 

Modified Undertakings).10  

21. The CMA currently considers, subject to further third party comments, that 

these modifications, in combination with the monitoring provisions in the 

Original Undertakings, address the specific third party concerns about the 

monitoring of Müller’s compliance with the undertakings. In view of these 

monitoring arrangements, and the Nominated Purchaser’s interest in ensuring 

Müller’s compliance with the undertakings, the CMA currently considers that it 

is not necessary to require the appointment of a monitoring trustee for the 

entire duration of the TPAO. 

Proposed decision and process going forward  

22. The CMA currently considers, subject to further third party comments, that the 

modifications to the Original Undertakings proposed by Müller, as set out 

above, further strengthen its offer. Therefore, and for the reasons given in the 

notice of consultation on the Original Undertakings (published 10 August 

2015), the CMA currently considers that the Modified Undertakings, are, in the 

specific circumstances of this case, appropriate to remedy, mitigate or prevent 

the competition concerns identified in the SLC Decision. In reaching this 

preliminary view, the CMA has had regard to the need to achieve as 

comprehensive a solution as is reasonable and practicable to the SLC 

identified in the SLC Decision and any adverse effects resulting from it.11  

23. The CMA therefore gives notice that, subject to the response received to this 

public consultation, it proposes to accept the Modified Undertakings in lieu of 

 

 
10 This is in addition to the possibility (a) for the Nominated Purchaser to appoint an auditor if it has reasonable 
grounds to suspect that Müller is in breach of the terms of the TPAO, which is at Müller’s cost if the auditor finds 
such a breach and in other cases at shared cost (clause 2.4(c) of the Modified Undertakings), and (b) for the 
CMA to require Müller to nominate a monitoring trustee if the CMA has reasonable grounds to suspect that Müller 
is in breach of the TPAO or the undertakings (clause 6.1 of the Modified Undertakings). 
11 Section 73 (3) of the Act. 



8 

a reference for a phase 2 investigation. The text of the Modified Undertakings 

is available on the case page. A version of the Modified Undertakings showing 

the changes compared to the Original Undertakings is also available on the 

case page.  

24. Before reaching a decision as to whether to accept the Modified 

Undertakings, the CMA invites interested parties to make their views known. 

The CMA will have regard to any representations made in response to this 

consultation.  

25. Representations should be made in writing to the CMA and be addressed to:  

Maria Duarte 

Mergers Group  

Competition and Markets Authority  

Victoria House  

37 Southampton Row  

London  

WC1B 4AD  

E-mail: maria.duarte@cma.gsi.gov.uk  

Telephone: 020 3738 6572 

Deadline for comments: by 7 October 2015 

mailto:maria.duarte@cma.gsi.gov.uk

