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BEFORE THE COMPETITION AND MARKETS AUTHORITY
IN THE MATTER OF AN APPEAL
UNDER SECTION 11C OF THE ELECTRICITY ACT 1989

B E T W E E N : -

BRITISH GAS TRADING LIMITED
Appellant

and

THE GAS AND ELECTRICITY MARKETS AUTHORITY
Respondent

__________________________________

SUBMISSIONS
BY SCOTTISH HYDRO ELECTRIC POWER DISTRIBUTION PLC AND

SOUTHERN ELECTRIC POWER DISTRIBUTION PLC
AS INTERESTED THIRD PARTIES

__________________________________

1. These representations are submitted by Scottish Hydro Electric Power Distribution plc
and  Southern  Electric  Power  Distribution  plc  (together,  “SSE”) in respect of the
abovementioned appeal.

2. SSE fully supports the arguments and evidence presented in the joint submission by
the slow-track distribution network operators (the “Joint Submission”).1

3. However, in relation to the legal framework, the Slow-Track DNOs do not have a
common position on two particular points. This submission sets out SSE’s position on
those points.

4. In particular, SSE sets out below:

(a) its legal submissions on the nature of the CMA’s appeal jurisdiction; and

(b) its  legal  submissions  on  the  need  for  the  CMA to  adopt  a  ‘global’  or  ‘in  the
round’ approach when considering the decision under appeal (supported by the
attached expert statement of Professor Littlechild)2.

5. In terms of point (a), SSE and the other Slow-Track DNOs all agree that the CMA’s
appeal jurisdiction goes significantly beyond that of, for example, a court exercising
judicial review. The present appeal is one ‘on the merits’ of the Authority’s decision.
For  the  reasons  set  out  below,  however,  SSE  does  not  agree  with  the  other  Slow-
Track DNOs that the CMA should ‘defer’ to the Authority on matters of regulatory
judgment,  or grant it  a degree of ‘latitude’ or ‘margin of appreciation’.  The CMA is

1  All words and expressions defined in the Joint Submission shall have the same meanings in this submission unless the context clearly
requires otherwise.

2  [Tab 1] to these submissions.
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an expert body tasked by Parliament with forming its own views as to the correctness
of the Authority’s judgments.

6. By way of context for point (b), it must be remembered that the final decision by the
Authority, which marked the end of a price control review, represents the combination
of a complex range of assumptions.

7. In reaching such decisions, while regulators take into account their findings on
individual line items they also allow for the variance in these outcomes and recognise
the interdependency of components before reaching an overall settlement which, ‘in
the round’, balances the risk and rewards in the package. Similarly, networks that are
aware of the relative risk and rewards across the constituent parts will choose to
accept the decision on balance, i.e. ‘in the round’.

8. BGT, however, is now asserting the right to ‘cherry pick’ those parts of the package
which it does not support, without also considering whether the decision is balanced
overall.  As set out further below, SSE does not consider that this approach is either
appropriate or legally acceptable.

NATURE OF THE APPEAL JURISDICTION

9. All of the DNOs (including SSE) agree with each other (and with BGT) that the CMA
is not restricted on this appeal to reviewing the Authority’s decision in the limited
way that a court reviews administrative decisions when conducting a judicial review.
In  particular,  all  of  the  DNOs  (including  SSE)  agree  that  this  is  an “appeal on the
merits”. Hence, the CMA is required to consider not only whether  the Authority’s
decision was rational or reasonable, but whether it was correct.

10. SSE differs, however, with the other DNOs on the extent to which, when exercising
its merits appeal jurisdiction, the CMA should nevertheless ‘defer’ to the Authority’s
judgment, and/or grant it ‘latitude’ or a ‘margin of appreciation’. SSE submits that
such deference/latitude is contrary to the statutory regime. In SSE’s submission, it is
incorrect to say an appellant must show the Authority “has exceeded any margin of
regulatory discretion” or that the Authority cannot be held “wrong” on a matter of
“complex regulatory judgment”.  The  CMA  (a)  may  properly  choose  to  give  some
weight to the Authority’s exercise of judgment and (b) should therefore adopt
appropriate restraint in finding that such judgment was erroneous. But this does not
require the CMA to ‘defer’ to  the Authority, or to allow it a margin for acceptable
error. SSE makes three sets of submissions in support of this position.

11. First, it reflects the statutory grounds, in s.11E(4) EA89, under which the CMA may
allow an appeal.3 s.11E(4)(a) and (b) can be taken together. They refer to the matters
in s.11E(2), to which the Authority must have regard in the carrying out of its
principal objective under s.3A, and in the performance of its  duties under ss.3B and
3C. Where these grounds are invoked, the CMA must consider whether the Authority
“properly” had regard to any of those matters (ground (a)) and whether the Authority
gave them “the appropriate weight” (ground (b)). The words “properly” and
“appropriate” recognise that regard and weight are matters for the CMA to consider

3  The final statutory ground, in s.11E(4)(e), is a residual one, necessary in case the Authority misdirects itself in law or acts procedurally
unfairly: see E.ON UK plc and GEMA and British Gas Trading Limited: Decision and Order of the Competition Commission (Case
CC02/07) (10 July 2007) at §5.18. It is not further considered below.
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for itself. Parliament could have said “reasonably” and “reasonable”, had it intended
the CMA to afford the Authority a “latitude” or “margin of appreciation”.

12. Parliament did not speak of appealing against the exercise of “discretion”. But the
Authority is exercising a function which invariably involves the exercise of judgment.
It exercises such judgment by acting in the manner it regards as appropriate in the
light of the matters in s.11E(2) and the weight it gives them. By requiring the CMA to
consider for itself questions of “regard” and “weight”,  Parliament  has  required  the
CMA  to  evaluate  for  itself  the  centrally  significant  judgments  arrived  at  by  the
Authority. The word “appropriate” is “the language of discretion”4. Parliament also
emphasised that it was making the CMA the primary decision-maker on an appeal by
providing in section 11E(2) that “[i]n determining an appeal” the CMA is itself
under  the  same  duty  to “have regard, to the same extent as is required of the
Authority” to the matters to which the Authority was obliged to have regard.

13. The ground in s.11E(4)(c) refers to “error of fact”. The CMA’s jurisdiction on
matters of fact is at large, untrammelled by restrictive preconditions. Any question of
“fact”, on which the Authority has to any extent “based” its decision, is
challengeable on appeal before the CMA. Not only that: it is challengeable by
reference to fresh evidence, presented by the parties and/or obtained by the CMA
itself (see further below). The position can be contrasted not only with judicial review
(where the starting point is that “[t]he resolution of disputed questions of fact is for
the decision-maker, and the Court can only interfere if his decision is perverse”5), but
also with appellate courts (which typically interfere only in extremis with the factual
findings of the trial judge).

14. There is a very close relationship between “facts” and “merits”. In judicial review,
“the merits issues … are for the factual judgment of the” decision-maker under
review6. But since errors of factual judgment are a ground of appeal, it follows that
the CMA has to decide for itself the “merits issues”.  There  is  also  a  very  close
relationship between “facts” and questions of “relevance” and “weight” generally
(i.e. beyond the s.11E(2) matters). Since (a) “[t]he weight to be given to a relevant
consideration is … always a question of fact”7 and (b) the CMA has an untrammelled
jurisdiction to consider whether the Authority has erred in fact, it follows that the
CMA must evaluate for itself questions of relevance and weight generally.

15. The  ground  in  s.11E(4)(d)  requires  the  CMA  to  consider  for  itself  whether  the
modifications “fail to achieve … the effect stated by the Authority”. Whether a
modification will achieve a particular outcome is a prospective question of judgment
and educated prediction. It is a matter of “regulatory discretion” that Parliament has
specifically  required  the  CMA  to  evaluate  for  itself.  In  judicial  review,  the  Court
“should be very slow to impugn decisions of fact made by an expert and experienced
decision-maker” and “must surely be even slower to impugn his educated prophesies

4 R v City of Westminster Housing Benefit Review Board, ex p Mehanne [2001] UKHL 11 [2001] 1 WLR 539 at §13.

5 R v DGT ex p Cellcom Ltd [1999] ECC 314 at §27.

6 Bowen-West v Secretary of State for Communities & Local Government [2012] EWCA Civ 321 [2012] Env LR 448 at §45.

7 Secretary of State for the Home Department v AP (No.1) [2010] UKSC 24 [2011] 2 AC 1 at §12.
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and predictions for the future”8. But here, that is precisely the role of the CMA under
grounds (c) (error of fact) and (d) (failure to achieve stated effect).

16. Secondly, there is an important parallel (drawn by the other DNOs in their joint
submission on the CMA’s jurisdiction, as well as by BGT in its NOA at §2.23(c), and
Northern Powergrid (Northeast) Limited  and Northern Powergrid (Yorkshire)
Limited in its NOA at §3.11) between the present appeal and an appeal under s.192 of
the Communications Act 2003. The nature of the appeal under s.192 has been
authoritatively analysed by the Supreme Court as “an appeal to the CAT on the
merits” which “is a rehearing”.9 Consequently, the appellate body should exercise its
own “economic judgment” based on “a substantial amount of additional evidence,
including economic evidence”.10 That approach has a principled underpinning,
namely that the EU Framework Directive Article 4 required an appeal which ensures
“that the merits of the case are duly taken into account”.11 The same is true here. As
set  out  by  the  other  DNOs  in  their  joint  submission,  the  purpose  of  this  statutory
appeal jurisdiction was explained in the Government Response (January 2010): “the
proposed grounds for appeal for licence modification decisions … enable the appeal
body to take account of the merits of the case …”

17. Thirdly, the following features of this appellate jurisdiction confirm that this is a
merits rehearing and not a review based on granting the Authority latitude on matters
of judgment. (1) Nature of the appellate tribunal. The CMA acting by a group drawn
from its panel (Sch 5A para 4(2)) is by nature “an expert and specialist tribunal,
specifically constituted by Parliament to make judgments in this area”.12 (2)  Nature
of the evidence capable of being called for. The CMA can by notice call for (a)
documents  and  (b)  economic  evidence  (Sch  5A  para  6(1)(a)  and  (b)).  These  may
obviously be materials which were not before the Authority. They may even be
required to be generated specifically for the appeal. They may be sought by the Panel
of its own initiative. (3) Nature of evidence capable of being taken. The appellant may
adduce evidence (Rule 5.3.2) as may the Authority (Rule 9.2.2) and/or interested third
parties (Rule 10.3.2). This might include expert evidence (Rule 14.3.6). Parliament
expressly envisaged evidence (on oath) at an oral hearing (Sch 5A para 7(1)) with
cross-examination (para 7(4)). This plainly envisages fresh evidence, in a fact-finding
and evaluative enquiry. (4) Role of expert evidence. In judicial review, the purpose of
expert evidence is to “explain the process [under review] and its significance”13.

Here, by contrast, the CMA becomes the primary decision-maker, evaluating complex
expert evidence using its own judgment and experience. Indeed, the CMA may
appoint its own experts (Rule 14.3.6). (5) Wide scope for fresh evidence. There is no
restriction as to fresh evidence as is found in, say, the Court of Appeal14. On the

8 Cellcom at §26.

9 BT v Telefonica O2 UK [2014] UKSC 42 [2014] 4 All ER 907 at §24.

10 BT v Telefonica at §46. For this reason, SSE cannot agree with the description, in the joint submission of the other DNOs on appeal
jurisdiction, of the CC’s approach in E.ON as a “persuasive precedent”.

11 BT v Telefonica at §13.

12  Cf. Napp Pharmaceutical Holdings Ltd v DGFT [2002] EWCA Civ 796 at §34.

13 R (Lynch) v General Dental Council [2003] EWHC 2987 (Admin) [2004] 1 All ER 1159 at §§22, 24-25.

14 Under Ladd v Marshall [1954] 1 WLR 1489, 1491.
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contrary, s.11E(3) provides that the CMA may have regard to any matter to which the
Authority was not able to have regard, provided only that the Authority would have
been entitled to have regard to the matter. (6) Substitutionary remedy. There is
express statutory power (on an appeal from a price control decision) for the CMA to
substitute its own decision for that of the Authority: EA89 s.11F(2)(c). As set out
below, this will not be appropriate where an appeal is upheld by reference to
individual strands of a complex decision. But the ability for the CMA in appropriate
cases to retake the decision itself emphasises the inappropriateness of seeking to carve
out a margin of regulatory appreciation for the Authority.

NEED FOR A “GLOBAL” APPROACH

18. An appellant who challenges a price control decision must show that “the decision”
was  wrong  on  one  or  more  of  the  grounds  in  s.11E(4).  An  appellant  might
nevertheless seek to focus, in isolation, only on particular elements of “the decision”
which it wishes to attack: i.e. to pursue what was described in a June 2013
consultation as a “cherry-picking” approach.15 That is unacceptable, for three
principal reasons.16

19. First, the CMA as appellate authority must remember that the Authority’s decision
will have been an interrelated and integrated whole. It will have needed to form “a
judgment ‘in the round’”, including “a broad assessment of the likely future impact of
the relevant proposal” and “an assessment of a number of different factors which
have to be weighted against one another”.17 It may well be in the appellant’s
commercial or strategic interest to avoid the overall picture, and seek to invite
interference with one component (perceived as being to its disadvantage) while
leaving intact other components (perceived as being to its benefit). But focusing
exclusively, and inviting interference with, one ‘strand’ of a composite whole is
acknowledged as fraught with danger. Hence the “caution” appropriate when
“dealing with complex economic issues” involving “a number of complex financial
and transactional issues that depend on the application and interrelationship of a
number of criteria or a technical and regulatory nature”.18 Where there are
interrelated economic interests, decisions may involve matters of overall appreciation
and judgment, a balance of interests and effects, and the consideration of knock-on
effects. In public law, such situations have been described as a “polycentric
situation”, akin to a spider’s web where “a pull on one strand will distribute tensions
after a complicated pattern throughout the web as a whole”.19 In the specific context
of electricity market regulation, the CMA’s attention is drawn to the short
accompanying witness statement of Professor Littlechild in this regard.

20. Secondly, permitting ‘cherry-picking’ by appellants would make the appeal process
unfair. Consider the position of parties who have accepted the overall price control

15 [Tab 2] to these submissions, at §3.20.

16 In respect of its support for a global approach and its opposition to cherry-picking, SSE endorses the submissions made by UKPN, and
considers that the analysis in these submissions is complementary to the points made by UKPN.

17 E.ON at §§4.14, 5.7, 5.15

18 R (ABS Financial Planning Ltd) v Financial Services Compensation Scheme [2011] EWHC 18 (Admin) at §62.

19 R v Criminal Injuries Compensation Scheme, ex p P [1995] 1 WLR 845, 857.
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‘package’, despite disagreeing with the Authority’s assessments on specific factors,
viewed in isolation. It  could not be right (a) to allow an appellant to ‘cherry-pick’ a
component and invite consideration of it in isolation from the integrated whole, nor
(b) to expect every affected party who might be dissatisfied by an individual
component viewed in isolation to bring protective appeals or cross-appeals in the
context of an overall package which they accept. A routine multiplicity of appeals is
highly undesirable and not in the public interest. The solution lies in an appropriate
recognition of the global nature of a price control decision. The appellant can pursue
whatever  points  it  wishes,  but  the  CMA  will  not  fall  into  the  trap  of  failing  to
appreciate that the decision is and must be approached as an integrated global whole.

21. Thirdly, as set out above EA89 s.11E(2) requires the CMA to have regard, to the same
extent as is required of the Authority, to a wide range of matters. These include: (1)
protecting the interests of existing and future consumers (s.3A(1)); (2) promoting
effective competition, to the extent appropriate in light of the primary need to protect
consumers, and while having regard inter alia to the need to ensure that licence
holders are able to finance the activities which are the subject of regulatory
obligations (s.3A(1B) and (1C)) and s.3A(2)); (3) seeking: (a) to promote efficiency
and economy on the part of licensed suppliers; (b) to protect the public from dangers
arising from supply or use of electricity; and (c) to secure a diverse and viable long-
term energy supply, while having regard to the effect on the environment of activities
connected with electricity generation/transmission/distribution/supply (EA89
s.3A(5)). Consistent with its statutory duty under EA89 s.11E(2), it would not be
appropriate for the CMA to review individual line items which form part of a price
control decision without considering the price control package as a whole.  This is
reflected in the Department of Energy and Climate Change (“DECC”) consultation
response: “However, as price control decisions are essentially a package of
balancing measures there is the potential that upholding an appeal on a single
element could have a knock-on effect on other elements of the package and upset the
balance of the price control mechanism as a whole.”20

22. Consider two examples. (1) The need to secure the financeability of regulated
activities (s.3A(2)) (plainly engaged in this appeal). DNOs opposed to BGT’s appeal
are entitled to make representations about the effect on the financeability of their
activities if the price set by the Authority were to be reduced in accordance with
BGT’s submissions. Financeability plainly must be considered in the round. A narrow
focus on the particular aspects of the decision with which BGT takes issue would not
be consistent with the CMA’s s.11E(2) duty. (2) The equalisation of incentives across
expenditure.   A  decision  on  total  expenditure  (“totex”)  allows  DNOs  to  adopt  the
most effective response (as determined at the time) to issues by choosing between
operating expenditure and capital expenditure, as appropriate. Plainly, this is a matter
that must be considered globally, across DNOs.

23. The need for a ‘global’ approach is also important in terms of any remedy the CMA
might grant on a successful appeal. To the extent that something is found to have gone
wrong with the Authority’s decision, the appropriate remedy would be to quash the
decision and remit the matter for reconsideration in the round. The approach

20 [BG2/1] at 2.23.
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