
 
 

 
Completed acquisition by Nakano UK Holding Limited of the vinegar 
and pickles in vinegar businesses of Premier Foods Group Limited 
 
ME/5589/12 
 
The OFT’s decision on reference given on 26 September 2012. Full text of 
decision published 23 October 2012. 
 

 
Please note that the square brackets indicate figures or text which have been 
deleted or replaced in ranges at the request of the parties or third parties for 
reasons of commercial confidentiality.  
 

PARTIES 
 
1. Nakano UK Holding Limited (Nakano) is a supplier of own label and branded 

vinegar, under the 'Mizkan' brand, in the United Kingdom (UK). Nakano 
manufactures malt and spirit vinegar at its plant in Burntwood. Nakano is 
part of Mizkan Group Corporation, a privately held, global food 
manufacturer with headquarters in Japan. The Mizkan Group’s turnover for 
the year ending February 2012 was 160.1 billion yen (approximately £1.26 
billion). Mizkan Europe Limited, a wholly owned subsidiary of Nakano, had 
turnover for the year ended 28 February 2011 of approximately £[ ]. 
 

2. The vinegar and pickles in vinegar businesses of Premier Foods Group 
Limited (the Target) manufacture and sell branded (under the 'Sarson’s' 
brand) and unbranded malt and spirit vinegar as well as pickles in vinegar 
(under the 'Haywards' brand). The Target also sells unbranded and branded 
red wine, white wine and cider vinegar, under the 'Dufrais' brand. The 
Target owned and operated manufacturing facilities in Middleton and Bury 
St Edmunds. The Target's turnover in 2011 was £[ ].1

 
   

  

1 £[ ] attributable to vinegar and £[ ] attributable to pickles. Nakano submitted that the vast 
majority of the revenue was generated in the UK.   
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TRANSACTION 
 

3. Nakano, through its subsidiary Nakano UK Vinegar Limited, acquired the 
vinegar and pickles in vinegar businesses (including the Middleton 
manufacturing plant2

 

 with equipment, employees, the related customer and 
supply agreements, as well as the Sarson’s and Dufrais vinegar brands and 
the Haywards pickles brand) of Premier Foods Group Limited (the Premier 
Assets) for consideration of £41 million (the Transaction). 

4. The merged parties signed a business purchase agreement on 14 June 
2012 and completed the Transaction on 28 July 2012.  

 
5. The Transaction was notified to the OFT on 13 July 2012 and the 

administrative deadline is 26 September 2012. The statutory deadline is 28 
November 2012. 
 

6. Nakano submitted that the rationale for the Transaction was to acquire a 
branded presence in vinegar products in the UK. This was confirmed by an 
internal document Nakano provided.3

 
 

JURISDICTION 
 
7. As a result of the Transaction, Nakano and the Premier Assets have ceased 

to be distinct. The OFT believes that the combination of assets acquired by 
Nakano (paragraph 3) is sufficient to constitute an 'enterprise' for the 
purposes of section 23 of the Enterprise Act 2002 (the Act).4

 
 

8. Nakano submitted that the turnover attributable to the Premier Assets does 
not exceed £70 million. Therefore, the turnover test set out in section 
23(1)(b) of the Act is not met. 

 
9. The share of supply test in section 23(3) of the Act is met since the 

merged parties’ combined share of supply in unbranded malt vinegar to the 
retail sector in 2011 was [90-100] per cent and therefore exceeds 25 per 
cent.  

 

2 The Bury St Edmunds manufacturing site did not transfer as part of the merger. 
3 'Strategic Rationale for the Transaction' at Annex 15 to Nakano’s submission: [ ]. 
4 'Mergers – Jurisdictional and Procedural Guidance', OFT527, paragraph 3.10. 
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10. The OFT therefore believes that it is or may be the case that a relevant 
merger situation has been created. 

 
COUNTERFACTUAL 
 
11. The merged parties put forward an alternative counterfactual to the pre-

merger situation. As set out in its guidance, the OFT considers the effect 
of the merger compared with the most competitive counterfactual 
providing always that it considers that situation to be a realistic prospect. 
In practice, the OFT generally adopts the prevailing conditions of 
competition (or the pre-merger situation in the case of completed mergers) 
as the counterfactual against which to assess the impact of the merger.5

 

 
The merged parties’ arguments on the counterfactual are assessed below. 

12. The merged parties submitted, in essence, that current own-label prices are 
unsustainable and would have risen without the Transaction. The evidence 
put forward in support of this contention was limited. The merged parties 
submitted that the Target’s [ ]. Even with these price increases, the 
merged parties submitted that the Target [ ]. The Target would have 
therefore sought to increase prices absent the Transaction. The merged 
parties submitted an internal document indicating that [ ].6

 
  

13. However, the financial position in an internal document suggested that the 
Target was [ ].7

 

 Although Nakano indicated that the Target’s gross margin  
[ ] from [ ] per cent in 2009 to [ ] per cent in 2011, the Target business 
has been [ ] during this period. The OFT also noted that Nakano’s margins 
earned from the supply of vinegar to retailers (less production and delivery 
costs) was [ ] per cent in 2009 and although Nakano’s gross margin [ ] to  
[ ] per cent in 2011, Nakano is considered to be a [ ] business.  

14. Moreover, the counterfactual should refer to the conditions of competition; 
that is, the dynamic process of rivalry. In general (in unregulated markets), 
prices are an important outcome of that process of rivalry and the OFT did 
not receive any evidence to demonstrate that prices would rise absent the 
Transaction. Consequently, the OFT considers that it is more likely than not 

5 Merger Assessment Guidelines, A joint publication of the Competition Commission and the 
Office of Fair Trading, OFT1254, September 2010, paragraph 4.3.5. 
6 The Target’s Management Presentation at Annex 7 of Nakano’s submission, slide 28.   
7 Management Presentation at Annex 7 of Nakano’s submission, slide 31.  
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the existence of pre-merger competition between rivals which has 
determined or influenced the pricing levels and that this would continue. 
Therefore, the OFT considers it to be realistic that the appropriate 
counterfactual for an assessment of the Transaction is the pre-merger 
conditions of competition.   

 

FRAME OF REFERENCE  
 

15. The OFT considers that market definition is a useful tool, but not an end in 
itself. Market definition provides a framework for assessing the competitive 
effects of the merger and involves an element of judgement. The 
boundaries of the market do not determine the outcome of the analysis of 
the competitive effects of a merger in a mechanistic way, as it is 
recognised that there can be constraints on merging parties from outside 
the relevant market, segmentation within the relevant market, or other 
ways in which some constraints are more important than others.8

 
 

16. The merged parties overlap in the manufacture of malt and spirit vinegar in 
the UK. Both supply a range of unbranded vinegar (malt, spirit, wine – both 
red and white - and cider) to various channels (food ingredient, food service 
and retail channels) in the UK.9

 

 Moreover, the Target supplies branded malt 
vinegar under the Sarson’s brand and branded wine vinegar (red and white) 
and cider vinegar under the Dufrais brand. 

17. In addition, Nakano supplies rice vinegar in the UK under the Mizkan brand 
as well as making a small volume of sales under its Manor brand.10

 
 

Product scope 
 
18. Vinegar is brewed acetic acid, which is derived through the fermentation of 

alcohol and water. Malt vinegar is made using barley, cider vinegar using 
apples, wine vinegar from grapes and spirit vinegar from distilled alcohol.  
 

8 Merger Assessment Guidelines, A joint publication of the Competition Commission and the 
Office of Fair Trading, OFT1254, September 2010, paragraph 5.2.2. 
9 Food ingredient customers use vinegar in the manufacture of other food products, for example, 
their pickles and sauces. Food service customers include wholesalers, fish and chip shops, 
cafes. 
10 Total UK sales under the Manor brand were approximately £[ ] in 2011. 

4



19. Vinegar is used as a food condiment (for example, to sprinkle on the British 
staple meal, 'fish and chips'), for pickling and preserving foods and for the 
manufacture of a range of other food items such as sauces.  

 
20. Vinegar is supplied in the UK either directly by manufacturers or through 

processors, who buy vinegar in bulk and/or concentrated form and process 
it to finish vinegar. Processing typically involves blending, diluting and 
adding any flavouring, filtering, packaging and distributing to customers. 
Processors are therefore both customers and competitors of vinegar 
manufacturers. The OFT therefore notes that whilst both manufacturers 
and processors supply vinegar they both operate at different levels of the 
supply chain. 
 

21. The OFT’s approach to product market definition is generally to consider 
first if narrow candidate markets can be widened through substitution on 
the demand-side.11

 

 As such, the OFT considers below whether the 
evidence suggests that different types of vinegar, different customer 
channels and unbranded and branded vinegar can be widened by demand-
side substitution.  

Segmentation by type of vinegar 
 
Demand-side considerations 
 
22. Nakano submitted that the market is wider than each vinegar type and the 

OFT should undertake its assessment looking at (i) low cost vinegars (spirit, 
malt and non brewed condiment (NBC)12

 

) and (ii) specialty vinegars (wine, 
cider and balsamic vinegar). 

23. Nakano submitted that malt and spirit vinegar should be considered as part 
of the same product scope. Nakano put forward certain evidence that both 
retailers and food ingredients customers had switched from malt vinegar to 
spirit vinegar (or brown coloured spirit vinegar). For example, in the retail 
channel, Nakano stated that in 2011 [a retailer] suggested moving from 
malt to spirit vinegar. However, the OFT understands [the same retailer] 

11 See Merger Assessment Guidelines, A joint publication of the Competition Commission and 
the Office of Fair Trading, OFT1254, September 2010, paragraphs 5.2.6 to 5.2.16. 
12 Non-brewed condiment is produced using water and synthetically produced acetic acid. 
Nakano submitted that food grade acetic acid is readily available and widely purchased from 
companies such as BP.   
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has decided not to do so at present. Nakano also indicated that one of the 
merged parties’ food ingredient customers [outside of the UK] changed its 
recipe from malt to spirit vinegar [ ]. In addition, one third party competitor 
told the OFT that in the food ingredient channel any price increase on wine, 
cider or malt vinegar is likely to lead to some switching to spirit vinegar 
because the pressure that retailers impose on them for low prices will force 
them toward the cheapest possible alternative. 

 
24. However, the food ingredient customers who responded suggested that the 

product scope was likely to be narrower, with each type of vinegar forming 
a separate frame of reference. In particular, all food ingredient customers 
indicated that they would not be likely to switch in response to a five to 10 
per cent price rise between spirit, malt vinegar and acetic acid. The reasons 
given were that it would affect the taste as well as the quality of the 
products and scope for marketing the products as containing vinegar 
instead of as acetic acid. The OFT considers that this relates to specific 
historical taste requirements of UK consumers. 
 

25. The OFT also received responses from retailers in relation to product scope.  
These responses suggest that end customers purchase the vast majority of 
vinegar types and that the large national retail chains are therefore 
generally required to stock all if not most types of vinegar. The OFT notes 
that Nakano and the Target’s wholesale prices to the retail channel suggest 
that unbranded spirit vinegar is approximately [ ] per cent cheaper than 
unbranded malt vinegar.13

 

 All retailers indicated that they would not switch 
from unbranded malt to unbranded spirit vinegar in response to a five to 10 
per cent price rise. One third party retailer indicated that spirit and malt 
vinegar are not comparable due to the difference in manufacturing process, 
which leads to a different flavour. This suggests a separate product scope 
for each type of vinegar.   

26. A third party food service customer also indicated that it would not switch 
from malt to spirit vinegar in response to a five to 10 per cent price rise 
and another indicated that it is required to supply all types of vinegar. 

 
Supply-side considerations 
 

13 Annex 16 to Nakano’s submission. 
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27. The OFT considers that the boundaries of the relevant product market are 
generally determined by reference to demand-side substitution alone.14

 

 
However, there are circumstances where it may be appropriate for the OFT 
to aggregate a number of markets together, based on suppliers’ responses 
to any change in price. Namely, if the products are manufactured in a 
similar way, such that a manufacturer would switch production to a 
different market in response to a five to 10 per cent price increase in that 
market, and the same firms compete to supply these different products, 
then due to supply-side substitution the two products may be in the same 
market.  

28. Nakano submitted that there is supply-side substitution such that all types 
of vinegar (or at least low cost vinegar) are part of the same frame of 
reference. They indicated that (i) the production technology is non-
proprietary and the recipe does not contain any trade secrets, (ii) the raw 
material can be manufactured or easily purchased, (iii) the core process is 
common to all vinegar production and can be undertaken using the same 
equipment, (iv) switching production between different types of vinegar 
can be done swiftly, (v) vinegar manufacturers tend to produce several 
types of vinegar and will commonly switch production during the year to 
manage stock levels. Finally, producers (through bulk supply agreements 
with manufacturers) diversify across the range of vinegars.  
 

29. However, the OFT notes that few suppliers manufacture the full range of 
vinegars. For example, Aspall’s only manufactures cider vinegar and the 
merged parties only manufacture malt and spirit vinegar. In addition, other 
European Union (EU) vinegar producers focus mainly on the manufacture of 
spirit and other vinegars; few manufacture malt vinegar in significant 
quantities.15

 
  

30. Whilst one third party indicated that switching from one type of vinegar to 
another is not a problem (and another that it could switch between wine 
and apple vinegar), a further third party indicated that it had not supplied 
unbranded malt or spirit vinegar in the UK in the past as it considered the 
margins to be too low. This suggests that the incentive to switch to 

14 Merger Assessment Guidelines, A joint publication of the Competition Commission and the 
Office of Fair Trading, OFT1254, September 2010, paragraph 5.2.17. 
15 Throughout this decision EU manufacturer refers to a manufacturer based on the Continent in 
the EU. 
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manufacturing malt vinegar in order to supply unbranded malt vinegar in 
the UK is low.  
 

31. Therefore, given that a large number of vinegar suppliers do not 
manufacture (or in some cases even supply) all types of vinegar and the 
absence of strong evidence of incentives to switch, the OFT does not 
consider, based on the evidence available that it should aggregate narrow 
product frames based on vinegar types into a wider product frame. 
 

32. As such, the OFT for the purpose of this assessment, considers the impact 
of the Transaction on each of the different types of vinegar where the 
merged parties overlap, namely malt, spirit, wine (red and white, which the 
OFT considers separately) and cider vinegar.  
 

Segmentation by customer channel 
 
33. As noted above, the merged parties overlap in the supply of vinegar to the 

food ingredient, food service and retail channels. There is no demand-side 
substitution between these channels. 
 

34. Nakano noted that in some previous OFT investigations into the food 
industry, the OFT assessed the merger on the basis of sales to the retail 
and non-retail sector.16

 

 They further submitted that many suppliers have 
the capability to supply across channels; the lack of brand sensitivity of 
retailers for own label vinegar and food ingredient and food service 
customers for unbranded vinegar facilitates supply-side substitution across 
all channels. Within the non-retail segment, Nakano indicated that it is 
appropriate to look at food ingredient and food service customers 
separately given that food ingredient customers have different service 
levels and may require delivery in larger volumes. They considered that it 
was not necessary to segment the food service channel between food 
service and wholesale sectors given that customers in these channels 
generally require similar pack sizes and there is a high degree of supply-side 
substitution between these different channels.  

35. The OFT considers that it is likely that suppliers can price discriminate 
between customers of each of these channels. The OFT further notes that 

16 For example, anticipated acquisition by HJ Heinz of HP Foods Group, OFT decision, dated 26 
October 2005.  
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suppliers are not always present in each of these customer channels 
identified by Nakano. As such and given the OFT has found no strong 
reason to depart from previous practice, the OFT for the purpose of this 
assessment, considers the impact of the Transaction on each of the 
different channels submitted by Nakano, namely food ingredient, food 
service and the retail channel.   

 
Segmentation by branded and unbranded vinegar 
 
36. The Target is active in the supply of branded vinegar through its Sarson’s 

(malt vinegar) and Dufrais (wine vinegar) brands. Nakano supplies branded 
rice wine vinegar under the Mizkan brand. Both of the merged parties 
supply unbranded malt, spirit, wine and cider vinegar. 
 

37. Nakano submitted that own label and branded products should be 
considered separately and provided evidence of quality17

 

 and price 
differentials. For example, on average in 2011, Dufrais is sold for a net 
retail price that is 1.8 times more expensive than own label speciality 
vinegar and Sarson’s is 3.1 times more expensive than own label malt 
vinegar.  

38. In addition, Nakano submitted some evidence of Sarson’s 2010 
promotions, namely a 10 per cent price reduction on 568ml Sarson’s in 40 
per cent of Tesco stores and 'Buy 2 for 80p' in approximately 80 per cent 
of Morrison’s stores for 250ml Sarson’s, and the correlation with Sarson’s 
share of supply with the retail price multiple to own label vinegar.  Sarson’s 
retail sales [ ] in that promotions period,18

 

 although Nakano argued it was 
difficult to interpret this data as some customers’ purchases of Sarson’s 
may be as a result of forward purchasing as opposed to switching from 
purchases of unbranded vinegar. With respect to the Morrison’s promotion, 
Nakano indicated that [ ]. In addition, the Morrison’s promotion meant 
Sarson’s was similarly priced to own-label and switching may not occur in 
the event of a smaller price rise of five to 10 per cent. 

17 'Growth Opportunities', 6 December 2011, external consultants at Annex 6 of Nakano’s 
submission. 
18 'Growth Opportunities', 6 December 2011, external consultants, slide 31 at Annex 6 of 
Nakano’s submission. 
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39. Nakano also submitted evidence on pricing trends. In particular, the retail 
price of Sarson’s for the calendar years 2008 to 2011 inclusive [ ] more 
than own-label malt vinegar [ ].19 Sarson’s share of malt vinegar supplied to 
the retail sector remained stable at [60-70] per cent between 2007 and 
2009 and increased to [60-70] per cent in 2010 and 2011.20

 

 Nakano 
submitted that this indicates that there was limited switching between 
own-label malt vinegar and branded malt vinegar in this period indicative of 
a weak constraint of own-label on branded malt vinegar.   

40. However, the retail pricing data provided by Nakano, comparing Sarson’s 
malt vinegar and own-label malt vinegar indicates, in the OFT’s view, a 
moderately high correlation between the prices (with an overall coefficient 
of 0.69). The OFT is aware that some of this correlation could be due to 
increases in costs common to both branded and unbranded vinegar (such 
as malt barley) that will affect the optimum selling price for both products 
albeit this is not sufficient on its own to explain the correlation observed. 
Therefore, the OFT has been unable to exclude a positive link between 
branded and unbranded products (which may be asymmetric such that only 
branded vinegar is constrained by unbranded vinegar) given the price 
correlation.21

 
  

41. Given the evidence available, the OFT has adopted a cautious approach and 
assessed the impact of the Transaction on both the narrower frame of 
reference, namely unbranded and branded vinegar separately, as well as 
the wider frame of reference of unbranded and branded vinegar together.  

 
  

19 'Growth Opportunities', 6 December 2011, external consultants, slide 23F at Annex 6 of 
Nakano’s submission. 
20 'Growth Opportunities', 6 December 2011, external consultants, slide 23F at Annex 6 of 
Nakano’s submission. These shares of supply are by value, which means the OFT would expect 
the share of supply by value to [ ] even if sales remained constant. It could also be the case that 
the Target lost some purchasers but shares [ ] because those who did not switch had to pay [ ]. 
21 In addition, Annex 5 of Nakano’s submission, slide 40 also states that [ ]; Annex 7 of 
Nakano’s submission, slide 14, [ ] although Nakano submitted that there was no evidence to 
support these statements. 
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Geographic scope 
 
The manufacture and supply of malt vinegar 

 
42. Nakano submitted that the geographic scope is EU-wide and provided 

information on trade flows from the merged parties’ UK manufacturing 
facilities to the rest of the EU.22 The merged parties also indicated that a 
number of EU manufacturers and/or producers export vinegar into the UK 
to the food ingredients channel.23

 

 In addition, Nakano referred to the 
homogeneity of vinegar products and indicated that the key input namely 
malt barley is a commodity, that transport costs are low and that there is a 
move towards increased EU-wide purchasing. As such, they argued that 
the OFT should assess the Transaction on the basis of an EU-wide frame of 
reference. 

43. The OFT considers below whether it should widen the geographic scope 
from the UK and, in particular, the evidence on trade flows, customer 
demand and manufacturing capacity. 
 

Trade flows 
 

44. Nakano submitted estimated shares of supply which only indentified trade 
flows from the EU to the UK in the food ingredient channel ([20-30] per 
cent of unbranded malt vinegar to the food ingredient channel comes from 
imports according to Nakano).24

 

 With respect to the food ingredient 
channel, the OFT received no evidence to support trade flows into the UK 
in unbranded malt vinegar and only a low volume of sales in total, namely [ 
] litres (whereas, for example, Nakano’s sales to the food ingredient 
channel in the UK alone is [ ] litres) in 2011.  

45. According to the OFT’s estimate, the merged parties’ exports accounted 
for less than [ ] per cent of unbranded malt vinegar sales, the majority of 
which is sold to the food ingredient channel.25

22 Nakano exports malt vinegar to [ ]. The Target exports malt vinegar to [ ]. 

 Taking exports as a 

23 Kuehne and De Burg, directly. 
24 Although Nakano submitted a proportion of this is supplies [ ] for its branded retail product. It 
is therefore unclear to the OFT why such sales have been included in the food ingredient 
channel. 
25 The Target exported £[ ] of malt vinegar from the UK into the rest of the EU in 2011. Nakano 
initially submitted that it exported £[ ] of malt vinegar from the UK into the rest of the EU in 
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proportion of aggregate malt vinegar volumes (including unbranded and 
branded), exports would be significant lower.  
 

46. Branded malt vinegar and/or vinegar for consumer end use is rarely 
exported given that UK end consumers have a preference for malt as an 
accompaniment to a range of foodstuff, including fish and chips, whereas 
there is minimal demand for malt vinegar in other countries. This was 
confirmed by a third party. With respect to the merged parties’ sales of 
unbranded malt vinegar in the EU to the food ingredient channel, based on 
evidence provided by Nakano, in a number of cases, Nakano supplies 
quotes for sales abroad where it also supplies quotes for UK business.  
 

Demand-side substitution  
 

47. In addition, with respect to malt vinegar, whilst Nakano submitted that the 
manufacturing process for malt vinegar is the same in the UK and on the 
continent, both a third party customer and EU competitor indicated that the 
taste and production process of malt vinegar in the UK and on the 
continent differ. The EU competitor indicated that UK manufacturers use a 
mix of malt barley and barley when manufacturing malt vinegar whereas it 
only uses 100 per cent malt barley. The OFT understands that this is 
because it is unable to make its own barley wine and purchases it from 
beer brewers. This results in a more expensive EU malt vinegar with a 
different taste and flavour. A third party customer also indicated that the 
taste of both UK and EU malt are different and provided evidence that it 
views both products as separate and that the EU malt vinegar is a clear 
liquid without sediment by contrast to UK malt. As such, there is some 
third party support for looking at the UK separately. 
 

48. Further, Nakano indicated that an important part of its offering lies in its 
service and where deliveries are required at short notice (for example, 24 
hours), it is able to deliver where an EU manufacturer would not be able 
to.26

2011. These represent less than [ ] per cent of the merged parties’ total sales of unbranded malt 
vinegar. However, Nakano later stated that it exports an additional [ ] litres of malt vinegar to [ ] 
in [ ] (representing just less than [ ] per cent of Nakano’s sales to the food ingredient channel). 
Based on all data provided by Nakano, the OFT believes that the merged parties’ combined 
exports would not likely exceed [ ] per cent of their total sales of unbranded malt even with this 
additional export.   

 

26 Issues Meeting of 10 September 2012 attended by David Hanlon from Mizkan. 
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Manufacturing capacity 
 
49. The OFT will also consider whether customers would increase their 

purchases from overseas suppliers if domestic producers’ prices were 
increased (perhaps suggesting that the relevant market was wider than the 
UK). Even when imports account for a small proportion of UK consumption, 
it might be relatively easy for customers to switch. However, there can be 
obstacles facing customers wanting to purchase more from overseas or 
overseas producers wanting to increase their UK supply, for example 
transport costs, capacity constraints, trade barriers and national standards 
and regulations.27

 
  

50. The OFT received limited evidence of manufacturing capacity of malt 
vinegar outside of the UK. In particular, one EU manufacturer stated it 
currently manufactures [ ] litres of malt vinegar whereas the merged parties 
supply a combined [ ] litres to the UK food ingredient channel alone. This 
EU manufacturer indicated that at most it could supply an extra [ ] litres of 
malt vinegar to the UK. The OFT did not receive any evidence of other 
meaningful capacity to manufacture malt vinegar in the EU. 

 
51. With respect to malt vinegar, the OFT received evidence of only a low 

volume flow into the UK and two third parties highlighted the difference in 
taste between UK manufacturers and an EU manufacturer. As such, the 
OFT has, out of caution, assessed the impact of the Transaction on the 
supply of malt vinegar in the UK.  

 
The manufacture and supply of spirit vinegar 
 
52. With respect to spirit vinegar, Nakano also submitted that the geographic 

scope is EU-wide and provided information on trade flows from the merged 
parties’ UK manufacturing facilities to the EU.28 Nakano also indicated that 
a number of EU manufacturers and/or producers export vinegar into the UK 
to the food ingredients channel.29

27 Merger Assessment Guidelines, A joint publication of the Competition Commission and the 
Office of Fair Trading, OFT1254, September 2010, paragraph 5.2.26. 

 One competitor indicated that it was of 
the view that the market for the supply of unbranded spirit vinegar was EU-
wide.  

28 Nakano exports spirit vinegar to [ ]. The Target exports small amounts of spirit vinegar to [ ]. 
29 Kuehne, De Burg, Hengstenberg, Develey directly and, possibly, Charbonneau-Brabant Covinor 
and Unilever indirectly. 
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53. The OFT considers below whether it should widen the geographic scope 
from the UK and, in particular, the evidence on trade flows, customer 
demand and manufacturing capacity. 

 
Trade flows  

 
54. Nakano estimated that imports represent [30-40] per cent of sales to UK 

food ingredient customers. However, the OFT’s market investigation 
indicated that this was likely to be a gross overestimate. The OFT did 
confirm that there were some trade flows of spirit vinegar to UK food 
ingredient customers but there was no evidence to support the value 
estimates supplied by Nakano.30

 

 The OFT also notes that Nakano did not 
verify the information supplied. The information supplied also may have 
suffered from 'double counting' given that it included estimates of supplies 
made by UK food processors alongside those estimated by manufacturers. 
However, it is clear that food processors have no manufacturing facilities 
and therefore would purchase vinegar from UK or non-UK manufacturers 
for processing. In any event, Nakano’s estimates of supplies to UK food 
processors were verified only to a degree.   

55. The OFT also noted that the merged parties’ exports accounted for only [ ] 
per cent of their total unbranded spirit vinegar sales.31

 
  

Demand-side substitution  
 
56. As noted above, Nakano indicated that its strength lies in its service and 

where deliveries are required at short notice, it is able to deliver where an 
EU manufacturer would not be able to. In addition, the OFT received 
evidence from third party food ingredient customers that they did not 
consider EU manufacturers to be viable as they are uncompetitive with 
respect to price (submitting prices would need to rise by 10 per cent or 
more). 

 
  

30 Nakano submitted that [ ] whereas [ ]. The OFT therefore considers that it is likely that all of 
the other competitors’ sales provided by Nakano are also overestimated [ ]. 
31 The Target exported £[ ] of spirit vinegar into the EU in 2011. Nakano exported £[ ] of spirit 
vinegar into the EU in 2011. This represents approximately [ ] per cent of the merged parties’ 
total sales of unbranded spirit vinegar.  
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Manufacturing capacity 
 

57. The OFT will also consider whether customers would increase their 
purchases from overseas suppliers if domestic producers’ prices were 
increased (perhaps suggesting that the relevant market was wider than the 
UK). Even when imports account for a small proportion of UK consumption, 
it might be relatively easy for customers to switch. However, there can be 
obstacles facing customers wanting to purchase more from overseas or 
overseas producers wanting to increase their UK supply, for example 
transport costs, capacity constraints, trade barriers and national standards 
and regulations.32

 
  

58. One EU competitor indicated that it currently produces [ ] million litres of 
spirit vinegar and its installed capacity is [ ] per cent higher. However, as 
noted above, transport costs may be an obstacle facing EU suppliers.  

 
59. To conclude, with respect to spirit vinegar, the OFT notes the unreliability 

of the data provided by Nakano on direct imports into the UK to food 
ingredient customers (given the evidence provided by an EU competitor) 
and the fact that the merged parties’ exports from the UK to other 
countries in the EU are limited. As such, the OFT has, out of caution, 
assessed the impact of the Transaction on the supply of spirit vinegar in 
the UK.  
 

The supply of wine vinegar 
 
60. Nakano submitted that wine vinegar is not produced in the UK and that it is 

therefore imported from other EU countries on the Continent. The merged 
parties therefore purchase wine vinegar from third parties.  
 

61. Nakano indicated that Kuehne supplies wine (red and white) vinegar to the 
food ingredient channel. However, this has not been verified by the OFT. 
The OFT has received evidence of sales from the EU to UK food processors 
and possibly one or more food service customers albeit the quantities are 
unknown. 

 

32 Merger Assessment Guidelines, A joint publication of the Competition Commission and the 
Office of Fair Trading, OFT1254, September 2010, paragraph 5.2.26. 
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62. Whilst therefore all wine vinegar is imported, the OFT has not received 
evidence of a large number of direct sales from the EU to UK customers, as 
arguably only one such import was identified. Most sales appear to take 
place via UK processors. This suggests that there may be factors which 
processors can benefit from, which makes it more attractive for UK 
customers to purchase wine vinegar via UK processors rather than directly 
from Continental EU manufacturers. As such, the OFT has, out of caution, 
assessed the impact of the Transaction on wine vinegar in the UK. 

 
The supply of cider vinegar 
 
63. Cider vinegar is manufactured by Aspall’s in the UK but otherwise imported 

from Continental Europe. The merged parties do not manufacture cider 
vinegar and purchase it from third parties.  
 

64. Nakano submitted that Kuehne and Kriegl supply cider vinegar to food 
ingredient customers in the UK. However, the OFT has been unable to 
verify this. Similarly to wine vinegar, the OFT has received evidence of 
sales from the EU to UK food processors and possibly one or more food 
service customer albeit the quantities are unknown.  
 

65. Whilst therefore all cider vinegar is imported, the OFT has not received 
evidence of a large number of direct sales from the EU to UK customers. 
Most sales appear to be made by Aspall’s or take place via UK processors. 
As such, the OFT has, out of caution, assessed the impact of the 
Transaction on cider vinegar in the UK. 

 
Conclusion 
 

66. The OFT has assessed the impact of the Transaction on the basis of the 
following frames of reference, the supply in the UK of: 
 
• malt vinegar  
• spirit vinegar  
• wine (red and white) vinegar 
• cider vinegar. 

 
67. The supply of each of these types of vinegar to the following customer 

segments will be assessed separately:   
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• food ingredient customers 
• food service customers 
• retail customers. 

 
68. In respect of each product frame and customer segment, the following 

distinctions will also be assessed, where appropriate:  
 
• branded and unbranded together 
• branded separately 
• unbranded separately. 

 
HORIZONTAL ISSUES 
 

69. The OFT has assessed the following theories of harm:  
 
• Unilateral effects in each of the frames of reference set out in 

paragraphs 66 and 67 above. 
• Unilateral effects arising from unbranded and branded malt vinegar 

taken together with respect to the food service and retail channels and 
unbranded and branded wine vinegar taken together with respect to the 
retail channel. 

• The potential vertical relationship between Nakano’s upstream supply of 
unbranded malt and spirit vinegar and the Target’s downstream pickles 
in vinegar business.  
 

70. Before setting out the OFT’s assessment, the OFT notes that it has not 
assessed whether unilateral effects arise from the Transaction in relation to 
certain specialty products sold by Nakano, such as rice wine vinegar. This 
is because there is no overlap between Nakano and the Target in relation to 
the supply of these products in the UK. The OFT notes that Nakano also 
makes a small amount of sales of malt and wine vinegar under the Manor 
brand to food service customers.33

33 Total sales under the Manor brand were approximately £[ ] in 2011. Nakano estimated its 
sales to be [0-five] per cent (sales of £[ ]) and [0-five] per cent (sales of £[ ]) of branded red and 
white wine vinegar to food service customers in the UK in 2011, by value. With respect to 
branded malt vinegar to the food service channel, Nakano estimated its sales to be [0-five] per 
cent (£[ ]). 

 However, given the overlap is negligible 
and Nakano submitted that there is a lack of marketing by Nakano and food 
service customers are less brand sensitive, the OFT does not consider this 
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overlap in branded malt and wine vinegar to the food service channel 
further. 

 
FOOD INGREDIENT CHANNEL 
 
71. The merged parties overlap in the supply of unbranded malt, spirit, wine 

(red and white) and cider vinegar to food ingredient customers. The OFT 
assesses whether unilateral effects arise as a result of the Transaction in 
each of these types of vinegar below. 

 
Malt vinegar: food ingredient channel  
 
Shares of supply 
 
72. Nakano submitted that in 2011 the merged entity had an estimated 

combined share of supply of unbranded malt vinegar by value of [60-70] 
per cent (increment of [20-30] per cent). Other competitors included De 
Burg ([10-20] per cent), Kuehne ([five-10] per cent), Good Food Wines 
([five-10] per cent), Drivers ([0-five] per cent), Ellsey’s ([0-five] per cent) 
and PE King ([0-five] per cent). Nakano estimated that imports represent 
[20-30] per cent of sales of unbranded malt vinegar to the food ingredient 
channel.34

 
  

73. The OFT was unable to verify that any of these third parties supply 
unbranded malt vinegar to the food ingredient channel. In the case of [ ], 
the OFT received confirmation that [ ] did not supply malt vinegar to the 
food ingredient channel in the UK in 2010 or 2011. In another case, 
although the OFT was unable to verify directly with the third party, the 
third party’s website did not have malt vinegar in the list of products it 
sells. In addition, two third party food ingredient customers did not specify 
that this third party was active in the manufacture or UK supply of malt 
vinegar. As such, the OFT notes that the data submitted by Nakano are not 
reliable and the merged parties’ shares are actually higher – likely to be 
considerably higher – than submitted. 

 
  

34 Although Nakano submitted a proportion of this is supplies [ ] for its branded retail product. It 
is therefore unclear to the OFT why such sales have been included in the food ingredient 
channel. 
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Closeness of competition 
 
74. The merged parties are the only two industrial manufacturers of malt 

vinegar in the UK. They have manufacturing facilities with capacity to 
produce [ ] (Nakano) and [ ] litres (the Target) of vinegar and Nakano 
indicated that they could easily switch between manufacturing malt and 
spirit vinegar. The OFT therefore considers that it is likely that the merged 
parties will be each other’s closest competitors for the supply of malt 
vinegar to food ingredient customers in the UK. This was confirmed by 
third parties who indicated that they considered the merged parties to be 
close competitors.   
 

75. The OFT considered the extent to which third parties were aware of other 
manufacturers (or suppliers) of malt vinegar in or to the UK. In particular, 
one third party noted the difference in product taste between UK malt 
vinegar and malt vinegar manufactured by an EU supplier. Another third 
party indicated that it would switch to other manufacturers or processors 
in the event that either of the merged parties stopped producing malt 
vinegar (for example, Tan International, Ellsey’s, Good Food Wines and 
Kuehne).  
 

76. Both a [ ] customer and EU competitor unprompted indicated to the OFT 
that the taste of malt vinegar produced in the UK is different to that 
produced in the EU (see paragraph 47 above). Nakano was of the view that 
the production process for malt vinegar and the raw materials are the same 
throughout the EU.35

 

 Nakano indicated that both involve a two stage 
process although it believes that EU manufacturers buy in the product once 
it has gone through the first stage and only undertake the second 
themselves.  

77. Taking all the evidence in the round, the OFT considers that the 
Transaction leads to the merger of the nearest competitors of unbranded 
malt vinegar to the food ingredients channel and therefore raises prima 
facie concerns that this could lead to a worsening of the merged firm’s 

35 The OFT does not consider Nakano’s argument that [a European competitor] supplies [ ] with 
malt vinegar for UK supermarkets to be relevant evidence that there is no difference between 
the two given the difference in channel (a difference in taste could affect a recipe for food 
ingredient customers, which is not a relevant consideration for UK retailers). 
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offering, in terms of price or non-price factors in respect of supplies to such 
customers in the UK.   

 
Constraints from other types of vinegar or products 

 
78. Given that the OFT considers there to be prima facie competition concerns 

in the supply of unbranded malt vinegar to the food ingredients channel, 
the OFT considered closely whether spirit vinegar and/or brown coloured 
spirit vinegar would exercise a sufficient constraint on the supply of 
unbranded malt vinegar post-merger to prevent or mitigate any unilateral 
effects.   
 

79. In this respect, Nakano submitted that food ingredient customers purchase 
brown coloured spirit vinegar as a substitute for malt vinegar. A third party 
EU competitor was of the view that more customers are switching to a 
mixture of spirit and malt extract which has the same taste but is cheaper. 

 
80. However, third party food ingredient customers all indicated that they do 

not see brown coloured spirit vinegar as a viable alternative to malt vinegar 
(because it would cheapen the product and change the taste).  

 
81. Nakano also submitted that NBC and vinegar can be used interchangeably 

by food ingredient customers for pickling and recipes requiring the 
distinctive sour taste brought by acetic acid.36

36 The merged entity gave the example of Haywards’ spirit vinegar being combined with 
synthetic acetic acid as it is cheaper and allows flexible recipe adjustments. Driver’s also pickles 
its red cabbage and silverskin onions in non-brewed acetic acid. They also set out a number of 
further customers using acetic acid at Annex 18 of Nakano’s submission.   

 However, Nakano has not 
provided any sales volumes of NBC to food ingredient customers in the UK. 
Third party food ingredient customers, who have responded to the relevant 
OFT enquiries, have all indicated that they would not switch between malt 
or spirit vinegar and NBC in response to a five to 10 per cent price rise. 
The reasons put forward were because the flavour would need to be 
matched and it would cheapen the product (the label would need to be 
changed accordingly for NBC), which would no longer be acceptable to 
retailers. This suggests that NBC does not exercise a strong constraint on 
malt or spirit vinegar for food ingredient customers. The OFT has therefore 
not found that NBC or spirit vinegar exercises a sufficient constraint to 
prevent or mitigate any possible substantial lessening of competition (SLC) 
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arising in the supply of malt vinegar to food ingredients customers as a 
result of the Transaction. 
 

82. The OFT is therefore of the view that there is a realistic prospect of a SLC 
in the supply of unbranded malt vinegar to the food ingredient channel. The 
OFT therefore considers below whether entry or expansion or buyer power 
exist to constrain the merged entity post-merger. 

 
Barriers to entry and expansion  
 
83. When assessing whether entry and expansion might prevent a SLC, the 

OFT will consider whether such entry or expansion would be timely, likely 
and sufficient.37

 
  

84. As noted above, an EU competitor indicated that its production process for 
malt vinegar differs compared to that in the UK. However, while it may not 
be technically difficult for the EU manufacturer to produce malt vinegar in 
the same way as the UK, the EU competitor indicated that it had 
considered and rejected doing so on the basis that it considered the malt 
vinegar sector to be in decline. This corroborated a statement made by a [ ] 
customer that it had sought to sponsor entry into similar manufacture with 
both EU manufacturers and small UK producers and neither had expressed 
any interest.   
 

85. Nakano argued that transport costs are not very high overall. However, the 
OFT notes that transport costs for malt vinegar are higher than for spirit 
vinegar. Spirit vinegar is transported in a higher concentration 
(approximately 20 per cent acidity) than malt vinegar (approximately 10 per 
cent acidity) and this leads, in part, to a differential in transportation cost.38

37 Merger Assessment Guidelines, A joint publication of the Competition Commission and the 
Office of Fair Trading, OFT1254, September 2010, paragraph 5.8.3. 

 
Nakano submitted that transport costs for malt vinegar to the food 
ingredient channel are an additional 1.4 pence based on Nakano’s 
incremental costs of transporting to [ ] instead of the UK. This represents 

38 Nakano submitted its third party haulage costs from the UK to [ ] were £[ ] for 25,000 litres 
of malt vinegar at 10 per cent, which equates to [ ] pence per litre. This can then be diluted to 
make 50,000 litres at five per cent acidity, which Nakano submitted is the typical acidity used in 
the retail channel. Transport costs for spirit vinegar were £[ ] for 28,000 litres at 20 per cent 
acidity, which equates to transport costs of [ ] pence per litre. This can then be diluted to make 
140,000 litres at four per cent acidity, which is the typical acidity used in the retail channel. 
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approximately [ ] per cent of the average value of Nakano’s sales to the 
food ingredient channel, based on the OFT’s calculations. 

 
86. The OFT further notes that a third party EU competitor indicated that prices 

would need to increase by over five per cent in unbranded malt vinegar for 
it to become competitive as its price is currently more expensive. The OFT 
would also not expect gross margins of [ ] per cent for Nakano’s sales to 
food ingredient customers if transport costs were low.  
 

87. In addition, in any event, whilst the EU supplier did indicate that switching 
between different types of vinegar was easy and it is therefore not a barrier 
to entry, it then stated it could go on to supply up to a further [ ] litres of 
malt vinegar. The OFT notes that this is less than [ ] per cent of Nakano’s 
sales by volume to the food ingredient channel and less than [ ] per cent of 
the Target’s sales to food ingredient customers by volume in 2011.39

 
  

88. Thus, the OFT is of the view that the transport cost and price differential 
combined with the fact that the EU competitor has no plans to supply the 
UK market in sufficient quantity or switch to producing malt vinegar as in 
the UK means that the EU competitor is not a sufficiently credible threat to 
constrain the merged entity. 
 

89. Nakano submitted that capital costs are low and that capital investment of 
only £400,000 would be sufficient to meet approximately two-thirds of the 
merged parties’ combined share of malt vinegar to the food ingredient 
channel.  
 

90. However, when asked what barriers there were to entry, one competitor 
indicated that high capital costs was a barrier. In addition, an EU 
manufacturer also indicated that it was not planning to build a UK 
manufacturing facility in the UK to manufacture unbranded malt vinegar, 
given the cost of building a new factory is too high, it would not be able to 
recover its costs within a reasonable period due to low margins in vinegar. 
This indicates that UK processors are also unlikely to undertake the 
necessary investment. This was corroborated by a third party food 

39 See Merger Assessment Guidelines, A joint publication of the Competition Commission and 
the Office of Fair Trading, OFT1254, September 2010, paragraph 5.8.10. The OFT considers in 
this case that it does not have sufficient evidence that such small-scale entry will be sufficient 
to prevent a SLC. 
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ingredient customer’s statement in which the OFT was informed that a 
number of suppliers of vinegar had been approached by one customer to 
invest in manufacturing UK malt vinegar but none had indicated that they 
would be interested in doing so.40

 
 

91. The OFT also considered whether UK processors had the ability and 
incentive to expand sales of malt vinegar. In this respect, Nakano’s 2009 
Capital Plan indicated it was spending [ ].41

 

 Further, a third party indicated 
that margins were too low for it to consider supplying unbranded malt and 
spirit vinegar.  

92. The OFT has not received any evidence from third parties that any 
manufacturer or processor has the ability or incentive to increase its 
supplies of unbranded malt vinegar to a degree such that it would 
sufficiently constraint the merged entity post-merger. 

 
93. Nakano submitted that food ingredient customers would be capable of self-

supply and noted that it believes Heinz has the relevant expertise (as it 
manufactures malt vinegar in the US and [ ]). However, the OFT received 
no evidence to suggest that food ingredient customers were considering 
manufacturing vinegar; one even indicated it would not be economically 
viable.   
 

94. Further, no food ingredient customer indicated that they could or would 
sponsor new entry. As such, the OFT considers that entry and expansion 
will not be sufficient to mitigate any SLC arising in unbranded malt vinegar 
to the food ingredient channel.  

 
Buyer power  
 
95. In assessing buyer power, the OFT will consider to what extent the merger 

is likely to reduce the customer’s ability and incentive to exercise buyer 

40 The merged parties did provide a press release from Ellsey’s indicating Ellsey is building a 
manufacturing plant and diversifying by 'manufacturing sweet, fruit-based vinegars for salads 
and desserts' as well as 'looking at making a range of flavoured vinegars for chip shops, 
including garlic, chili and lemon. There will be six varieties of fruity dessert vinegars and quality 
balsamic vinegars, which will be pitched to retailers before the end of year'. In this respect the 
OFT notes that Ellsey’s expansion is not into products where the merged parties overlap. 
41 Although Nakano indicated that it has not [ ]. 
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power.42

 

 No third parties in the food ingredient channel indicated that they 
have buyer power. Further, the OFT notes that given third party evidence 
suggests that the merged parties are the only two viable suppliers of malt 
vinegar, customers will no longer have the ability to switch which means 
that any buyer power pre-merger, no longer exists post-merger. 

96. Nakano submitted that food ingredient customers are predominantly large 
food manufacturers and exert significant pressure on the merged parties to 
ensure that prices are competitive and cost-reflective. Nakano provided a 
number of examples and emails in this respect. 
 

97. The OFT has considered the evidence of tenders and negotiations put 
forward by Nakano. The OFT notes that the majority of correspondence 
between Nakano and food ingredient customers are largely reflective of 
normal commercial negotiations, for example, requesting a reduction in 
price. In particular, the OFT did not consider that the correspondence 
showed sufficiently clearly that Nakano was unable to pass through cost 
increases to its customers overall. Indeed, Nakano’s internal document 
from 2008-2009 suggests that Nakano was able to [ ].43

 
   

98. In a few instances there were examples of customers playing off Nakano 
against its competitors or demonstrating strength in negotiations. With 
respect to food ingredient customers, in a number of the emails provided as 
evidence of negotiations with Nakano, customers refer to having received 
better offers from another supplier. In such cases it was not clear whether 
customers were referring to the Target and therefore playing off the 
merged parties against each other.44 In assessing countervailing buyer 
power, it is not sufficient that it exists pre-merger but it must remain 
effective post-merger.45 However, one customer indicated that it would try 
to look elsewhere for its vinegar even if it means it has to go abroad,46

42 Merger Assessment Guidelines, A joint publication of the Competition Commission and the 
Office of Fair Trading, OFT1254, September 2010, paragraph 5.9.4. 

 
although the OFT notes that this customer does not mention that it knows 
it will be able to get a better price elsewhere. Another customer indicated 

43 Annex 2 of Nakano’s response to the RFI dated 17 August 2012, page 12. 
44 [ ] – see page 6 tab C2 of the first folder supplied in response to the RFI of 17 August 2012;  
[ ] page 7 of tab 7 of the second folder supplied in response to the RFI of 17 August 2012. 
45 Merger Assessment Guidelines, A joint publication of the Competition Commission and the 
Office of Fair Trading, OFT1254, September 2010, paragraph 5.9.8. 
46 See page 3 tab C4 of the first folder supplied in response to the RFI of 17 August 2012. 
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that it had 'price discussions with some of your European Competitors, 
with totally different results'.47

 

 Albeit, this did include supplies to both the 
UK and abroad. In a few cases, the examples related to others being more 
competitive for supplies outside of the UK. 

99. As noted above, the OFT is of the view that there is not sufficient evidence 
that customers could and would sponsor entry. In addition, the OFT does 
not consider it likely that customers would vertically integrate post-merger 
(see paragraph 93). 

 
100. Further, any buyer power with the large food ingredient customers would 

not be sufficient to protect all food ingredient customers. In particular, 
where individual negotiations are prevalent, the buyer power possessed by 
any one customer will not typically protect other customers from any 
adverse effect that might arise from the merger.48

 
  

101. Third party responses have not corroborated Nakano’s suggestion that 
these customers have strong bargaining power to the extent that they may 
be expected to exercise a sufficient constraint on the merged entity post-
merger. As such, the OFT considers that any countervailing buyer power 
will not be sufficient to mitigate, let alone prevent, any SLC arising in 
unbranded malt vinegar to the food ingredient channel.  

 
Conclusion 
 
102. Given the high shares of supply of the merged parties and large increment 

as a result of the Transaction, the closeness of competition between the 
merged parties, as well as the lack of evidence of other players or products 
able to constrain the merged entity post-merger, the OFT is concerned that 
post-merger prices may be expected to increase and/or non-price factors 
(such as service) will worsen as a result of the Transaction. The OFT is 
therefore of the view that the Transaction gives rise to a realistic prospect 
of a SLC in the supply of malt vinegar to food ingredient customers in the 
UK. 

 

47 See page 55 of tab C6 of the first folder supplied in response to the RFI of 17 August 2012. 
48 Merger Assessment Guidelines, A joint publication of the Competition Commission and the 
Office of Fair Trading, OFT1254, September 2010, paragraph 5.9.6. 
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Spirit vinegar: food ingredient channel 
 
Shares of supply  
 
103. Nakano submitted that it estimated that the merged parties had a combined 

share of supply by value of [50-60] per cent (with an increment of [10-20] 
per cent) in the supply of unbranded spirit vinegar to UK food ingredient 
customers in 2011. Nakano also indicated that there are a number of other 
suppliers present, such as Kuehne ([10-20] per cent), De Burg ([10-20] per 
cent), Develey ([five-10] per cent), Ellsey’s, Drivers, Furstenburg, 
Hengstenburg and Kriegl. According to Nakano, [30-40] per cent of spirit 
vinegar supplied in the UK to food ingredient customers is from imports. 
 

104. One third party, [ ], provided its sales of unbranded spirit vinegar to the 
OFT, which suggested that its share of supply was lower than submitted 
by Nakano (see footnote 30 above).  
 

105. The OFT does not consider, on the basis of the evidence available, the 
market participants identified by Nakano with shares of supply [of 0-five] 
per cent to be effective and credible competitors for the volume 
requirements of many UK food ingredient customers. In particular, in the 
case of Ellsey’s and Drivers, their ability to supply is dependent on supply 
relationships with either the merged parties or other non-UK manufacturers. 
There is no evidence that they are able to supply the UK food ingredient 
channel in significant volumes at a competitive price on this basis. On this 
basis, the OFT does not consider them to be an effective constraint and 
has not taken them into account when assessing unilateral effects.  
 

106. In respect of other non-UK suppliers, Furstenburg, Hengstenburg and 
Kriegl, there is no evidence of significant volumes into the UK and the OFT 
has not been able to verify their capacity or willingness to supply into the 
UK. In the light of this, the OFT is of the view that the merged entity’s 
share of supply is higher than submitted by Nakano. 

 
Closeness of competition 

 
107. As with malt vinegar, the merged parties are the largest suppliers of spirit 

vinegar to UK food ingredient suppliers. Third party responses suggest that 
the merged parties are close competitors. Indeed, no food ingredient 
customer who responded identified them as not being close competitors, 
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regarding the supply of spirit vinegar in the UK. A couple of customers 
indicated that the merged parties are the closest competitors, one stating 
that they are the only two viable suppliers in the UK and the other that 
they are the only two UK manufacturers. Although, the OFT notes that one 
third party did indicate it would purchase spirit vinegar from Tan 
International, Ellsey’s, Good Food Wines and Kuehne if either of the 
merged parties stopped supplying it.  
 

108. Therefore, on the basis of the available evidence, the OFT considers that 
the merged parties are each other’s closest competitiors in the supply of 
spirit vinegar to food ingredient customers in the UK. As such the OFT is 
concerned that prices could rise or the non-price factors of competition 
could worsen for food ingredient customers purchasing unbranded spirit 
vinegar as a result of the Transaction.  
 

Constraint from non-UK suppliers 
 
109. The OFT has been able to verify the existence of imports of spirit vinegar 

into the UK to food ingredients customers from [ ] and supplies from [ ] to 
a UK vinegar processor. The OFT has also been able to verify with one of 
these suppliers their ability to increase their imports. However, as 
discussed below, the expansion of supplies from this supplier would likely 
be at a higher price than prevailing current prices, that is, prices would 
need to rise in order for further volumes to be imported into the UK. The 
OFT therefore has some concerns that the constraint from non-UK 
suppliers may not necessarily be sufficient to constrain the merger of the 
last two remaining UK spirit vinegar manufacturers post-merger. The OFT 
has nevertheless carefully assessed this issue in more detail in its barriers 
to entry and expansion section below.     

 
Constraint from NBC 
 
110. Nakano has not provided any sales volumes of NBC to food ingredient 

customers. As noted above, third party food ingredient customers, who 
have responded to the relevant OFT enquiries, have all indicated that they 
would not switch between malt or spirit vinegar and NBC in response to a 
five to 10 per cent price rise. The reasons put forward were because the 
flavour would need to be matched and it would cheapen the product (the 
label would need to be changed accordingly), which would no longer be 
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acceptable to retailers. This suggests that NBC does not exercise a strong 
constraint on malt or spirit vinegar for food ingredient customers. 
 

111. The OFT is therefore of the view that there is a realistic prospect of a SLC 
in the supply of unbranded spirit vinegar to the food ingredient channel in 
the UK. The OFT therefore considers below whether entry or expansion or 
buyer power exist to constrain the merged entity post-merger. 
 

Barriers to entry and expansion 
 
112. When assessing whether entry and expansion might prevent a SLC, the 

OFT will consider whether such entry or expansion would be timely, likely 
and sufficient.49

 
  

113. Nakano indicated that EU competitors may benefit from economies of scale 
and that transport costs are not a barrier to entry or expansion. They 
submitted that transport costs (using Nakano’s UK costs and costs of 
shipping spirit vinegar to [ ]) only accounted for a difference of 0.5 pence 
for spirit vinegar.50

 
  

114. A third party EU competitor indicated that it has sufficient capacity to 
easily supply up to [ ] litres of spirit vinegar in the UK (the Target’s sales of 
spirit vinegar to food ingredient customers in the UK are [ ] litres). It was of 
the view that whilst its pricing is currently more expensive, it could enter 
the supply of unbranded spirit vinegar immediately should UK prices 
increase and prices would need to increase by less than five per cent for its 
prices to be similar to those in the UK (but would need to increase 
nevertheless).51

49 Merger Assessment Guidelines, A joint publication of the Competition Commission and the 
Office of Fair Trading, OFT1254, September 2010, paragraph 5.8.3. 

 The European competitor indicated large food ingredient 
customers are aware of it and likely to contact it for quotes if prices 
increase but that it does not supply smaller quantities directly. This 
evidence suggests expansion by an EU competitor would be timely and 
sufficient since they have the capacity and capability to supply. The issue 

50 This was based on Nakano’s third party haulage costs in 2012 for 20 per cent spirit vinegar of 
[ ] pence per litre from the UK to [ ]. However a customer provided evidence of [ ] for 20 per 
cent vinegar albeit that Nakano assumed a load of 28,000 litres and the customer’s was 
25,000.  
51 It manufactures [ ] transport costs to the UK are around €0.06/0.07 per litre [ ] its gross 
margin [ ] than the merged parties. 
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is one of likelihood. The OFT notes that in assessing the likelihood of post-
merger entry or expansion, the OFT will consider whether entry or 
expansion is likely to take place if the entrant expects post-entry prices to 
be at pre-merger levels.52 The evidence on this has been mixed. A supplier 
has indicated that for it to expand its UK sales the likely price rise required 
would be less than five per cent (and the OFT notes that this may still be 
too significant for a first phase authority to accept as a price rise in a first 
phase investigation). However, it is not fully price competitive and 
therefore is not able to expand at current UK prices. In addition, evidence 
received from customers of actual quotes indicates significant price rises 
against pre-merger levels would be required before the EU competitors 
could expand. Specifically, two [ ] customers submitted that the prices 
quoted by EU competitors were higher by 10 per cent in one case53 and 20 
([ ])54

 
 to 32 per cent ([ ]) in another.  

115. The OFT considers that whilst EU competitors and the merged parties will 
have a good sense of their own operating costs, they will not be aware of 
each other’s prices. In contrast, customers received quotes from both EU 
and UK manufacturers for comparison. The fact that two [ ] food ingredient 
customers have indicated that the price increase would need to be 
significantly higher than submitted by the manufacturers raises sufficient 
uncertainty and a realistic prospect that the merged parties may be able to 
increase prices without further and sufficient expansion by EU competitors 
into the UK market.  
 

116. The discussion under malt vinegar with respect to building a UK 
manufacturing plant, expansion by UK processors, self-supply and 
sponsoring entry, apply equally to the supply of unbranded spirit vinegar to 
the food ingredient channel in the UK (see paragraphs 89 to 94).  
 

Buyer power 
 
117. The discussion of buyer power under malt vinegar (see paragraphs 95 to 

101) remains valid for spirit vinegar with one additional observation. In 
particular, one customer also referred to prior purchasing of spirit vinegar 

52 Merger Assessment Guidelines, A joint publication of the Competition Commission and the 
Office of Fair Trading, OFT1254, September 2010, paragraph 5.8.8 and 5.8.9. 
53 The third party customer provided evidence of price quotes received for similar volumes of 20 
per cent spirit vinegar. 
54 [ ] confirmed it stopped delivering to this customer from 2008 due to the price difference. 
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from [ ], although it was switching to Nakano and the OFT is of the view 
that this does not provide sufficient evidence of buyer power or that such 
buyer power will continue to constrain the merged entity post-merger.55

 
  

118. In addition, the OFT notes that given third party evidence suggests that the 
merged parties are the main two suppliers of spirit vinegar, customers will 
no longer have the ability to switch between the two which considerably 
weakens any buyer power that may have existed pre-merger. The OFT is 
therefore of the view that buyer power will not be sufficient to mitigate 
any SLC arising in unbranded spirit vinegar supplied to the food ingredient 
channel in the UK. 

 
Conclusion  
 
119. The merged parties are the only two manufacturers of spirit vinegar in the 

UK, have a high share of supply (and increment) and are close competitors. 
The OFT received some evidence that a supplier elsewhere in the EU could 
easily and quickly expand large volumes into the UK if, post-Transaction, 
prices were to rise (and stay above pre-merger levels, albeit by an amount 
of less than five per cent). The OFT has placed significant weight on this 
evidence.  
 

120. However, two [ ] customers have contradicted the supplier evidence in that 
they claim that the price increase would need to be significantly higher 
than five per cent for EU competitors to exercise a constraint. The 
customer evidence was based on actual pricing quotes for certain volumes 
of spirit vinegar from EU competitors. On a cautious basis the OFT has 
placed more weight on the customer evidence than on the competitor 
evidence. Therefore, there is sufficient uncertainty about the possibility 
that the merged parties may be able to increase prices without further 
expansion by EU competitors into the market. In addition, the merged 
entity may be able to worsen non-price factors (such as service) as a result 
of the Transaction. Therefore, the OFT is of the view that it is not fanciful 
that the Transaction could give rise to a realistic prospect of a SLC in the 
supply of unbranded spirit vinegar to food ingredient customers in the UK.  

 
  

55 [ ] (referring to spirit, white and red wine and balsamic vinegar) - see page 10 tab C4 of the 
first folder to the RFI dated 17 August 2012. 
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Unbranded wine vinegar: food ingredient channel 
 
Shares of supply 
 
121. Nakano submitted an estimated combined share for 2011 of [10-20] per 

cent by value for unbranded red wine vinegar. Nakano indentified Kuehne 
([60-70] per cent) and Ellsey’s ([20-30] per cent) as the only other 
suppliers providing unbranded red wine vinegar to food ingredient 
customers in the UK.  
 

122. With respect to unbranded white wine vinegar, Nakano submitted that the 
merged parties had a combined share of [10-20] per cent by value in 2011 
in the UK with Kuehne having a [60-70] per cent share and Ellsey’s having 
a [10-20] per cent share of supply.  
 

123. However, [ ] confirmed that it does not supply any wine vinegar to food 
ingredient customers in the UK. As such, the OFT considers that the 
merged entity’s share of supply could be much larger than submitted by 
Nakano. In addition, the Transaction will result in only two suppliers of 
wine vinegar to food ingredient customers. Further, none of the food 
ingredient third party customers who spoke to the OFT indicated that they 
purchase wine vinegar.  

 
124. Nakano submitted that a number of UK vinegar processors and certain food 

companies are on an equal footing with the merged parties, given they 
merely act as processors importing these vinegars in bulk and then 
processing, packaging and distributing them. They also submitted that UK 
processors are not believed to be capacity constrained.56

 
  

125. However, the OFT has not found it necessary to conclude as to whether 
there is a realistic prospect of a SLC in the supply of unbranded wine 
vinegar (red and white) to the food ingredient channel in the UK. 

 
Barriers to entry and expansion 

 
126. The OFT considers that barriers to entry and expansion in the supply of 

wine vinegar are likely to be lower than in the manufacture and supply of 

56 Nakano referred to Good Food Wines’ website which states 'Our extensive facilities including 
a bonded warehouse area, have massive capacity to hold both bulk and duty paid products'. 
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malt and spirit vinegar. The OFT has received evidence from third party EU 
manufacturers that they have capacity and are willing to expand sales to 
UK processors. The OFT has also received evidence from a UK company 
that it is planning to expand its capacity to produce wine vinegar. 
However, it is not necessary for the OFT to conclude on barriers to entry 
and expansion with respect to the supply of unbranded wine vinegar to the 
food ingredient channel in the UK, given that the OFT has left open 
whether or not there is a SLC in this sector. 

 
Buyer power 
 
127. Similar considerations as for malt and spirit vinegar apply (see paragraphs 

95 to 101 and 117). Post-merger, based on the merged parties’ share of 
supply amended to reflect third party responses received, the Transaction 
will result in three suppliers reducing to two, which would be expected to 
weaken any buyer power food ingredient customers may have. However, 
the OFT has not found it necessary to conclude on buyer power with 
respect to the supply of unbranded wine vinegar to the food ingredient 
channel in this case. 
 

Conclusion on unbranded wine vinegar to the food ingredient channel 
 

128. The OFT has found the share of supply figures submitted unreliable. It is 
likely that the merged parties account for a materially larger share than [10-
20] and [10-20] per cent. There is, however, some evidence that suppliers 
from the EU could enter or expand into the UK if prices were to increase 
post-Transaction. Nonetheless, the OFT has not concluded on whether 
barriers to entry and expansion are low in this case and it has not found it 
necessary to conclude on whether the Transaction gives rise to a realistic 
prospect of a SLC in the supply of unbranded wine vinegar to the food 
ingredient channel in the UK.  

 
Unbranded cider vinegar: food ingredient channel  
 
129. Nakano submitted that the merged parties had an estimated combined 

share of supply by value of [0-five] per cent with an increment of [0-five] 
per cent in 2011 in the UK and other competitors supply cider vinegar to 
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the food ingredient channel with the main player being Aspall’s ([50-60] 
per cent).57

 
 

130. The OFT notes that neither of the merged parties manufactures cider 
vinegar, both purchase it from third parties. However, Aspall’s is a UK cider 
manufacturer. A couple of EU competitors indicated that they supply apple 
vinegar to UK processors.  
 

131. As such, given the merged parties’ low shares of supply and increment and 
the presence of a UK cider manufacturer who supplies unbranded cider 
vinegar to food ingredient customers, the OFT is of the view that the 
Transaction does not give rise to a realistic prospect of a SLC in the supply 
of unbranded cider vinegar to food ingredient customers in the UK. 

 
RETAIL CHANNEL 
 
132. The merged parties overlap in the supply of unbranded malt, spirit and wine 

(red and white)58

 

 vinegar to retail customers. Each of these is considered in 
more detail below. In addition, the Target supplies Sarson’s branded malt 
vinegar and Dufrais wine (red and white) and cider vinegar to the retailers. 
The relationship between these and unbranded vinegar is also therefore 
considered further below. 

Unbranded malt vinegar: retail channel 
 
Shares of supply 
 
133. Nakano submitted that the merged parties have an estimated combined 

share of supply of [90-100] per cent in the supply of unbranded malt 
vinegar to the retail sector in the UK (with a [45-55] per cent and [45-55] 
per cent share). No third party retailer identified any other players. In 
addition, only one retailer has heard of other suppliers of malt vinegar. In 
this respect, the merged parties indicated that retailers may still research 
their options in the face of a price increase post-merger. They argued that 
the Competition Commission came to a similar finding in Kerry/Headland.59

57 The merged parties’ low shares of supply were corroborated by a third party. 

 

58 Although the OFT understands that Nakano [ ]. 
59 Kerry Foods Limited/Headland Foods Limited merger inquiry A report on the completed 
acquisition by Kerry Foods Limited of the frozen ready meals business of Headland Foods Limited  
2 December, paragraph 7.41.  

33



The decision states: 'Whilst before the merger levels of imports from the 
Continent were small and customers were not sufficiently familiar with the 
possible overseas suppliers to know to whom they could turn (we noted 
that while Kerry provided us with a list of 38 actual or potential importers, 
customers were able to name very few of these), in our view the merger 
has created the incentive for customers actively to research their import 
options, and for potential importers actively to make themselves known to 
UK customers; in this respect we are aware of some customers who have 
not switched who are currently looking at overseas alternatives'.  
 

134. However, the OFT notes that in this case there are no supplies of 
unbranded malt vinegar to retailers from the continent and in 
Kerry/Headland customers were clearly able to name a few alternative 
suppliers if not all and the Competition Commission was aware of 
customers looking to overseas alternatives, which is not the case here. 

 
Closeness of competition 
 
135. Third party responses suggest that the merged parties are close 

competitors. Indeed, all bar one identified them as close competitors, 
referring to malt vinegar. A couple of third parties indicated that the 
merged parties are the only two UK manufacturers or viable parties to 
supply to the requisite scale. The responses appeared to reflect closeness 
of competition in unbranded vinegar although one respondent also 
mentioned Sarson’s. As such the OFT is concerned that prices could rise or 
the non-price factors of competition could worsen for retail customers 
purchasing unbranded malt vinegar as a result of the Transaction. 

 
Constraint from brown coloured spirit vinegar and NBC 
 
136. Nakano submitted that brown coloured spirit vinegar and NBC act as a 

constraint to malt vinegar. In particular, retailers can reduce purchases of 
own-label malt vinegar. Nakano has indicated that several retailers (Asda, 
Morrisons and Tesco) switched from malt vinegar to coloured spirit vinegar 
for their value own label whilst retaining a standard own label malt vinegar. 
Gross margins on coloured spirit vinegar are lower (between [ ] per cent for 
Nakano compared to [ ] per cent for malt and spirit vinegar supplied to 
retailers). In addition, the merged parties submitted that sales of coloured 
spirit vinegar represent [ ] per cent in value terms of overall sales of own 
label malt and spirit vinegar in Asda, Morrisons and Tesco (before it was 
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delisted in April 2012), which is comparable to Sainsbury’s own-label malt 
vinegar sales.  
 

137. The OFT notes that in addition Nakano provided evidence of similar 
pricing60 as well as sales volumes61 to demonstrate that brown coloured 
spirit vinegar constrains malt vinegar. However, the OFT is of the view that 
the evidence shows that value spirit vinegar (it is unclear whether all of 
these are brown coloured spirit vinegar) is much cheaper than malt vinegar 
in most cases.62

 

 With respect to the data submitted at Annex 17, the OFT 
is of the view that these data do not clearly show that brown coloured 
spirit vinegar exercises a constraint on malt or spirit vinegar as it is not 
possible to discern clear patterns from them.  

138. All retailers indicated that they would not switch from malt vinegar to 
brown coloured spirit vinegar in response to a five to 10 per cent price rise. 
One specifically indicated that malt vinegar caters to a specific demand and 
that brown coloured spirit vinegar is not comparable. In any event, the OFT 
understands that the merged parties are the only two suppliers of brown 
coloured spirit vinegar to retailers in the UK. The OFT assesses any 
possibility to use brown coloured spirit vinegar to impose costs on suppliers 
under buyer power of the retailers below. 
 

139. With respect to NBC, retailers, who have responded to the relevant OFT 
enquiry, have all indicated that they would not switch from buying 
unbranded malt vinegar to NBC. However, a couple of retailers indicated 
that they would consider offering it in addition to malt vinegar. The OFT 
considers that it does not follow that malt vinegar sales are bound to 
reduce by the same amount and that NBC exercises a sufficiently strong 
constraint on malt vinegar for retail customers. 

 
140. The evidence of pricing submitted by Nakano shows that Sainsbury’s NBC 

was more expensive than malt vinegar sold by them and another 
supermarket (with respect to the same pack size). The Target indicated 
that it understands [a retailer] is considering supplying NBC instead of malt 
vinegar as its own label product. Nakano submitted that NBC could be 

60 Annex 16 of Nakano’s submission. 
61 Annex 17 of Nakano’s submission. 
62 By a factor of three with respect to Asda, Morrison and four for Tesco when considering the 
same sized packaging. 
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offered at a comparable price to malt vinegar given it is a low cost product 
to produce. However, the OFT has not received sufficient evidence that 
this will be the case going forward given it is not currently offered at a 
similar price. 
 

141. The OFT is therefore of the view that there is a realistic prospect of a SLC 
in the supply of unbranded malt vinegar to the retail channel. The OFT 
therefore considers below whether entry or expansion or buyer power exist 
to constrain the merged entity post-merger. 

 
Barriers to entry and expansion 

 
142. When assessing whether entry and expansion might prevent a SLC, the 

OFT will consider whether such entry or expansion would be timely, likely 
and sufficient.63

 
  

143. Nakano submitted that the competitive dynamic in the retail channel can be 
recreated with just one additional independent supplier post-merger. 
Nakano also submitted that retailers can easily switch between suppliers of 
malt vinegar where unbranded vinegar is concerned.64

 
 

144. However, as noted above with respect to the food ingredient customers 
(see paragraphs 87), the OFT has received no evidence that a manufacturer 
of malt vinegar would be able to supply malt vinegar in sufficient quantity 
to exert a constraint on the merged entity (sales of unbranded malt vinegar 
to the retail sector are higher than to the food ingredient sector by value). 
In addition, UK processors would require sufficient capacity to process malt 
vinegar in the UK in order to supply UK retailers. The OFT is not aware of 
whether UK processors have such capacity. In the alternative that EU 
competitors supplied retailers directly either transport costs are likely to 
increase as malt vinegar cannot be transported at a higher concentration or 
retailers would need to dilute and bottle the vinegar on site which means 

63 Merger Assessment Guidelines, A joint publication of the Competition Commission and the 
Office of Fair Trading, OFT1254, September 2010, paragraph 5.8.3. 
64 Nakano referred to the anticipated acquisition by General Mills UK Limited of Saxby Bros 
Limited dated 27 November 2006 in which the OFT considered new entry and expansion by 
existing suppliers particularly into own-label would exert a significant constraint on the merged 
entity. This Transaction clearly differs in that there are currently no other suppliers of unbranded 
malt vinegar to the retail channel. 
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greater transaction costs. There is also no evidence of any EU 
manufacturer or UK processor building a UK manufacturing plant for malt 
vinegar.  
 

145. In addition, retail customers would need to be willing to purchase from 
these other suppliers. The OFT notes the merged parties’ arguments that 
Kuehne already supplies other products to Tesco, Waitrose and Asda. 
However, one retailer specifically noted that it is not prepared to purchase 
vinegar from abroad and the cost of transport is still high with respect to 
malt vinegar.  
 

146. Further, the OFT considers that there may be factors other than price (such 
as track record or capacity as noted by one customer) which explain the 
merged parties’ current success.  

 
147. Nakano submitted that UK supermarkets can sponsor entry as they have 

already sponsored a new brown coloured spirit vinegar and NBC product. 
Indeed, according to Nakano, [a retailer] took active steps to sponsor the 
introduction of brown coloured spirit vinegar to its value range. It is 
currently stocked in Tesco, Asda and Morrison’s according to the merged 
parties; [a retailer] is exploring it and [a retailer] has discussed such supply 
with Nakano. They further submitted that Sainsbury’s currently supplies an 
NBC product and [a retailer] is considering it.  
 

148. Some retailers indicated that they would be prepared to sponsor entry into 
the vinegar market. However, in all cases this would depend on the 
commercial deal; one indicated that it would require exceptional 
circumstances, depending on the commercial and financial viability as well 
as confidence that the new entrant can meet requisite demands.  

 
149. The OFT is therefore of the view that there is not sufficiently robust 

evidence that customers would be prepared to sponsor entry and that 
those who stated that they might consider sponsoring entry identified 
conditions such that in the OFT’s view would not allow entry to be likely 
and providing a sufficient competitive constraint on the merged entity and 
sufficient protection of all other customers in this channel, particularly 
those with limited bargaining power.  

 
150. Thus, the OFT is of the view that entry or expansion by vinegar 

manufacturers will not be likely (there is no evidence of intention to enter 
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or sufficient evidence of intention to expand and it has specifically been 
discounted by one competitor on the grounds that margins are not high 
enough) or sufficient to mitigate any SLC arising in malt vinegar to the 
retail channel.  

 
Buyer power  
 
151. In assessing buyer power, the OFT will consider to what extent the merger 

is likely to reduce the customer’s ability and incentive to exercise buyer 
power.65

 
  

152. Nakano submitted that customers have buyer power.  Specifically, they 
noted that they are reliant on a 'handful' of retail customers. The OFT 
notes that the Target’s own internal documents did not support this 
statement, in particular, a Management Presentation on the Target states   
[ ] on a slide relating to retailers. 66

 
  

153. As evidence of retailer buyer power, Nakano submitted a number of 
examples of negotiations as well as references to the ability of retailers to 
punish suppliers across products. As noted above with respect to the food 
ingredient channel, the OFT notes that the majority of the correspondence 
between Nakano and the retailers are largely reflective of normal 
commercial negotiations, for example, requesting a reduction in price. In a 
few instances there were examples of customers playing off Nakano 
against its competitors or demonstrating strength in negotiations.  
 

154. The OFT notes that the retailers have engaged in tough negotiating tactics 
in some instances. For example, documentation confirmed one retailer’s 
threat of an e-tender in 2010 but ultimately this retailer [ ]. The retailer did 
move to a different supplier of white and red wine vinegar as well as cider 
vinegar at the end of 2011 but did not change suppliers of malt vinegar.67 
Further, another retailer threatened an auction in 2009.68

 
  

65 Merger Assessment Guidelines, A joint publication of the Competition Commission and the 
Office of Fair Trading, OFT1254, September 2010, paragraph 5.9.4. 
66 Annex 7 of Nakano’s submission, slide 29. 
67 See page 77 and 82 tab A2 of the first folder to the RFI dated 17 August 2012. 
68 See page 12 of tab 4 of the second folder to the RFI dated 17 August 2012.  
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155. None of these negotiations led to Nakano being unable to ensure that it 
could increase its prices in line with cost increases overall. For example, 
Nakano’s internal document from 2008-2009 suggests that Nakano [ ].69

 
  

156. Nakano also submitted that retailers could affect the product mix by 
purchasing lower margin products from the merged parties. 
 

157. In assessing countervailing buyer power, it is not sufficient that it exists 
pre-merger but it must remain effective post-merger.70 In this respect, the 
OFT notes that given third party evidence suggests that the merged parties 
are the only two viable suppliers of malt vinegar, customers will no longer 
have the ability to switch which means that any buyer power pre-merger, 
no longer exists post-merger unless customers are, for example, able to 
refuse to buy other products (such as pickles).71 In this respect, the OFT 
also notes that the merged entity is expected to generate slightly more 
revenue from non-vinegar products (£[ ]) than vinegar products (£[ ]).72

 

 

However, the OFT notes that the ability to punish across categories is not 
as strong post-merger as pre-merger, given that Premier Foods Group 
Limited (Premier) had a much wider product portfolio (£[ ] was generated 
by Premier from non-vinegar products pre-merger). The OFT also did not 
receive any evidence which suggests third parties purchase vinegar and 
non-vinegar products together. 

158. The OFT notes that the merged entity will have market power with respect 
to each of branded and unbranded malt vinegar and possibly branded 
pickles with each of these potentially being must stock products for the 
major retailers.73

69 Annex 2 of Nakano’s response to the RFI dated 17 August 2012, page 12. 

 The merged entity may be able to discourage 
supermarkets switching to entrants in some of these products (such as 
unbranded malt vinegar) by bundling these products so that access to the 
Sarson’s brand in particular is dependent on buying other products from the 

70 Merger Assessment Guidelines, A joint publication of the Competition Commission and the 
Office of Fair Trading, OFT1254, September 2010, paragraph 5.9.8. 
71 Nakano suggested that retailers would use purchasing power in relation to non-vinegar 
products. However, the OFT did not consider that the underlying evidence presented that this 
had been the case in the past clearly showed this. 
72 Nakano suggested the merged entity would not wish to risk this revenue given the Target’s 
gross margins for branded sour pickles in 2011 was approximately [ ] per cent as compared to   
[ ] per cent for unbranded malt and spirit vinegar. 
73 Annex 5 of Nakano’s submission, slide 11, refers to Sarson’s [ ] and Haywards with respect 
to pickles in vinegar and slide 35 [ ]. See also Annex 7 of Nakano’s submission, slides 6 and 39. 
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merged entity. The OFT notes that such conditionality is not common at 
present and would potentially be resisted by the supermarkets,74

 

 but the 
Transaction makes such actions more likely because it increases the 
transparency in the supply of unbranded vinegar and reduces the buyer 
power that the retailers have in negotiating the purchase of Sarson’s. In 
particular, Premier is very unlikely to risk its substantial non-vinegar sales 
when negotiating arrangements for vinegar, whereas the vinegar and 
pickles business will be an important revenue source in Nakano’s 
negotiation with supermarkets, which provides additional incentive and 
means the merged entity has less to lose with respect to other categories.  

159. Only a minority of third party retailers indicated that they had buyer power 
although one specified this was because they had two major suppliers to 
tender to, which is no longer the case post-merger. Further, where 
individual negotiations are prevalent, the buyer power possessed by any 
one customer will not typically protect other customers from any adverse 
effect that might arise from the merger.75

 
 

160. As noted above, the OFT is of the view that there is not sufficient evidence 
that customers could and would sponsor entry (see more detailed 
discussion at paragraphs 147 to 150 above).  

 
161. The OFT is of the view that third party responses have not corroborated 

Nakano’s suggestion that these customers have strong bargaining power to 
the extent that they may be expected to maintain a sufficient competitive 
constraint on the merged entity post-merger. As such, the OFT considers 
that buyer power will not be sufficient to mitigate any SLC arising in malt 
vinegar to the retail channel in the UK.  

 
Conclusion  
 
162. The Transaction will result in there being only one supplier of malt vinegar 

to the retail channel in the UK. Moreover, the OFT has not received any 
evidence of sufficient entry or expansion to constrain the merged entity. 
The OFT is therefore concerned that post-merger prices may be expected 

74 Although the Target does combine brand and own label presentations to retailers (Annex 1 of 
the response to the RFI dated 17 August 2012). 
75 Merger Assessment Guidelines, A joint publication of the Competition Commission and the 
Office of Fair Trading, OFT1254, September 2010, paragraph 5.9.6. 
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to increase and/or non-price factors (such as service) will worsen as a 
result of the Transaction. As such, the OFT is of the view that the 
Transaction gives rise to a realistic prospect of a SLC in the supply of 
unbranded malt vinegar to retail customers in the UK. 

 
Branded and unbranded malt vinegar: retail channel 
 
163. The OFT has looked at whether unilateral effects may arise as a result of 

the Transaction due to the interrelationship of branded and unbranded malt 
vinegar. Taken together branded and unbranded malt vinegar may exercise 
some constraint on each other (see paragraphs 36 to 41). The OFT accepts 
that there is a price differential between the products and that there are 
different demand-side characteristics: one is a strong brand, the other is an 
own-label product. However, the Transaction leads to a relatively unique 
circumstance whereby the merged parties will control, in effect, the entire 
supply of unbranded malt vinegar to the retail channel and a significant part 
of the supply of branded malt vinegar to the retail channel. As such, unlike 
in other branded goods markets, where the nearest substitute for an end 
user seeking to switch in the face of a price rise is another branded good, 
in this market, one of the nearest substitutes is likely to be an unbranded 
good.   
 

164. The OFT notes the Target’s strong presence in the supply of branded malt 
vinegar to retailers with its Sarson’s brand accounting for an estimated 
[90-100] per cent share (according to the parties), with Aspall accounting 
for the small remainder ([ ]). The OFT therefore considers whether post-
merger, the merged entity would have an enhanced ability and incentive to 
increase branded or unbranded prices or prices in both segments.  

 
165. Although Nakano has a [ ] gross margin ([ ] per cent) than the Target ([ ] 

per cent) in unbranded vinegar, the Target has a [ ] higher gross margin 
with respect to branded vinegar ([ ] per cent for Sarson’s).  
 

Unilateral effect on the price and offering of branded malt vinegar 
 

166. Nakano submitted that, given the gross margin of malt vinegar is [ ] higher 
for Sarson’s compared to unbranded vinegar, there is no incentive to 
increase the price of its branded malt vinegar because retailers and/or end 
customers would switch to the lower margin product. However, the OFT 
considers that this submission fails to provide an account of whether or not 
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such a strategy would be profitable. If such a strategy were profitable, the 
merged entity may not be overly concerned with switching to the lower 
margin product, if this were to occur. The OFT considers that it is plausible 
that the profitability of such a strategy will depend on how many 
customers continue to purchase Sarson’s at the higher price and how many 
switch to the unbranded malt vinegar. In this respect, the OFT notes that 
the Transaction may increase the incentive to raise prices of branded malt 
vinegar on the basis that the constraint that unbranded vinegar exerted pre-
merger on the Target would have been internalised by the Transaction. 
Indeed, post-merger, the merged entity would be the only supplier of 
unbranded vinegar and would most likely capture all of the diversion from 
branded to unbranded vinegar and therefore have a greater incentive to 
raise the price of branded vinegar as well as the price of unbranded 
vinegar. Nakano has not provided any evidence as to the likely diversion 
ratios. However, the OFT has not found it necessary to conclude as to 
whether a realistic prospect of a SLC will occur in this market as a result of 
the Transaction.   

 
Unilateral effect on the price and offering of unbranded malt vinegar  
 
167. In addition to the above, the OFT considered whether the addition of the 

major well established malt vinegar Sarson’s brand to the merged parties’ 
strong presence in unbranded malt vinegar would lead to a SLC. The OFT 
has found that the Transaction results in a realistic prospect of a SLC in the 
supply of unbranded vinegar to the retail sector. The OFT is of the view 
that the Target’s strength in branded malt vinegar would serve to reinforce 
the ability and incentive to raise prices in unbranded vinegar. This is 
because diversion would first occur to unbranded malt vinegar and then 
most likely to branded malt vinegar.76 Given the strength of the Sarson’s 
brand, the OFT is of the view that, based on current shares of supply, the 
majority of this diversion to branded malt would be to Sarson’s.77

76 One third party retailer when asked whether they would switch in response to a five to 10 per 
cent price rise in unbranded malt vinegar indicated that they may consider stocking more 
branded malt vinegar. 

 However, 
the OFT has not found it necessary to conclude as to whether it is realistic 

77 Although it notes Nakano’s arguments that stocking another brand would be a good 
disciplining action available to retailers, the OFT has not received sufficient evidence to suggest 
that another supplier of branded malt would have sufficient capacity to supply large amounts of 
additional branded malt vinegar. 
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that the Target’s presence in branded malt vinegar provides an additional 
incentive to raise the price of unbranded vinegar. 

 
Unbranded spirit vinegar: retail channel 
 
Shares of supply  
 
168. Nakano submitted that the merged parties have an estimated combined 

share of supply of [90-100] per cent in the supply of unbranded spirit 
vinegar to the retail sector in the UK.  

 
Closeness of competition 
 
169. No other players have been identified as current suppliers by retailers. With 

respect to unbranded spirit vinegar, although third party retailers did not 
specifically state that the merged parties are close competitors, none that 
purchased spirit vinegar stated that they are not close competitors either.  
 

170. As such the OFT is concerned that prices could rise or the non-price factors 
of competition could worsen for retail customers purchasing unbranded 
spirit vinegar as a result of the Transaction. The OFT is therefore of the 
view that there is a realistic prospect of a SLC in the supply of unbranded 
spirit vinegar to the retail channel in the UK. The OFT therefore considers 
below whether entry or expansion or buyer power exists to constrain the 
merged entity post-merger.  

 
Barriers to entry and expansion 
 
171. Nakano submitted that transport costs from the EU to the UK are [0-10] 

per cent of the price paid by retailers for spirit vinegar and, as noted above 
with respect to the food ingredient channel, the OFT is aware of at least 
one EU competitor with significant capacity. 
  

172. However, given differentials in price provided by those who have sought 
quotes from both UK and EU manufacturers, the OFT is also of the view 
that it cannot rule out transport costs presenting an issue for the retail 
sector either such that EU competitors do not provide a sufficient 
constraint. 
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173. In addition, many of the considerations raised above with respect to the 
supply of unbranded malt vinegar to the retail sector also apply to 
unbranded spirit vinegar (see paragraphs 142 to 150 on entry or expansion 
into UK manufacturing, expansion by UK processors and specificities of the 
UK retail channel).  
 

Buyer power 
 
174. The OFT has not received any evidence for it to consider that the 

discussion with respect to buyer power in the supply of malt vinegar at 
paragraphs 151 to 161 should not also apply to unbranded spirit vinegar, 
given that the merged parties have the same position in the market for the 
supply to the retail channel. 

 
Conclusion 

 
175. Therefore, given that the merged entity will remain the only supplier of 

unbranded spirit vinegar to UK retailers and that there are concerns around 
transport costs and the specificity of the retail channel, the OFT is 
concerned that post-merger prices may be expected to increase and/or non-
price factors (such as service) will worsen as a result of the Transaction. 
As such, the OFT is of the view that the Transaction gives rise to a realistic 
prospect of a SLC in the supply of spirit vinegar to retail customers in the 
UK. 

 
Unbranded wine vinegar: retail channel 
 
Shares of supply 
 
176. Nakano submitted that it estimated the merged parties’ combined share of 

supply of unbranded wine vinegar (both red and white) to the retail channel 
by value in 2011 was [90-100] per cent. However, since then, Nakano lost 
its [ ] contract with a major retailer, accounting for around [25-35 per cent] 
of overall UK supply into the retail channel, [ ]. Nakano claimed this was to 
an EU supplier. However, the OFT has been unable to verify this although it 
takes into account that there is a third party supplying unbranded wine 
vinegar to retailers in the UK. Nakano has only recently lost this major 
contract and comments from retailers to the OFT show that they consider 
Nakano a credible supplier of unbranded wine vinegar. Moreover, the OFT 
has not seen any evidence that absent the Transaction Nakano would 
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withdraw from supplying unbranded wine vinegar into the retail channel. It 
is therefore likely that Nakano would continue to bid for contracts and its 
ability to win those contracts would have provided strong competition 
against the Target. 

 
Closeness of competition  
 
177. With respect to wine vinegar, when asked who they would switch to if the 

Target stopped supplying wine vinegar, one third party indicated there 
were a number of suppliers and of those who named individuals, the 
majority said Nakano. However, with respect to Nakano stopping supplies 
only one third party indentified the Target. Other retailers specified Aspall’s 
and Gourmet Classic. 
 

178. Of the retailers who purchase wine vinegar only one of them raised 
concerns, namely that the merged parties are the only suppliers capable of 
meeting their required volumes.  
 

179. However, the OFT has not found it necessary to conclude as to whether 
there is a realistic prospect of a SLC in the supply of wine vinegar (red and 
white) to the retail channel in the UK.  

 
Barriers to entry and expansion 
 
180. Nakano submitted that a number of UK vinegar processors and certain food 

companies are on an equal footing with the merged parties, given that they 
merely act as processors importing these vinegars in bulk and then 
processing, packaging and distributing them. They also submitted that UK 
processors are not believed to be capacity constrained.78

 

 Further, Nakano 
argued that there is no barrier to these players competing for sales of 
unbranded wine to retailers. In particular, Nakano believes [ ] won an own 
label contract for the supply of unbranded cider to [a retailer]. However, 
Nakano did not provide any evidence of this and the OFT was unable to 
verify it. In any event, as noted above, a third party obtained the contract 
for the supply of unbranded wine vinegar to [ ]. 

78 Nakano referred to Good Food Wines’ website which states 'Our extensive facilities including 
a bonded warehouse area, have massive capacity to hold both bulk and duty paid products.' 
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181. A third party competitor also indicated that it believed that a price increase 
of 10 per cent would not be possible, because of competition from the 
South of Europe. 

 
182. The OFT considers that barriers to entry and expansion in the supply of 

wine vinegar are likely to be lower than in the manufacture and supply of 
malt and spirit vinegar. Indeed, as noted by the merged parties they import 
wine vinegar in bulk and perform limited processing (including blending, 
diluting and adding any flavouring as required). 
 

183. The OFT has received evidence from third party continental manufacturers 
that they have capacity and are willing to expand sales to UK processors. 
The OFT has also received evidence from a UK company that it is planning 
to expand its capacity to produce wine vinegar. However, it should be 
noted that one retailer suggested that the merged parties were the only 
two suppliers of wine (red and white) vinegar with sufficient capacity to 
satisfy its requirements.79

 

 However, the OFT does not have sufficient 
evidence to determine whether or not the expansion of capacity would be 
sufficient to meet retail customer needs. In any event, it is not necessary 
for the OFT to conclude on barriers to entry and expansion with respect to 
the supply of wine vinegar to the retail channel in the UK, given that the 
OFT has left open whether or not there is a SLC in this sector. 

Buyer power 
 
184. After the Transaction there will be two suppliers of wine vinegar to the 

retail channel. In this respect, Nakano submitted documents confirming one 
retailer’s threat of an e-tender in 2010 but ultimately [ ]; although the 
retailer moved to a different supplier of white and red wine vinegar as well 
as cider vinegar at the end of 2011.80 In addition, another retailer’s emails 
included references to specialty and balsamic vinegar [ ].81

 
  

79 Whilst the OFT notes Nakano’s argument with respect to another supplier providing sufficient 
volumes to [a retailer], it does not follow that other suppliers will necessary have sufficient 
supplies for each and every retailers’ requirements, given they are likely to purchase different 
volumes. 
80 See page 77 and 82 tab A2 of the first folder to the RFI dated 17 August 2012. 
81 See pages 28 and 29 of tab A3 of the first folder to the RFI dated 17 August 2012. 
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185. However, as noted above, Nakano’s internal document from 2008-2009 
suggests that Nakano was [ ].82 The Project Silver Management 
Presentation also indicated that the Target has a [ ].83

 
 

186. A minority of third party retailers indicated that they had buyer power. As 
noted above, the OFT is of the view that even if there is some buyer 
power, there is not sufficient evidence that customers could and would 
sponsor entry (see more detailed discussion at paragraphs 147 to 149 
above).  

 
187. In any event, given that the OFT has left open whether or not there is a 

SLC in this sector, the OFT has not found it necessary to conclude on 
buyer power with respect to the supply of unbranded wine vinegar to the 
retail channel in the UK.  

 
Branded and unbranded wine vinegar: retail channel  
 
188. Given that the OFT has not reached a view with respect to the unilateral 

effects of the Transaction on unbranded wine (red and white) vinegar, the 
OFT has also not found it necessary to conclude on whether the 
Transaction increases the ability and incentive to increase prices in Dufrais 
branded wine vinegar or unbranded wine vinegar as a result of the 
constraint from Dufrais branded wine vinegar. 

 
FOOD SERVICE CHANNEL 
 
189. The merged parties overlap in the supply of unbranded malt vinegar to food 

service customers.  
 
Shares of supply 
 
190. Nakano submitted an estimated combined share of supply in this respect in 

2011 of [80-90] per cent (with a high increment of [30-40] per cent), with 
Drivers ([five-10] per cent) and Walter Black ([five-10] per cent) also 
supplying unbranded malt vinegar to food service customers. 
 

82 Annex 2 of Nakano’s response to the RFI dated 17 August 2012, page 12. 
83 Annex 7 of Nakano’s submission, slide 29. 
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191. The OFT has been unable to verify these third party supplies. In any event, 
the OFT notes that, at best, this is a 'four to three' with the two largest 
players of unbranded malt vinegar merging, which would normally raise 
prima facie concerns about the competitive effects of the Transaction for 
the OFT.  
 

Closeness of competition 
 
192. All food service customers indicated that the merged parties are close 

competitors with respect to the supply of unbranded malt vinegar.  As such 
the OFT is concerned that prices could rise or the non-price factors of 
competition could worsen for food service customers purchasing 
unbranded malt vinegar in the UK as a result of the Transaction. 

 
Constraint from other products such as NBC and brown coloured spirit vinegar 
 
193. A food service customer indicated to the OFT that neither brown coloured 

spirit vinegar nor NBC is an acceptable substitute for malt vinegar. The 
merged parties submitted that NBC is used in the UK 'take-away' channel 
including in fish and chip shops. However, the OFT has been unable to 
verify this. Nakano indicated that sales of £800,000 of branded NBC are 
made to the foodservice channel although the OFT notes that this only 
represents less than 12 per cent of malt vinegar (both branded and 
unbranded given NBC is branded) and NBC sales to UK food service 
customers according to Nakano’s estimates. The OFT is of the view that 
this suggests that NBC does not exercise a sufficient constraint to prevent 
or mitigate any possible SLC arising in the supply of unbranded malt 
vinegar to food service customers as a result of the Transaction. 

 
194. On the basis of the high shares of supply (and increment), closeness of 

competition and insufficient evidence of constraints from other products, 
the OFT is therefore of the view that the Transaction gives rise to a 
realistic prospect of a SLC in the supply of unbranded malt vinegar to food 
service customers in the UK. However, the OFT considers below whether 
entry and expansion or buyer power exist which would sufficiently 
constrain the merged entity post-merger.  

 
  

48



Barriers to entry and expansion 
 
195. When assessing whether entry and expansion might prevent a SLC, the 

OFT will consider whether such entry or expansion would be timely, likely 
and sufficient.84

 
  

196. Food service customer responses were mixed with respect to whether or 
not EU manufacturers could act as a constraint. One third party indicated 
that given the transportation costs for low volumes bought, economies of 
scale are difficult to achieve and additional UK based facilities would be 
required generating stockholding costs (although as noted by Nakano, it is 
possible to achieve such sales via UK processors which would negate these 
issues). However, another indicated that it would consider using other 
suppliers (including Kuehne when specifically asked by the OFT) as long as 
the supplier met product specification and factory technical accreditation. 
Nakano is of the view that the EU manufacturer would meet product 
specification and technical accreditation. 
 

197. The OFT notes that it is aware of de minimis supplies of malt vinegar to UK 
food processors by an EU manufacturer of malt vinegar albeit the 
manufacturer indicated that these were not indirectly sold to the food 
service channel. As noted above (see paragraphs 86 and 87), the third 
party would be able to supply additional volumes of malt vinegar into the 
UK but, in order for prices to be comparable and therefore competitive, 
they would need to increase by more than five percent. This is because the 
price is higher even without transport costs. This is contrasted with 
Nakano’s submission that transport costs are low. Thus, the OFT is of the 
view that the EU manufacturer does not represent a sufficient constraint on 
the merged entity post-merger to mitigate any effects of the Transaction on 
malt vinegar supplied to food service customers in the UK. 
 

198. The same arguments with respect to why no one is likely to build a 
manufacturing plant in the UK as well as expansion by UK processors also 
discussed under the food ingredient channel with respect to unbranded 
malt vinegar applies in this channel.  
 

84 Merger Assessment Guidelines, A joint publication of the Competition Commission and the 
Office of Fair Trading, OFT1254, September 2010, paragraph 5.8.3. 
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199. With respect to sponsoring entry, the OFT notes that one food service 
customer indicated that it would consider new sources of supply when 
asked about sponsoring entry. However, the OFT does not consider that 
this represents sufficient evidence to protect all customers in the food 
service channel from any price rise as a result of the SLC the OFT has 
identified in malt vinegar in this channel.  

 
Buyer power  
 
200. In assessing buyer power, the OFT will consider to what extent the merger 

is likely to reduce the customer’s ability and incentive to exercise buyer 
power.85

 
 

201. Nakano submitted that some food service customers have buyer power and 
provided examples of such customers threatening to switch. For example, 
[a customer] threatened to switch to a non-vinegar producing supplier86 and 
[a customer] switched to an independent competitor (although the merged 
parties did not confirm this was with respect to unbranded malt vinegar). 
Where individual negotiations are prevalent, the buyer power possessed by 
any one customer will not typically protect other customers from any 
adverse effect that might arise from the merger.87

 
 

202. No food service customer indicated that it has buyer power with one 
referring to the limited number of UK producers of vinegar. As such, the 
OFT is of the view that there is not sufficient evidence of buyer power in 
this channel to mitigate any SLC arising in supplies of unbranded malt 
vinegar to the food service channel in the UK. 

 
Conclusion 
 
203. For the reasons set out in paragraphs 194 above, the OFT is concerned 

that post-merger prices may be expected to increase and/or non-price 
factors (such as service) will worsen as a result of the Transaction. As 
such, the OFT is therefore of the view that the Transaction gives rise to a 

85 Merger Assessment Guidelines, A joint publication of the Competition Commission and the 
Office of Fair Trading, OFT1254, September 2010, paragraph 5.9.4. 
86 [ ] – see page 3 tab B2 of the first folder in response to the RFI dated 17 August 2012.  
87 Merger Assessment Guidelines, A joint publication of the Competition Commission and the 
Office of Fair Trading, OFT1254, September 2010, paragraph 5.9.6. 
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realistic prospect of a SLC in the supply of unbranded malt vinegar to food 
service customers in the UK. 

 
Branded and unbranded malt vinegar: food service channel 
 
204. The OFT notes that the Target supplies branded malt vinegar to the food 

service sector in the UK and Nakano a small amount of sales under the 
Manor brands, resulting in an estimated [70-80] per cent share of branded 
sales to the food service channel in 2011. As discussed above with respect 
to the retail channel, the OFT considered the possibility that the high 
shares in both the branded and unbranded sales could lead to an increase in 
the price of branded malt vinegar as well as to a higher increase in price in 
relation to unbranded malt vinegar to the food service channel. However, 
the OFT does not have margin data specific to the food service channel or 
likely diversion ratios between branded and unbranded. In any event, the 
OFT has not found it necessary to conclude on this point. 

 

VERTICAL ISSUES 
 
205. The Transaction will result in a potential vertical relationship between 

Nakano’s supplies of vinegar and the Target’s downstream pickles in 
vinegar business. The OFT understands that both malt and spirit vinegar 
are used to manufacture pickles in vinegar.  
 

206. The OFT considers that under certain conditions, non-horizontal mergers 
can weaken rivalry. The theories of harm raised by such mergers typically 
involve the merged firm harming the ability of its rivals to compete post-
merger, for example by raising effective prices to its rivals, or by refusing 
to supply them completely. Such actions may harm the ability of the 
merged firm’s rivals to provide a competitive constraint into the future.  

 
207. Generally, the OFT will typically frame its analysis of non-horizontal 

mergers by reference to the following three questions:  
 

• Ability: Would the merged firm have the ability to harm rivals, for 
example through raising prices or refusing to supply them?  

• Incentive: Would it find it profitable to do so?  
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• Effect: Would the effect of any action by the merged firm be sufficient 
to reduce competition in the affected market to the extent that, in the 
context of the market in question, it gives rise to an SLC?'88

 

  

208. Non-horizontal mergers can weaken a rival at the upstream, or the 
downstream level, with the effect normally dependent upon where the 
merged parties have the strongest position. 
 

209. Nakano submitted that the Target’s malt and spirit vinegar used for its 
downstream pickles in vinegar is currently entirely self-supplied. As such, 
the Transaction will not have the effect of foreclosing any malt and spirit 
vinegar suppliers.  
 

210. The merged parties are major suppliers of vinegar. Vinegar is a preservative 
used in the pickling of several food products, including onions. The Target 
also has downstream operations in the pickling and supply of pickled food 
products. The OFT has assessed whether the merged entity could foreclose 
its downstream pickled food competitors by increasing the price of vinegar 
or refusing to supply vinegar.   
 

211. With respect to the ability and incentive to foreclose downstream pickle 
manufacturers, Nakano submitted that vinegar represents [0-five] per cent 
of the total variable cost of Haywards Traditional Onions and Silverskin 
Onions respectively. Nakano submitted that Haywards had a [10-20] per 
cent share of all UK sour pickles (by volume with a further [five-10] per 
cent of the Target’s own-label sales) and at most a [40-50] per cent share 
of supply (mixed pickles). In addition, Nakano noted that a number of pickle 
manufacturer customers also manufacture other products which require 
vinegar (for example, Heinz, Baxters) reducing the incentive for the merged 
parties to raise prices further for these downstream customers. Only one 
third party explicitly raised as a concern that the Transaction will result in it 
needing to charge higher prices to retailers.  
 

212. Given the de minimis impact on the overall costs of manufacturing pickles, 
the OFT is of the view that despite the strength of both Nakano and the 
Target in the manufacture and supply of vinegar upstream, the merged 
entity will not have the ability to foreclose pickle manufacturers.  

 

88 Merger Assessment Guidelines, A joint publication of the Competition Commission and the 
Office of Fair Trading, OFT1254, September 2010, paragraph 5.6.5 to 5.6.6.   
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THIRD PARTY VIEWS 
 

213. Third party comments have been taken into consideration and discussed 
above where relevant. 
 

214. One third party also indicated that it would be concerned if retailers bought 
all of their products from one supplier but thought this was unlikely and the 
OFT has not received evidence of retailers wishing to do this (although the 
OFT notes that Nakano has provided evidence of retailers requesting pricing 
for a number of types of vinegar, they have not indicated that they would 
only purchase from one supplier and the emails also show that they have 
been prepared to use different suppliers). 
 

215. It should be noted that the majority of customers expressed concerns with 
the Transaction. Half the retailers expressed concerns with malt vinegar 
and one with wine vinegar. The majority of food ingredient and food 
service customers expressed concerns with respect to malt and spirit 
vinegar and the merged parties being the two manufacturers of vinegar in 
the UK. Of those that did not raise concerns, reasons given were that 
vinegar is a small business for them or that they expect a good trading 
relationship to continue (at least in the short term in one case). One third 
party indicated that the Transaction may lead to cost reductions for the 
merged entity. 
 

216. Finally, one third party indicated that it was concerned for UK products and 
the Transaction would leave them uncompetitive compared to the EU. The 
OFT is of the view that the relevant competition concerns have been 
considered above with respect to horizontal issues.  

 

ASSESSMENT 
 

217. The merged parties overlap in the supply of unbranded malt, spirit, wine 
(red and white) and cider vinegar. Both parties supply the food ingredient, 
food service and retail channels. 
 

218. The OFT assessed the Transaction against each type of vinegar in the UK 
in the food ingredient, food service and retail channels taking branded and 
unbranded sales separately and together. 
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219. With respect to the food ingredient channel, the merged parties are the 
main suppliers of unbranded malt and spirit vinegar in the UK. The 
Transaction results in a high increment and the merger of the two closest 
competitors. UK malt appears to have distinct properties and, in any event, 
the OFT has not received any evidence to suggest that it could be supplied 
by an EU manufacturer in sufficient quantity without a price rise of over 
five per cent to constrain the merged entity. With respect to spirit vinegar, 
although the OFT did receive evidence that EU manufacturers could supply 
into the UK in a timely manner in sufficient quantities, there was sufficient 
doubt as to the competitiveness of EU manufacturers at current price to 
suggest a price rise may be possible after the Transaction. Therefore, the 
Transaction gives rise to a realistic prospect of a SLC. The majority of 
customers had concerns with respect to these two vinegar types. The OFT 
did not consider it necessary to reach a conclusion with respect to 
unbranded wine vinegar. With respect to unbranded cider vinegar, the 
merged parties’ have a low combined share of supply and increment and a 
UK cider vinegar manufacturer is present. 

 
220. With respect to the retail channel, the merged entity will be the only 

supplier of unbranded malt and spirit vinegar. The OFT has not received 
any evidence that an EU manufacturer would be in a position to supply 
sufficient quantities of malt vinegar at current prices. In addition, half of 
the retail customers raised concerns with respect to malt vinegar. The OFT 
notes that there was sufficient doubt as to the competitiveness of EU 
manufacturers with respect to spirit vinegar. Given that no other supplier is 
currently present in the supply of malt or spirit vinegar to the retailers, 
there may also be other barriers preventing suppliers from entering. The 
OFT did not consider it necessary to reach a conclusion with respect to the 
effect of the Target’s presence in branded malt vinegar or unbranded and 
branded wine vinegar.  
 

221. The merged parties only overlap with respect to unbranded malt vinegar to 
the food service channel as far as is material for the competitive 
assessment. However, the combined share of supply and increment are 
high and the merged parties are close competitors. In addition, the OFT did 
not receive any evidence to suggest that the merged entity would be 
constrained by other products or an EU manufacturer post-merger. The 
majority of customers raised concerns with respect to the Transaction. The 
OFT did not reach a conclusion with respect to any potential unilateral 
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effects as a result of the Target’s presence in branded malt vinegar in this 
channel. 
 

222. The OFT also considered whether the Transaction could result in any harm 
as a result of the potential vertical relationship between the merged parties. 
However, given the small proportion that the cost of vinegar represents in 
pickles in vinegar, the OFT has not found that the merged entity would be 
capable of foreclosing pickles manufacturers on the downstream level. 

 
223. Consequently, the OFT believes that it is or may be the case that the 

merger has resulted or may be expected to result in a substantial lessening 
of competition within a market or markets in the United Kingdom 

 

EXCEPTIONS TO THE DUTY TO REFER 
 
224. The OFT has found that the Transaction poses a realistic prospect of a 

SLC. The OFT has therefore considered whether any exceptions to its duty 
to refer apply in this case.   

 
DE MINIMIS 
 
225. The OFT has the discretion, pursuant to section 22(2)(a) of the Act, not to 

make a reference to the Competition Commission if it believes that the 
market(s) concerned is/are not of sufficient importance to justify a 
reference.  
 

226. In this case, Nakano submitted that the market for total retail own-label 
sales of malt and spirit vinegar was only [more than £3 million but less 
than £10 million] in 2011 and therefore a de minimis market. Despite its 
findings of a realistic prospect of a SLC in other channels, the OFT 
nevertheless considered whether it was appropriate to apply the de minimis 
exception to the duty to refer. 

 
227. The OFT notes that it has found a realistic prospect of a SLC in the 

manufacture and supply of unbranded malt vinegar to the food ingredient, 
food service and retail channels as well as of unbranded spirit vinegar to 
the food ingredient and retail channels. The information available to the 
OFT indicates that these markets have total sales of [more than £10] 
million (based on the market sizes provided by Nakano). Given that, as 
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noted above, some of the figures provided by Nakano were not verified, 
the OFT notes that the merged parties’ sales alone in these markets are 
over £10 million.  
 

228. The OFT’s guidelines on the availability of de minimis state that 'By way of 
upper threshold, the OFT considers that the market(s) concerned will 
generally be of sufficient importance to justify a reference (such that the 
exception will not be applied) where its/their annual value in the UK, in 
aggregate, is more than £10 million'.89 Moreover, the OFT has found that 
the Transaction represents a merger to monopoly for some customers and 
therefore the magnitude of competition lost as a result of the Transaction 
would be high.90

 
  

229. Given the above, the OFT did not find it necessary to consider the other 
factors in assessing the de minimis exception set out in the guidance.91

 

 The 
OFT has not found that the exception to its duty to refer the Transaction to 
the Competition Commission is met in this case. 

UNDERTAKINGS IN LIEU  
 
230. Where the duty to make a reference under section 22(1) of the Act applies, 

pursuant to section 73(2) of the Act the OFT may, instead of making such 
a reference, and for the purpose of remedying, mitigating or preventing the 
substantial lessening of competition concerned or any adverse effect which 
has or may have resulted from it or may be expected to result from it, 
accept from such of the parties concerned undertakings as it considers 
appropriate. 
 

231. The OFT has therefore considered whether there might be undertakings in 
lieu of reference (UIL) which would address the competition concerns 
outlined above. The OFT’s Mergers – Exceptions to the duty to refer and 
undertakings in lieu of reference  states that, 'Undertakings in lieu of 
reference are therefore appropriate only where the remedies proposed to 

89 Mergers - Exceptions to the duty to refer and undertakings in lieu of reference guidance, 
OFT1122, December 2010, paragraph 2.14. 
90 Mergers - Exceptions to the duty to refer and undertakings in lieu of reference guidance, 
OFT1122, December 2010, paragraph 2.36.  
91 Mergers - Exceptions to the duty to refer and undertakings in lieu of reference guidance, 
OFT1122, December 2010. 
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address any competition concerns raised by the merger are clear cut. 
Furthermore, those remedies must be capable of ready implementation'.92

 
  

232. Nakano offered two UILs and the OFT considered each of these in turn. 
 
UIL to supply volumes of unbranded malt and spirit vinegar to a third party  

 
233. Nakano offered an UIL to supply volumes of unbranded malt and spirit 

vinegar to a third party from Nakano’s Burntwood plant. These volumes 
would be up to and including the volumes of malt vinegar currently 
supplied into the food ingredient, food service and retail channels and spirit 
vinegar currently supplied into the food ingredient and retail channels. 
These volumes would be sold at the cost of operating the manufacturing 
facility and would be supervised by a monitoring trustee. The agreement 
would be for a duration to be agreed. Further the volumes would be sold to 
an up-front buyer, who would have current activities in the UK branded or 
processing market, approved by the OFT. 
 

234. The OFT is of the view that this remedy is not sufficiently clear-cut to be 
accepted.93

 

 In particular, the volumes available would be those currently 
offered but the OFT understands that Burntwood has some spare capacity. 
As such, the purchaser of the relevant volumes will not be able to compete 
as effectively against the Target going forward as Nakano could have.  

235. In addition, whilst these volumes will be purchased at cost price, Nakano 
will have no incentive to streamline or improve its processes so as to 
reduce its manufacturing costs. Further, as Nakano will have access to the 
cost price of the other party, this may facilitate coordination in a sector 
where there are only two main suppliers in the UK.  

 
236. Also, after expiry of the agreement, the market is unlikely to have been 

structurally changed and thus the competition concerns identified will not 
be remedied in the long term. This is especially true given that a third party 
competitor indicated it would take a reasonable period to break even if it 

92 Mergers - Exceptions to the duty to refer and undertakings in lieu of reference guidance, 
OFT1122, December 2010, paragraph 5.7. 
93 For the OFT guidance on its clear-cut standard, see Mergers – Exceptions to the duty to refer 
and undertakings in lieu of reference guidance, OFT1122, December 2010, paragraphs 5.6 to 
5.9. 
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was to build a plant in the UK. This suggests new entry of manufacturing 
facilities in the UK throughout the duration of the agreement to be unlikely.  
 

237. The OFT is further conscious that monitoring an UIL of this description 
would be difficult, perhaps leaving the remedy open to abuse. For example, 
it is not clear whether volumes supplied under this arrangement could be 
deliberately delayed to gain some strategic advantage over the 'purchaser'. 
 

238. OFT guidance says that the OFT is more likely to accept structural 
undertakings as UILs than behavioural undertakings because they address 
the change to the market structure that gives rise to the competition 
concerns.94

 

 In making this assessment, the OFT is conscious that it applies 
a clear-cut standard to UILs since it would be foregoing a reference to the 
Competition Commission which has significant remedy powers under 
Schedule 8 of the Act.  

239. For the reasons above, the OFT does not consider the above proposed 
remedy sufficiently clear-cut to remedy its competition concerns in this 
case.  

 
UIL to divest Nakano’s Burntwood plant  

 
240. In the event that the above remedy was not accepted by the OFT, Nakano 

also offered to divest Nakano’s Burntwood plant and facility (with the 
exception of the assets used solely for processing imported Asian products) 
as an UIL to an upfront buyer. It would be divested as a going concern and 
include all facilities and assets for the manufacture or processing of malt, 
spirit, wine and cider vinegar. The OFT would only accept this offer on the 
basis that it includes the transfer of all know-how, supply and customer 
contracts, key records and key staff, to the maximum extent possible.  
 

241. The OFT understands from the available evidence that the business is 
profitable. In particular, Nakano submitted gross margins of [ ] per cent to 
both the retail and food ingredient channels. The OFT understands that the 
separate processing for the imported Asian products can easily be removed 
and is not used for any other purpose so will not affect the divestment in a 
material way.  

94 Mergers - Exceptions to the duty to refer and undertakings in lieu of reference guidance, 
OFT1122, December 2010, paragraph 5.20. 
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242. As a structural remedy, the proposed UIL will remove the overlap between 

the merged parties in unbranded malt and spirit vinegar and restore pre-
transaction competition, the OFT considers that Nakano’s proposed UILs 
are sufficient in principle to act as a clear-cut and comprehensive remedy 
to the competition concerns identified by the OFT. Moreover, the OFT 
considers that the proposed remedy would remedy, in a clear-cut manner, 
any competition concerns over which there is some doubt. That such doubt 
exists in some areas in this case does not preclude UILs being acceptable.95

 

 
The OFT therefore considers it appropriate to suspend its duty to refer to 
seek undertakings in lieu of reference from Nakano. 

Up front buyer 
 
243. In terms of whether the UILs are readily implementable, the OFT is 

concerned that the number of possible buyers could be low. The OFT has 
received no evidence of entry into the manufacture of unbranded malt or 
spirit vinegar in the UK. As such, the OFT has considered whether an up-
front buyer requirement is necessary in this case. 
 

244. An up-front buyer requirement means that the proposed divestment 
purchasers will have committed contractually, subject to formal OFT 
approval of the UILs, to acquiring the relevant divestment businesses 
before the OFT accepts the UILs. This means that the OFT will accept UILs 
only where a provisional sale to an upfront buyer has been agreed, thereby 
demonstrating that a sale to a suitable purchaser is achievable. It also 
means that the OFT will consult publicly on the suitability of the proposed 
divestment purchaser, as well as any other aspects of the draft 
undertakings, during the public consultation period. The OFT's guidance 
states that it will seek an up-front buyer where the risk profile of the 
remedy requires it, for example where the OFT has reasonable doubts with 
regard to the ongoing viability of the divestment package and/or there 
exists only a small number of candidate suitable purchasers.96

 
  

95 Mergers - Exceptions to the duty to refer and undertakings in lieu of reference guidance, 
OFT1122, December 2010, paragraph 5.9. 
96 Mergers - Exceptions to the duty to refer and undertakings in lieu of reference guidance, 
OFT1122, December 2010, paragraphs 5.31 to 5.37. 
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245. The OFT notes that, amongst other criteria, the purchaser would need to 
have the relevant expertise to operate the Burntwood plant as well as the 
intention to run it in competition with the Target with respect to unbranded 
supplies of malt and spirit vinegar. There is currently only one manufacturer 
of vinegar in the UK and it is unclear whether any EU manufacturers will 
wish to enter the UK. As such, the OFT has sufficient residual concerns to 
seek an up-front buyer on a cautious basis. The OFT has therefore decided 
that any UILs that it accepts should include an up-front buyer provision. 

 

DECISION 
 
246. The OFT has therefore decided to refer the completed acquisition by 

Nakano UK Holding Limited of the vinegar and pickles in vinegar businesses 
of Premier Foods Group Limited to the Competition Commission pursuant 
to section 22 of the Act. However the OFT’s duty to refer is suspended 
because the OFT is considering whether to accept undertakings in lieu of 
reference from Nakano pursuant to section 73 of the Act. 
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