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SUMMARY 

The Office of Fair Trading (‘the OFT’) has concluded that a number of suppliers of stock 
check pads, as listed in paragraph 1 of the Decision (each a ‘Party’, together ‘the Parties’), 
fixed the prices of and shared the market for the supply of stock check pads in the UK, 
thereby infringing the Chapter I prohibition contained in section 2(1) of the Competition 
Act 1998 (‘the Act’).  

Bulk or ‘stock’ check pads are generic paper pads that are used by staff in restaurants, 
cafes and similar establishments to record customers’ orders. They are small pads of 
numbered leaves of paper, with tear off sheets to assist in recording a customer’s order. 
Check pads may also be used in a number of other trades, including hairdressers’ salons 
and take away food outlets etc. The Parties were involved in a single overall agreement 
and/or concerted practice which had the object of fixing the prices of and sharing the 
market for stock check pads. The Parties’ arrangements involved fixing the prices at which 
they would sell check pads to their customers. The Parties also agreed not to try and win 
business from each other.  

The OFT considers that agreements and/or concerted practices involving price fixing and 
market sharing are among the most serious infringements of the Act. Financial penalties 
are therefore being imposed on all of the Parties, subject to the operation of the policy to 
give lenient treatment to undertakings coming forward with information in cartel cases and 
maintaining continuous and complete cooperation throughout the investigation. In line with 
this policy Bemrose Group Limited and its wholly owned subsidiary BemroseBooth Limited 
have been granted full immunity from financial penalty in recognition of the fact that 
BemroseBooth Limited provided the OFT with evidence of cartel activity before the OFT 
had commenced an investigation in this case. Also in line with this policy, the financial 
penalty imposed on Achilles Paper Group Limited has been reduced by 50 per cent. The 
table in paragraph 307 below sets out the penalty for each Party.  

Confidential information in the original version of this Decision has been redacted from the 
published version on the public register. Redacted confidential information in the text of 
the published version of the Decision is denoted by […][C].  
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SECTION I 

I. THE FACTS 

A. The Parties 

1. The OFT has decided that the following undertakings (each ‘a Party’, together ‘the 
Parties’) have infringed the prohibition imposed by section 2(1) (‘the Chapter I 
prohibition’) of the Competition Act 1998 (‘the Act’) by virtue of their involvement 
in an agreement and/or concerted practice designed to fix prices in and share the 
market for the supply of stock check pads in the UK, in breach of the Chapter I 
prohibition (‘the infringement’): 

• 4imprint Group PLC (‘4imprint Group’) and its wholly owned subsidiary 
Broadway Incentives Limited (‘Broadway Incentives’);  

• Bemrose Group Limited (‘BGL’) and its wholly owned subsidiary 
BemroseBooth Limited (‘Bemrose’); and 

• Achilles Paper Group Limited (‘Achilles’).  

2. Hereafter in this Decision, the OFT refers to the check pads business which was 
from 3 July 2000 owned and operated by Bemrose (and which was between the 
start date of the infringement1 and 2 July 2000 owned and operated by Broadway 
Incentives) as ‘the Bemrose check pads business’. Similarly, the OFT refers to the 
check pads business that was from 29/30 March 2001 owned and operated by 
Achilles (and which was between the start date of the infringement and 29/30 
March 2001 owned and operated by Grosvenor Paper Supplies, company number 
2663961) as ‘the Achilles check pads business’.  

4imprint Group2 

3. Between the start date of the infringement3 and 9 June 2000, the Bemrose check 
pads business was owned by Bemrose UK Limited (company number 138452). 
Bemrose UK Limited was at that time a wholly owned subsidiary of Barnard & 
Jackson (Holdings) Limited (company number 1764831), which was in turn a 
wholly owned subsidiary of Broadway Incentives Limited (company number 
2083209, the company defined in paragraph 1 above as Broadway Incentives). 
Bemrose UK Limited changed its name to 4imprint UK Limited on 3 August 2000.4 
On 9 June 2000, by way of an internal corporate restructuring, 4imprint UK Limited 
(which became a non-trading company from that date) transferred a large 
proportion of its UK assets (the specialist print service division, which included its 
check pads business) to Broadway Incentives Limited.5 On the same date, Barnard 
& Jackson (Holdings) Limited transferred the entire share capital of 4imprint UK 
Limited to Broadway Incentives Limited.6 Broadway Incentives Limited was itself 

                                                 
1 See paragraphs 146 and 147 below regarding the start date of the infringement. 
2 Although Broadway Incentives rather than 4imprint Group directly owned the Bemrose check pads business 

for a period of the infringement, written representations on the OFT’s Statement of Objections were made 
on behalf of 4imprint Group, which had control over and responsibility for its wholly owned subsidiary 
Broadway Incentives. The OFT therefore refers in this Decision to 4imprint Group when discussing matters 
relating to the liability of Broadway Incentives and 4imprint Group for the Bemrose check pads business.  

3 See paragraphs 146 and 147 below regarding the start date of the infringement.  
4 See certificate of Incorporation on Change of Name for Bemrose UK Limited, dated 3 August 2000. 
5 See Annual Report and Accounts for the year 2000 for 4imprint UK Limited. 
6 Ibid. 
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the wholly owned subsidiary of Bemrose Corporation PLC.7 Both 4imprint UK 
Limited and Barnard & Jackson (Holdings) Limited are now dormant companies.8 

4. The sole shareholder of Broadway Incentives Limited has since 9 June 2000 been 
(and continues to be) Bemrose Corporation PLC (company number 177991).9 Prior 
to 9 June 2000, the shares in Broadway Incentives Limited were held by a wholly 
owned subsidiary of Bemrose Corporation PLC10, Bemrose Finance Limited 
(company number 2547863)11, as opposed to being directly held by Bemrose 
Corporation PLC itself. Bemrose Corporation PLC changed its name to 4imprint 
Group PLC (the company defined in paragraph 1 above as 4imprint Group) on 18 
August 2000.12 Bemrose Corporation PLC is hereafter in this Decision referred to as 
4imprint Group. 

5. Broadway Incentives and 4imprint Group both continue to trade. According to its 
most recent published accounts Broadway Incentives had an annual turnover for 
the year ended 31 December 2004 of £30 million.13 The annual turnover of 
4imprint Group for the year ended 31 December 2004 was £93 million.14 

Periods of liability involving 4imprint Group 

Start date of the infringement15 to 9 June 2000 

6. The OFT is of the view that the Bemrose check pads business participated in the 
infringement set out in this Decision. The OFT considers that in respect of the 
period from the start of the infringement to 9 June 2000 when Broadway 
Incentives acquired the check pads business, 4imprint UK Limited is the legal entity 
which was immediately responsible for the infringement by that undertaking.16 
4imprint UK Limited was (and indeed continues to be) a 100 per cent subsidiary of 
Broadway Incentives and, ultimately, of 4imprint Group. The OFT considers that, as 
4imprint UK Limited’s 100 per cent owners, Broadway Incentives and, ultimately, 
4imprint Group exercised a decisive influence over 4imprint UK Limited’s 

                                                 
7 Bemrose Corporation PLC acquired Broadway Incentives Limited on 12 October 1994.  See also annual 

returns to Companies House dated 12 June 2001, 19 June 2002, 27 May 2003, 9 June 2004 and 21 June 
2005 in respect of company number 2083209. 

8 See in relation to Bemrose UK Limited/4imprint UK Limited the Annual Returns to Companies House and the 
Annual Report and Accounts for the years 2001 to 2004 for that company. See in relation to Barnard & 
Jackson Limited the Annual Returns to Companies House and the Annual Report and Accounts for the years 
2001 to 2005 for that company. 

9 Annual returns to Companies House dated 12 June 2001, 19 June 2002, 27 May 2003, 9 June 2004 and 
21 June 2005 in respect of company number 2083209.  See also Annual report and accounts for 2000 in 
respect of company number 2083209. 

10 Annual return to Companies House dated 7 July 2000 in respect of company number 2547863.  See also 
Annual report and accounts for 2000 in respect of company number 2547863. 

11 Annual return to Companies House dated 8 June 2000 in respect of company number 2083209. Bemrose 
Finance Limited changed its name to 4imprint Finance Limited on 3 August 2000 – see Certificate of 
Incorporation on Change of Name dated 3 August 2000 in respect of company number 2547863. 

12 Certificate of incorporation on change of name dated 18 August 2000 for company number 177991. 
13 Annual report and accounts for Broadway Incentives Limited (company number 2083209) for the year 

ended 31 December 2004. 
14 Annual report and accounts for 4imprint Group plc (company number 177991) for the year ended 31 

December 2004. 
15 See paragraphs 146 and 147 below regarding the start date of the infringement.  
16 See for example Case C-279/98 P Cascades v Commission [2002] ECR II-813, at paragraph 78; Case 
286/98 P Stora Kopparbergs v Commission [2000] ECR I-9925, at paragraph 37; Case C-248/98 P KNP BT v 
Commission [2000] ECR I-9641, at paragraph 71; Case C-297/98 P SCA Holding v Commission [2000] ECR 
I-10101, at paragraph 27. 
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commercial policy and will therefore also be liable for the infringement.17 As 
4imprint UK Limited is now a dormant company, the OFT is addressing this 
infringement Decision to 4imprint Group and Broadway Incentives only in respect of 
this period. 

9 June 2000 to 2 July 2000 

7. The OFT considers that in respect of the period from 9 June 2000 (when Broadway 
Incentives acquired the Bemrose check pads business from 4imprint UK Limited) 
until 2 July 2000 (the Bemrose check pads business was acquired by Bemrose on 3 
July 2000), Broadway Incentives is the legal entity which is responsible for the 
infringement by the Bemrose check pads business.18 The OFT considers that, as 
Broadway Incentives’ ultimate 100 per cent owner, 4imprint Group exercised a 
decisive influence over Broadway Incentives’ commercial policy at all relevant times 
and will therefore also be liable for the infringement.19 

8. This Decision is therefore addressed to both 4imprint Group and Broadway 
Incentives, which are jointly and severally liable for the penalty the OFT has 
imposed in respect of the participation by the Bemrose check pads business in the 
infringement set out in this Decision during the period from the start of the 
infringement to 2 July 2000.  

Bemrose 

9. On 3 July 2000 (by way of a management buy-out asset purchase under a sale and 
purchase agreement dated 14 June 2000), Bemrose (which was at the time called 
The Henry Booth Group Limited, company number 3978232)20 completed the 
purchase of the Bemrose check pads business as a going concern.21  

10. Between, at least, 14 June 2000 and 23 December 2003, The Henry Booth Group 
Limited (which changed its name to BemroseBooth Limited on 11 February 200222 
and which is the entity defined as ‘Bemrose’ in paragraph 1 of this Decision) was a 
wholly owned subsidiary of INHOCO 2059 Limited (which changed its name to, 
firstly, INHOCH 2059 on 6 July 2000, and then, secondly, to Bemrose Group 
Limited – company number 3978230 - on 12 July 2000).23 Bemrose Group Limited 
is defined in paragraph 1 of this Decision as ‘BGL’.24 

                                                 
17 See, for example, Case C-286/98 Stora Kopparbergs v Commission, at paragraphs 26 to 29.  See also Case 
48/69 ICI v Commission [1972] ECR 619, at paragraphs 130 ff. and Case 107/82 AEG v Commission [1983] 
ECR 3151, at paragraphs 47 ff. 

18 See for example Case C-279/98 P Cascades v Commission [2002] ECR II-813, at paragraph 78; Case 
286/98 P Stora Kopparbergs v Commission [2000] ECR I-9925, at paragraph 37; Case C-248/98 P KNP BT v 
Commission [2000] ECR I-9641, at paragraph 71; Case C-297/98 P SCA Holding v Commission [2000] ECR 
I-10101, at paragraph 27. 

19 See, for example, Case C-286/98 Stora Kopparbergs v Commission, at paragraphs 26 to 29.  See also Case 
48/69 ICI v Commission [1972] ECR 619, at paragraphs 130 ff. and Case 107/82 AEG v Commission [1983] 
ECR 3151, at paragraphs 47 ff. 

20 E-mail dated 29 November 2005 from Bemrose’s lawyers to the OFT, together with extracts from sale and 
purchase agreement attached. 

21 See paragraphs 13 and 14 below. 
22 Certificate of incorporation on change of name dated 11 February 2002 for company number 3978232. 
23 Certificate of incorporation dated 20 April 2000 and certificate of incorporation on change of name dated 12 
July 2000 for company number 3978230.  The OFT notes that the certificate of incorporation on change of 
name states that the 12 July 2000 change of name was from INHOCH 2059 Limited, rather than from 
INHOCO 2059 Limited, to Bemrose Group Limited. The OFT has been unable to obtain from Companies 
House a certificate of incorporation on change of name from INHOCO 2059 Limited to INHOCH 2059 Limited, 
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11. On 23 December 2003 (after the OFT considers the infringement had come to an 
end), Appleton Paper Inc (‘Appleton‘), an American company, acquired the entire 
share capital of BGL through its UK holding company Rose Holdings Limited 
(company number 4989812).25 Indeed, it was following the buyer’s due diligence 
process for that acquisition that BGL and Bemrose approached the OFT for 
leniency.26 

12. Bemrose is a manufacturer and supplier of car park ticketing, specialist secure 
printing and check pads and operates from three sites in Derby, Thornaby and Hull. 
Bemrose’s total turnover was £58,593,000 for the period from 20 April 2000 to 
30 June 2001, £63,734,000 for the year ended 29 June 2002 and £61,505,000 
for the year ended 28 June 2003.27  

13. Bemrose has two Managing Directors, one for its Thornaby and Hull sites, and one 
for its Derby site. Bemrose’s check pads business is entirely located at the Hull site. 
The Managing Director of the Hull site at the time of the infringement was (and still 
is) Andrew Lindsey. Robert Hoon was at the time of the infringement (and still is) a 
Sales Director covering the secure logistics business. Derek Skelton was a Sales 
Director covering the car park ticketing product area. Both Mr Hoon and Mr Skelton 
also assumed responsibility for the Bemrose check pads business at various 
relevant times. Lee Woolf was an account manager working solely in the check 
pads area of the business. Hazel Elliot was at the time of the infringement a sales 
administrator, whose area included the sale of check pads. Each of the key staff 
named above was employed by Broadway Incentives (or an associated company 
within the group under the parent company Bemrose Corporation PLC - company 
number 177991 - which later changed its name to 4imprint Group PLC, and which 
is the entity referred to in paragraph 1 of this Decision as ‘4imprint Group’) before 
the sale of the Bemrose check pads business on 3 July 2000 to The Henry Booth 
Group Limited/ BemroseBooth Limited (the entity referred to in paragraph 1 of this 
Decision as ‘Bemrose’). With the acquisition their employment transferred to 
Bemrose.  

14. The OFT is of the view that the Bemrose check pads business participated in the 
infringement set out in this Decision. The OFT, therefore, considers that in respect 
of the period from 3 July 2000 to the end of the infringement, Bemrose is the legal 
entity which is responsible for the infringement by that undertaking28. Bemrose was 

                                                                                                                                                             
which according to the details for the company held by Companies House as at 25 November 2005, took 
effect on 6 July 2000. The OFT’s Library and Information Centre contacted Companies House to query this 
apparent discrepancy and Companies House stated verbally that INHOCH 2059 Limited on the change of 
name certificate that recorded the change to Bemrose Group Limited was a clerical error and should have read 
INHOCO 2059 Limited. In these circumstances, the OFT considers (a) that the name INHOCH 2059 Limited 
on the 12 July 2000 certificate of incorporation on change of name was an administrative typing error on the 
face of the Companies House document and that the actual change of name on 12 July 2000 was from 
INHOCO 2059 Limited to Bemrose Group Limited and (b) that the entry on the document recording a 6 July 
2000 change of name from INHOCO 2059 Limited to INHOCH 2059 Limited was also a clerical error.   

24 Extracts dated 2 August 2005 from register of members of BemroseBooth Limited, attached to e-mail dated 
5 August 2005 from Bemrose’s lawyers to the OFT.  See also Annual returns to Companies House dated 30 
April 2001, 22 April 2002, 20 April 2003 and 8 June 2004 in respect of company number 3978232. 

25 Extracts dated 2 August 2005 from register of members of Bemrose Group Limited, attached to e-mail dated 
5 August 2005 from Bemrose’s lawyers to the OFT.  See also Annual return to Companies House dated 8 
June 2004 in respect of company number 3978230. 

26 See also paragraph 110 below.  
27 Annual reports for company number 3978232 for the periods 20 April 2000 to 30 June 2001 and for the 
years ended 29 June 2002 and 28 June 2003. 

28 See for example Case C-279/98 P Cascades v Commission [2002] ECR II-813, at paragraph 78; Case 
286/98 P Stora Kopparbergs v Commission [2000] ECR I-9925, at paragraph 37; Case C-248/98 P KNP BT v 
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(and indeed continues to be) the 100 per cent subsidiary of BGL. The OFT 
considers that, as Bemrose’s sole owner, BGL exercised at all relevant times a 
decisive influence over Bemrose’s commercial policy and will therefore also be 
liable for the infringement.29 The OFT further notes that the leniency application 
was made in the name of both BGL and Bemrose. This Decision is therefore 
addressed to both BGL and Bemrose, which, subject to any reductions under the 
OFT’s leniency programme, are jointly and severally liable for the penalty the OFT 
has imposed in respect of the participation by the Bemrose check pads business in 
the infringement set out in this Decision during the period from 3 July 2000 to the 
end of the infringement. 

Achilles 
 
15. Achilles Paper Group Limited (company number 1966216, and the company 

defined as Achilles at paragraph 1 above in this Decision) acquired the Achilles 
check pads business (as defined in paragraph 1 above) on 29 and 30 March 2001 
from Grosvenor Paper Supplies Limited (see paragraph 16 below). Achilles was at 
the start of the infringement owned (and continues to be owned) by Kevan 
Winward together with members of his family.30 Kevan Winward is one of Achilles’ 
directors.31 Achilles is a merchant of commercial paper based in Oldham which also 
produces and sells check pads. The company was originally established as a private 
limited company on 27 November 1985 under the name Shadowmoss Limited.32 
Shadowmoss Limited changed its name to Achilles Paper Limited on 12 February 
1986.33 Achilles Paper Limited changed its name to Achilles Paper Group Limited on 
9 April 2001.34  

16. Grosvenor Paper Supplies Limited (company number 2663961) owned the Achilles 
check pads business between the start date of the infringement35 and 29/30 March 
2001, having itself acquired the Achilles check pads business under an agreement 
dated 3 April 1996 from Paul Hind, who had been trading as a sole proprietor under 
the trading name ‘PAD Printers’. 36 Grosvenor Paper Supplies was at the start date 
of the infringement also owned by Kevin Winward together with members of his 
family.37 On 29 and 30 March 2001 Kevan Winward sold to Achilles 100 per cent 
of the shares of Grosvenor Paper Supplies Limited. Following that sale the Achilles 

                                                                                                                                                             
Commission [2000] ECR I-9641, at paragraph 71; Case C-297/98 P SCA Holding v Commission [2000] ECR 
I-10101, at paragraph 27. 

29 See, for example, Case C-286/98 Stora Kopparbergs v Commission, at paragraphs 26 to 29.  See also Case 
48/69 ICI v Commission [1972] ECR 619, at paragraphs 130 ff. and Case 107/82 AEG v Commission [1983] 
ECR 3151, at paragraphs 47 ff. 

30 Annual returns to Companies House dated 7 February 2000, 26 January 2001, 8 February 2002, 4 
February 2003, 6 February 2004 and 24 January 2005 in respect of company number 1966216.   

31 See for example the Annual Return for Achilles dated 24 January 2005.  
32 See Certificate of Incorporation dated 21 November 1985 for Company No. 1966216.  
33 See Companies House filing details dated 25 November 2005.   
34 See Certificate of Incorporation on Change of Name dated 9 April 2001.  
35 See paragraphs 146 and 147 below regarding the start date of the infringement. 
36 By an agreement dated 3 April 1996, Grosvenor Paper Supplies Limited acquired the check pads business 
from Paul Hind, who had been trading as a sole proprietor under the trading name ‘PAD Printers’; see the sale 
and purchase agreement date 3 April 1996. Paul Hind was a former employee of Bemrose who had left the 
employment of Bemrose to set up PAD in competition with Bemrose’s stock check pads business in 1994 
(see Bemrose’s leniency submission, page 1). 

37 Annual returns to Companies House dated 7 February 2000, 26 January 2001, 8 February 2002, 4 
February 2003, 6 February 2004 and 24 January 2005 in respect of company number 2663961. 
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check pads business was transferred to Achilles and Grosvenor Paper Supplies 
Limited ceased to trade. 38 

17. Before Achilles’ acquisition of the Achilles check pads business and of Grosvenor 
Paper Supplies Limited from Kevan Winward, Achilles had not been active in the 
production and supply of check pads. Since the acquisition of the Achilles check 
pads business Achilles has carried on its check pads business under the trade 
names of ‘Grosvenor Paper Supplies’ and ‘PAD’.39 

18. The OFT is of the view that the Achilles check pads business participated in the 
infringement set out in this Decision. The OFT considers that in respect of the 
period from 29/30 March 2001 to the end date of the infringement, Achilles is the 
legal entity which is responsible for the infringement by that undertaking.40 As 
noted at paragraph 15 above, Achilles was (and is) owned by Kevan Winward and 
members of his family and has no parent company. 

19. The OFT is of the view that Achilles is also liable for the infringement by the 
Achilles check pads business in respect of the period from the start of the 
infringement41 to 29/30 March 2001 when Achilles acquired both Grosvenor Paper 
Supplies Limited and the Achilles check pads business. This is by way of exception 
to the general rule that liability for an infringement will rest with the legal entity 
that was responsible for the management of the undertaking at the time of the 
infringement. 42 

20. In this case the OFT notes that during the period from the start of the infringement 
to 29/30 March 2001 Kevan Winward, together with members of his family, 
owned Grosvenor Paper Supplies Limited, the legal entity which at that time owned 
and managed the Achilles check pads business.  As noted above, Kevan Winward, 
together with members of his family, was throughout the period of the infringement 
(and is) also the owner of Achilles, which acquired Grosvenor Paper Supplies 
Limited and the Achilles check pads business on 29/30 March 2001. The OFT also 
notes that, in addition to the above structural links between Grosvenor Paper 
Supplies Limited and Achilles, Kevan Winward was the individual involved on behalf 
of the Achilles check pads business in the activities, exchanges of price and 
customer lists and meetings that constitute the infringement set out in this 
Decision. 

21. In view of Kevan Winward’s control of the Achilles check pads business throughout 
the period of the infringement, initially through his ownership of Grosvenor Paper 
Supplies Limited and subsequently through his ownership of Achilles, together with 
Mr Winward’s direct involvement in the infringement, the OFT considers that 
throughout the period of the infringement Grosvenor Paper Supplies Limited and 
Achilles together comprised one and the same economic unit and, in respect of the 
Achilles check pads business, are two successive legal forms of the same 

                                                 
38 See Consolidated Financial Statements for Achilles (Company No. 1966216) for the period 1 April 2001 to 
31 March 2002 and Annual Reports for Grosvenor Paper Supplies Limited for the years ended 31 March 
2003 and 31 March 2004. 

39 Paragraphs 10 to 14 of the Achilles leniency submission.  
40 See for example Case C-279/98 P Cascades v Commission [2002] ECR II-813, at paragraph 78; Case 
286/98 P Stora Kopparbergs v Commission [2000] ECR I-9925, at paragraph37; Case C-248/98 P KNP BT v 
Commission [2000] ECR I-9641, at paragraph 71; Case C-297/98 P SCA Holding v Commission [2000] ECR 
I-10101, at paragraph 27. 

41 See paragraphs 146 and 147 below regarding the start date of the infringement. 
42 See for example Case C-279/98 P Cascades v Commission, at paragraph 78, at note 40 above. 
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undertaking.43  In view of the above, the OFT considers that it is appropriate to 
hold Achilles liable for the infringement by the Achilles check pads business during 
the period of its ownership by Grosvenor Paper Supplies Limited.  In particular, the 
OFT has had regard to the structural links between Grosvenor Paper Supplies 
Limited and Achilles44 and to the fact that, as set out at paragraph 16 above, 
Grosvenor Paper Supplies Limited, although formally still in existence, is no longer 
trading.45 

22. Achilles is therefore the addressee of this Decision in respect not only of the period 
since its acquisition of Grosvenor Paper Supplies Limited and the Achilles check 
pads business on 29/30 March 2001 until the end of the infringement but also in 
respect of the period from the start of the infringement46 to 29/30 March 2001. 

B. The product 

23. Check pads are used by staff in restaurants, cafes and similar establishments to 
record customers’ orders. They are small pads of numbered leaves of paper, with 
tear off sheets to assist in recording a customer’s order. Check pads may also be 
used in a number of other trades, including hairdressers’ salons and take away food 
outlets etc. There are two types of check pad. Firstly, bulk or ‘stock’ supplies of 
generic paper pads (these are typically used in basic cafes and are supplied in 
boxes of 100 and printed on inexpensive paper). Secondly, there are ‘bespoke’ 
paper pads (these are typically used in more expensive restaurants and printed with 
a company logo on better quality paper than stock check pads).  

24. This Decision is concerned with the supply of stock check pads in the UK (see 
paragraphs 92 to 99 below). Achilles explains that there are, broadly speaking, 
three categories of stock check pads47: 

 (a) Plain pads such as PAD12s, the cheapest pads measure 8cm by 4cm and 
contain 100 plain sheets of paper but no carbon interface.48  The typical cost of 
this pad is around [...][C].49 These are commonly referred to as ’plain pads‘ or 
’single sheet pads’; 

 (b) Carbon pads such as PAD30s, which are more expensive, measure 10cm by 
6cm and contain 100 double sheets of paper, printed with essential information for 
the waiter and having a carbon interface.50  The typical cost of a carbon pad is 
around [...][C].51  These are referred to as ’carbon pads’; and 

                                                 
43 See also paragraph 12 of Achilles’ Statement of Cooperation which states, “On 31 March 2001, Mr 

Winward decided to consolidate all paper merchant trading activities in one company, namely Achilles and 
Achilles accordingly purchased the entire share capital of GPS (at book value on normal business terms).” 

44 C.f. Cases C-204, 205, 211, 213, 217 and 219/00, Aalborg Portland A/S v Commission [2004] ECR I-123, 
at paragraphs 344 to 360.  

45 C.f. Cases C29 and 30/83 Compagnie Royale Asturienne des Mines SA and Rheinzink GmbH v. Commission 
[1984] ECR 1679 and Cases 40 to 48, 54 to 56, 111, 113 and 114/73 Cooperatieve Vereniging “Suiker 
Unie” UA and others v. Commission [1975] ECR 1663, at paragraphs 75 to 87.  

46 See paragraphs 146 and 147 below regarding the start date of the infringement. 
47 See, for example, Achilles’ leniency submission of 24 May 2004, paragraph 21. Achilles categorised the 

stock check pads by reference to its own trade numbers. By comparison, Bemrose has its own codes for 
stock check pads e.g. K12, EF30. The OFT understands that whilst the lettered coding differs from company 
to company, the numbers do correspond. For instance, the PAD 12 is comparable to the K12 and the PAD 
30 is comparable to the EF30. 

48 Other pads in this category include PADs 23, 24, 84, 90, 120 and 190. 
49 See Achilles’ Statement of Cooperation, at paragraphs 20 and 25. 
50 Other pads in this category include PADs 15 and 40. 
51 See Achilles’ Statement of Cooperation, at paragraphs 20 and 25. 
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 (c)  Carbonless pads such as PAD20s are carbonless pads measuring 10cm by 
6cm, produced in duplicate with a white front sheet and pink copy sheets, printed 
with essential information for the waiter.52  PAD200s and PAD20Ts are triplicate 
carbonless pads with a white front sheet, pink and blue copy sheets and essential 
information for the waiter. The typical cost of a carbonless pad is around [...][C].53 
These are referred to as ’carbonless pads‘. (Achilles supplies carbonless pads to 
Bemrose). 

25. Bemrose and Achilles are active in the manufacture of stock check pads and the 
subsequent supply to wholesalers who then sell these on to other wholesalers or 
direct to end users.  

26. The UK market for the manufacture and supply of stock check pad products has 
been estimated to be worth around £[...][C] million per year. Achilles estimates that 
it has [...][C] per cent of this market. On that basis, Bemrose would have a market 
share of around [...][C] per cent.54  

C. Investigation and proceedings 

27. The OFT received a leniency application from Bemrose in December 2003, alleging 
that it, and other suppliers of what it described as ‘stock restaurant check pads’, 
had been involved in price fixing and market sharing arrangements. Bemrose named 
Achilles and Abbots (Kings Langley) Limited (‘Abbots’) as the other parties to the 
collusive arrangements.  

28. In February 2004, the OFT decided that there were reasonable grounds for 
suspecting that each of the three suppliers mentioned at paragraph 27 above had 
been involved in one or more agreements and/or concerted practices involving price 
fixing and market sharing in respect of the manufacture and/or supply of stock 
check pads55 in the UK. The OFT then began a formal investigation under the Act.56 
The OFT obtained warrants from the High Court to enter and search the premises 
of the following undertakings under section 28 of the Act:57 

• Achilles; and 
• Abbots. 

29. The warrants were issued on 22 March 2004. An unannounced visit to the 
premises of Achilles was carried out by OFT officials on 6 April 2004. At these 
premises, documents were found indicating that Achilles was involved in an 
agreement and/or concerted practice that had the object of fixing the prices of and 
sharing the market for the supply of stock check pads in the UK. 

                                                 
52 Other pads in this category include PADs 35 and 150. 
53 See Achilles’ Statement of Cooperation, at paragraphs 20 and 25. 
54 Achilles’ turnover for stock check pads in the UK for the year ended 31 March 2004 was £[...] [C]. It 

estimates that it has a [...] [C] per cent market share. This makes the total market size approximately 
£[...] [C]. Bemrose has stated that its stock check pad turnover for the same period was £[...] [C]. 
Therefore, Bemrose and Achilles have a combined market share of [...] [C] per cent. 

55 Check pads are split into two sub-categories, stock and bespoke. Bemrose and Achilles are both involved in 
the sales of both types of check pads. See paragraphs 87 to 99 for more detail on the relevant market. 

56 Section 25 of the Act empowers the OFT to conduct an investigation where it has reasonable 
 grounds to suspect that, among other matters, the Chapter I prohibition has been infringed. 
57 Under section 28 of the Act, having obtained a warrant from a High Court judge, the OFT may enter and, 

among other things, search an undertaking’s premises. 
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30. An unannounced visit was also carried out by OFT officials at the premises of 
Abbots on 6 April 2004. At these premises the OFT found documents suggesting 
that Abbots might be involved in an agreement and/or concerted practice that had 
the object of exchanging current customer-specific pricing information in relation to 
the supply of stock check pads in the UK.  

31. On 30 April 2004, Achilles also applied for leniency in relation to an agreement 
and/or concerted practice to fix prices in and share the market for the manufacture 
and supply of stock check pads between itself and Bemrose. 

32. Both Bemrose and Achilles provided general information and made key members of 
staff available for interview pursuant to their respective applications for leniency. 
The OFT carried out interviews with the following individuals at Bemrose and 
Achilles: 

Bemrose 

• Andrew Lindsey, Managing Director of Bemrose’s Hull and Thornaby plants; 
58 

• Hazel Elliott, at the relevant time, a sales administrator dealing with check 
pads; 59 

• Robert Hoon, at the relevant time, a sales manager with responsibility for 
check pads; 60  

• Derek Skelton , at the relevant time, a sales manager with responsibility for 
check pads; and61 

• Lee Woolf, at the relevant time, the account manager for check pads.62 
 

Achilles 

• Kevan Winward, Managing Director;63 and 
• Lynne Gallagher, a salesperson with responsibility for check pads.64 

33. Additionally, Bemrose consented to a search of its offices in Hull and its IT system 
pursuant to its leniency application. Bemrose also consented to the imaging of three 
computers that had been used by Derek Skelton and Lee Woolf (two laptops and 
one PC). In addition, it consented to an image being made of ‘back up’ tapes 
containing electronic mails covering the time period from April 2001 to September 
2002. 

34. The OFT made a number of further informal requests for information to the 
Parties.65  

35. The OFT also carried out interviews with the following individuals who were 
employed by Abbots during the time period in which there were arrangements that 
the OFT suspected might constitute an infringement of the Act:  

                                                 
58 Transcripts of Andrew Lindsey’s interviews with the OFT held on 12 May 2004 and 13 April 2005.  
59 Transcripts of Hazel Elliott’s interviews with the OFT held on 12 May 2004 and 13 April 2005.  
60 Transcript of Robert Hoon’s interview with the OFT held on 12 May 2004. 
61 Transcript of Derek Skelton’s interview with the OFT held on 11 August 2004 and electronic mail dated 10 

May 2005 from Andrew Finfer to Nick Wilkins. 
62 Lee Woolf now resides in Australia. The OFT interviewed him by telephone on 19 May 2005 and a detailed 

note of that telephone conversation was produced. 
63 Transcript of Kevan Winward’s interview with the OFT held on 28 May 2004. 
64 Transcript of Lynne Gallagher’s interview with the OFT held on 28 May 2004. 
65 The details of these requests and responses are not listed here, save where the information provided in 

response to these informal requests for information is relied on in this Decision.  
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• Simon Still, a commercial manager with responsibility for check pads sales;66 
• Stanley (‘Stan’) Leech, former Managing Director; and67  
• Peter Clarke, former Group Chief Executive of the John B Reed Group of 

companies (including Abbots).68 

36. Having analysed this material, however, the OFT considers that there is insufficient 
evidence to the requisite standard that Abbots infringed the Chapter I prohibition. 
The OFT therefore makes no infringement finding against Abbots.  

37. On 28 December 2005 a Statement of Objections under rule 4(1) of the OFT’s 
procedural rules69 was issued to all the Parties (‘the Statement of Objections’). All 
of the Parties submitted written representations on the Statement of Objections to 
the OFT but declined to make oral representations.70 The OFT considers the Parties’ 
representations later in this Decision.  

D. Summary of the facts 

38. The evidence that the OFT relies on in this Decision is set out at paragraphs 101 to 
213 below. However, for convenience, the OFT sets out here a summary of the 
events that it considers, together, constitute the infringement and the immediate 
background to those events.  

39. Following a period of intense competition, the Bemrose check pads business 
contacted the Achilles check pads business by telephone in April 2000 to discuss 
conditions in the market for the supply of stock check pads and also the possibility 
of obtaining certain types of stock check pad from the Achilles check pads 
business. This initial telephone call led to a series of meetings and other ongoing 
contacts which, by the end of May 2000 at the latest, resulted in the Bemrose and 
Achilles check pads businesses agreeing to fix the prices of and share the market 
for the supply of stock check pads in the UK until December 2003. In particular the 
Bemrose and Achilles check pads businesses: 

• agreed not to target each other’s existing customers; and 
• agreed to impose coordinated price increases for stock check pads. 

As part of the above, the Bemrose and Achilles check pads businesses also 
exchanged confidential information including customer and price lists. In particular, 
the parties:  

• agreed to a 15 per cent price rise to be implemented in October 2000; 
• agreed to a 7.5 per cent price rise to be implemented on 1 April 2001; and 
• agreed to a 3 per cent price rise to be implemented in May 2002. 

                                                 
66 Transcript of Simon Still’s interview with the OFT held on 20 May 2005. 
67 Transcript of Stan Leech’s interview with the OFT held on 6 June 2005. 
68 Transcript of Peter Clarke’s interview with the OFT held on 13 June 2005. 
69 The Competition Act 1998 (Office of Fair Trading’s Rules) Order 2004 (SI 2004/2751).  
70 Written representations on behalf of 4imprint Group were submitted on 26 January 2006. Written 

representations on behalf of Bemrose were submitted on 24 February 2006. Written representations on 
behalf of Achilles were submitted on 27 February 2006.  
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SECTION II 

II. LEGAL AND ECONOMIC ASSESSMENT 

A. Introduction  

40. This section begins by setting out the economic and legal framework against which 
the OFT has considered the evidence in this case. It then sets out the evidence 
relating to the agreement and/or concerted practice on which the OFT relies, 
analyses that evidence and states the inferences and conclusions that the OFT 
draws from the evidence.  

B. Application of Article 81 – effect on interstate trade 

41. Following the entry into force of Council Regulation (EC) No 1/200371 on 1 May 
2004, the OFT is obliged when applying national competition law to agreements 
and/or concerted practices between undertakings which may affect trade between 
Member States also to apply Article 81.72 Since the infringing agreement and/or 
concerted practice was terminated before 1 May 2004, however, the OFT does not 
consider it is under a duty to apply Article 81 to the particular circumstances of this 
case.73 Accordingly, the OFT has not considered whether trade between Member 
States may have been appreciably affected, and this decision relates solely to 
whether the Chapter I prohibition of the Act has been infringed. 

C. The Chapter I prohibition 

General 

42. The Chapter I prohibition provides that ‘agreements between undertakings, 
decisions by associations of undertakings or concerted practices which may (a) 
affect trade within the United Kingdom74 and (b) which have as their object or 
effect the prevention, restriction or distortion of competition within the United 
Kingdom are prohibited’, unless they are exempt in accordance with the provisions 
of Part I of the Act. The prohibition applies in particular to agreements, decisions or 
concerted practices which directly or indirectly fix purchase or selling prices or 
which share markets or sources of supply. 

43. In order to find an infringement of the Chapter I prohibition, the OFT must establish 
that the Parties entered into an agreement or engaged in a concerted practice that 
may affect trade within the UK and which had as its object or effect the 
appreciable prevention, restriction or distortion of competition. 

                                                 
71 Council Regulation (EC) No.1/2003 of 16 December 2002 on the implementation of the Rules on 

Competition laid down in Articles 81 and 82 of the Treaty. 
72 Article 3, Regulation 1/2003. 
73 Note that the OFT does not intend to address any potential effect on inter-state trade within the EC, given 

that the infringement ended prior to 1 May 2004, the date from which the OFT was required to enforce 
Articles 81 and 82 of the EC Treaty - see OFT Guideline 442 ‘Modernisation’ (December 2004) at paragraph 
1.1. 

74 Under section 2(3) of the Act, subsection (1) applies only if the agreement, decision or practice is, or is 
intended to be, implemented in the UK. 
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Section 60 – consistency with European Community law 

44. Section 60(1) of the Act sets out the principle that, so far as it is possible (having 
regard to any relevant differences between the provisions concerned), questions 
arising in relation to competition within the UK are dealt with in a manner which is 
consistent with the treatment of corresponding questions arising in European 
Community law in relation to competition within the Community. In particular, 
under section 60(2) of the Act, the OFT must act (so far as it is compatible with 
the provisions of the Act) with a view to securing that there is no inconsistency 
with the principles laid down by the EC Treaty and the European Court and any 
relevant decision of that court. Under section 60(3) of the Act, the OFT must, in 
addition, have regard to any relevant decision or statement of the European 
Commission (the ‘Commission’). 

45. The provision in EC competition law equivalent to the Chapter I prohibition is Article 
81 of the EC Treaty, on which the Chapter I prohibition is modelled. 

Burden and standard of proof 

46. The burden of proving an infringement of the Chapter I prohibition lies upon the 
OFT. The CAT held in Napp75 that:  

‘95…As regards the burden of proof, the Director76 accepts that it is incumbent upon 
him to establish the infringement, and that the persuasive burden of proof remains on 
him throughout. However, that does not necessarily prevent the operation of certain 
evidential presumptions… 

100. In our view it follows from Article 6(2) [of the European Convention on Human 
Rights] that the burden of proof rests throughout on the Director to prove the 
infringements alleged.’  

47. As regards the standard of proof the CAT held that: 

‘formally speaking, the standard of proof in proceedings under the Act involving 
penalties is the civil standard of proof, but that standard is to be applied bearing in mind 
that infringements of the Act are serious matters attracting severe financial penalties.  It 
is for the Director to satisfy us in each case, on the basis of strong and compelling 
evidence, taking account of the seriousness of what is alleged, that the infringement is 
duly proved, the undertaking being entitled to the presumption of innocence, and to any 
reasonable doubt there may be’.77 

48. This statement has been further clarified by the CAT in its ruling in the Replica Kits 
appeals:78  

‘204. It also follows that the reference by the Tribunal to “strong and compelling” 
evidence at [109] of Napp should not be interpreted as meaning that something akin to 
the criminal standard is applicable to these proceedings. The standard remains the civil 
standard. The evidence must however be sufficient to convince the Tribunal in the 
circumstances of the particular case, and to overcome the presumption of innocence to 
which the undertaking concerned is entitled.’ 

                                                 
75 Napp Pharmaceutical Holdings Ltd v DGFT, [2002] CAT 1 paragraphs 95 and 100. The CAT confirmed this 

approach in the Replica Kit judgment JJB Sports PLC v Office of Fair Trading [2004] CAT 17, at paragraph 
164. See also paragraphs 928 and 931. 

76 References to the ‘Director’ are to the Director General of Fair Trading. As from 1 April 2003, the Enterprise 
Act 2002 transferred the functions of the Director General of Fair Trading to the OFT.  

77 Napp (see note 75 above), at paragraph 109. 
78 Replica Kit judgment (see note 75 above), at paragraph 204.  
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49. The CAT also noted in the same judgment: 

‘206. As regards price fixing cases under the Chapter I prohibition, the Tribunal pointed 
out in Claymore Dairies79 that cartels are by their nature hidden and secret; little or 
nothing may be committed to writing. In our view even a single item of evidence, or 
wholly circumstantial evidence, depending on the particular context and the particular 
circumstances, may be sufficient to meet the required standard: see Claymore Dairies 
at [3] to [10]…80 As the Court of Justice said in Cases 204/00P etc. Aalborg Portland v 
European Commission, judgment of 17 January 2004, not yet reported, at paragraphs 
55 to 57: 

‘55. Since the prohibition on participating in anti-competitive agreements and the 
penalties which offenders may incur are well known, it is normal for the activities 
which those practices and those agreements entail to take place in a clandestine 
fashion, for meetings to be held in secret, most frequently in a non-member 
country, and for the associated documentation to be reduced to a minimum. 
 
56. Even if the Commission discovers evidence explicitly showing unlawful conduct 
between traders, such as the minutes of a meeting, it will normally be only 
fragmentary and sparse, so that it is often necessary to reconstitute certain details 
by deduction […] 
 
57. In most cases, the existence of an anti-competitive practice or agreement must 
be inferred from a number of coincidences and indicia which, taken together, may, 
in the absence of another plausible explanation, constitute evidence of an 
infringement of the competition rules.’’ 

(Emphasis added).  

50. In using the term ‘strong and compelling’ to describe its evidence in paragraphs 
218 to 220 below, the OFT has followed the same principle. The OFT considers 
that the evidence set out below is sufficient to overcome the presumption of 
innocence to which the Parties are entitled.  

D. Undertakings 

51. The word ‘undertaking’ is not defined in the Act or the EC Treaty. It is a wide term 
that the European Court of Justice (‘the ECJ’) has held covers ‘any entity engaged 
in an economic activity, regardless of the legal status of the entity or the way in 
which it is financed.’81  

52. The OFT considers that each of the Bemrose and Achilles check pads businesses 
(as defined in paragraph 2 above) are undertakings for the purposes of the Chapter 
I prohibition, as are the Parties which are the legal entities responsible for the 
actions of the Bemrose and Achilles check pads businesses. 

E. Case law in relation to agreements and concerted practices 

Agreement and/or concerted practice 

53. The Chapter I prohibition applies to ‘agreements’ and/or ‘concerted practices’.82 

                                                 
79 Claymore Dairies v. OFT [2003] CAT 18.  
80 See also, for example, the opinion of Judge Vesterdorf, acting as Advocate General, in Rhône-Poulenc v 

European Commission [1991] ECR-II at p. 867; and Cimenteries. 
81 Case C-41/90 Höfner and Elser v Macroton [1991] ECR I-1979, at paragraph 21.  
82 Section 2(1) of the Act. 
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54. The European Court of First Instance (‘the CFI’) has confirmed that it is not 
necessary, for the purposes of finding an infringement of Article 81, to characterise 
conduct as exclusively an agreement or a concerted practice.83  The concepts of 
agreement and concerted practice are not mutually exclusive and there is no rigid 
dividing line between the two.  They are intended: 

‘to catch forms of collusion having the same nature and only distinguishable from each 
other by their intensity and the forms in which they manifest themselves’.84 

55. This is particularly, but not exclusively, so in the case of complex infringements of 
long duration.85  Indeed the same principle will apply even where the infringement is 
of short duration.  As the CAT has confirmed in its judgements in both the Replica 
Kit86 and Argos/ Littlewoods87 cases: 

‘It is trite law that it is not necessary for the OFT to characterise an infringement as 
either an agreement or a concerted practice: it is sufficient that the conduct in question 
amounts to one or the other’. 

56. It is not, therefore, necessary for the OFT to come to a conclusion as to whether 
the conduct of the Parties specifically constituted an agreement or a concerted 
practice in order to demonstrate an infringement of the Chapter I prohibition. 

Single infringement where acts are in pursuit of common objectives 

57. Equally, where a group of undertakings pursues a common objective or objectives 
involving at one and the same time agreements and concerted practices, it is not 
necessary to divide the conduct by treating it as consisting of a number of separate 
infringements where there is sufficient consensus to adhere to a plan limiting the 
commercial freedom of the parties. 

58. For example, the ECJ held in Anic that: 

‘When … the infringement involves anti-competitive agreements and concerted 
practices, the Commission must, in particular, show that the undertaking intended to 
contribute by its own conduct to the common objectives pursued by all the participants 
and that it was aware of the actual conduct planned or put into effect by other 
undertakings in pursuit of the same objectives or that it could reasonably have foreseen 
it and that it was prepared to take the risk’.88 

59. Further, the ECJ has stated that an undertaking that has taken part in an agreement 
and/or concerted practice through conduct of its own: 

‘...which was intended to bring about the infringement as a whole [will] also be 
responsible, throughout the entire period of its participation in that infringement, for 

                                                 
83 Case T-7/89 Hercules Chemicals v European Commission [1991] ECR II-1711, paragraph 264; Case T-1/89 

Rhone Poulenc v European Commission [1991] ECR II-867, paragraph 127; Cases T-305/94 etc. Limburgse 
Vinyl Maatschappij v European Commission [1999] ECR II 931, paragraph 697. 

84 Case C-49/92P European Commission v Anic Partecipazioni SpA [1999] ECR I-4125, paragraph 131.  See 
also Apex Asphalt and Paving Co. Limited v OFT [2005] CAT 4, at paragraph 206 (ii). 

85 See Commission decision in Citric Acid OJ L239, 2002, p 18. 
86 See Napp, note 75 above, at paragraph 644. 
87 Argos Limited and Littlewoods Limited v Office of Fair Trading [2004] CAT 24, paragraph 665. 
88 Case C-49/92P Commission v Anic Partecipazioni [1999] ECR I-4125, at paragraph 87. 
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conduct put into effect by other undertakings in the context of the same 
infringement’.89 

60. Moreover, the fact that a party does not abide fully by an agreement or concerted 
practice which is manifestly anti-competitive does not relieve that party of 
responsibility for it.90  Equally, the fact that a party may come to recognise that in 
practice it can ‘cheat’ on the agreement or concerted practice at certain times does 
not preclude a finding that there was a continuing single overall infringement.91 

Agreement 

61. An ‘agreement’ within the meaning of the Chapter I prohibition exists in 
circumstances where there is a concurrence of wills in that a group of undertakings 
adhere to a common plan that limits or is likely to limit their individual commercial 
freedom by determining lines of mutual action or abstention from action.92  This is 
irrespective of the way in which the parties’ intention to behave on the market in 
accordance with the terms of that agreement is expressed.93 

62. There is no requirement for the agreements to be legally binding or formal, nor to 
contain enforcement mechanisms.94  An agreement does not have to be in writing 
and may be express or implied from the conduct of the parties.95  The prohibition is 
intended to catch a wide range of agreements including oral agreements and 
‘gentlemen’s’ agreements as, by their nature, anti-competitive agreements are rarely 
written down.96  As held by the CFI, for an agreement to exist, 

‘it is sufficient if the undertakings in question have expressed their joint intention to 
conduct themselves on the market in a specific way’.97 

63. Thus, for example, the CAT found in the Argos/Littlewoods case98 that there was 
an informal ‘gentleman’s’ agreement between a retailer, Argos, and its supplier, 
Hasbro, to the effect that Argos would sell certain of Hasbro’s products at the retail 
price recommended by Hasbro.  The agreement was verbal and had not been 
reduced to writing.  Neither was it legally binding nor did it result in any guarantee 

                                                 
89 Ibid., at paragraph 83. 
90 Cases T-305/94 etc. Limburgse Vinyl Maatschappij v European Commission (see note 83 above), at 

paragraph 773; Case T-141/89 Tréfileurope v European Commission [1995] ECR II-791 paragraphs 60 and 
85. 

91 Case C-246/86 Belasco v European Commission [1989] ECR 2117, at paragraphs 10-16. 
92 See the Court of First Instance decision (subsequently upheld by the ECJ) in Case T-41/96 Bayer v European 

Commission [2000] ECR II-3383, at paragraph 69.  See also the CAT’s judgment in Replica Kit (see note 75 
above), at paragraphs 156 and 637. 

93 Cases T-305/94 etc. Limburgse Vinyl Maatschappij NV and others v European Commission (see note 83 
above), at paragraph 715. 

94 See Commission decisions in Soda-ash/Solvay, CFK OJ [1991] L152/16, at paragraph 11; and PVC [1994] 
OJ L239/14, at paragraph 30. 

95 Case 41/69 ACF Chemiefarma v European Commission [1970] ECR 66, at for example, at paragraphs 110 
to 114. 

96 See OFT Guideline 401 ‘Agreements and concerted practices’ (December 2004) at paragraph 2.7. See also 
the judgment of the ECJ regarding ‘gentlemen’s’ agreements in Case C-42/69 ACF Chemiefarma NV v 
Commission [1970] ECR 661 at paragraphs 106 to 114.  See also the Commission’s decision in Citric Acid 
Cartel [2002] OJ L239/18, 6 September 2002, at paragraph 137. 

97 Case T-7/89 Hercules Chemicals v European Commission (see note 83 above), at paragraph 2. 
98 Argos Limited and Littlewoods Limited v Office of Fair Trading (see note 87 above). 
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that Argos would actually follow Hasbro’s recommended prices.99  The situation 
was described by the CAT as follows: 

‘... Mr Wilson’s evidence in our judgment establishes what he describes as a 
“gentleman’s agreement”.  Argos told Hasbro what its pricing intentions were, namely 
that it was intending to price at RRPs in the next catalogue.  Those pricing intentions 
are highly confidential.  Argos may not have communicated its intentions product by 
product, by going through a list, but there was no doubt that the stated intentions 
applied to Action Man and Core Games.  It is true that there was no certainty, and no 
guarantee that Argos would price at RRPs, and certainly no legally enforceable 
agreement. There may also from time to time have been some exceptions where Argos 
did not price at the price it had previously indicated.  However, it seems to us implicit 
in the arrangements as described, unchallenged, by Mr Wilson, that there was an 
express or implied agreement, albeit verbal and with no guarantee, that Argos would 
sell at Hasbro’s RRPs, at least to a material extent, on Action Man and Core Games in 
the A/W 1999 and S/S 2000 catalogues’.100 

Notwithstanding the absence of any guarantee or that the arrangement was not 
legally binding, the CAT concluded that an agreement existed for the purposes of 
the Chapter I prohibition.101 

64. Finally, an agreement may consist not only of an isolated act, but also of a series of 
acts or a course of conduct.102 

Concerted Practice 

Introduction 

65. The Chapter I prohibition also applies to ‘concerted practices.’ A concerted practice 
does not require an actual agreement (whether express or implied) to have been 
reached.  Rather, as the ECJ held in Dyestuffs:103 

‘Article [81] draws a distinction between the concept of “concerted practices” and 
that of “agreements between undertakings” or of “decisions by associations of 
undertakings”; the object is to bring within the prohibition of that Article a form of 
co-ordination between undertakings which, without having reached the stage where 
an agreement properly so called has been concluded, knowingly substitutes 
practical co-operation between them for the risks of competition’.104 

66. The ECJ expressed this in Anic as follows: 

‘The list in Article [81(1)] of the Treaty is intended to apply to all collusion between 
undertakings, whatever form it takes... The only essential thing is the distinction 

                                                 
99 Ibid., at paragraph 672. 
100 Ibid., at paragraph 687. 
101 Ibid., at paragraph 700. 
102 Case C-49/92P European Commission v Anic Partecipazioni SpA (see note 88 above) at paragraph 81. 
103 Case 48/69 ICI Ltd. v European Commission [1972] ECR 1969. 
104 Ibid at paragraph 64.  This has been followed in: Cases 40/73 etc. Suiker Unie v Commission [1975] ECR 

1663, at paragraph 26; Cases C-89/85 etc. Ahlström Osakeyhtiö v Commission [1993] ECR I-1307 
(‘Woodpulp II’), at paragraph 63; Case C-49/92P Anic v Commission (see note 88 above), at paragraph 115; 
and Case C-199/92 P Hüls [1999] ECR I-4125, at paragraph 158.  See also Replica Kit (see note 75 above), 
at paragraph 151 and Apex Asphalt and Paving Co Limited v OFT (see note 84 above), at paragraph 206 
(iii). 
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between independent conduct, which is allowed, and collusion, which is not, 
regardless of any distinction between types of collusion’.105 

67. In addition to the requirement of concertation between the parties, the concept of a 
‘concerted practice’ has also been held to imply conduct on the market pursuant to 
such collusion, and a relationship of cause and effect between the two.  Thus, in 
Anic the ECJ held: 

‘as is clear from the very terms of Article [81(1)] of the treaty, a concerted practice 
implies, besides undertakings concerting together, conduct on the market pursuant 
to those collusive practices, and a relationship of cause and effect between the 
two’.106 

68. The requirements of concertation and of conduct on the market pursuant to such 
concertation are discussed further below (see paragraphs 69 to 79). 

Concertation 

69. The concept of a concerted practice must be understood in the light of the principle 
that each economic operator must determine independently the policy it intends to 
adopt on the market.107  In particular, as the ECJ held in Suiker Unie: 

‘Although it is correct to say that this requirement of independence does not deprive 
economic operators of the right to adapt themselves intelligently to the existing and 
anticipated conduct of their competitors, it does however strictly preclude any direct or 
indirect contact between such operators, the object or effect whereof is either to 
influence the conduct on the market of an actual or potential competitor or to disclose 
to such a competitor the course of conduct which they themselves have decided to 
adopt or contemplate adopting on the market’.108 

70. In Anic the ECJ, citing in addition to Suiker Unie, a number of further cases109, 
elaborated on this as follows: 

‘According to that case law, although that requirement of independence does not 
deprive economic operators of the right to adapt themselves intelligently to the existing 
and anticipated conduct of their competitors, it does however strictly preclude any 
direct or indirect contact between such operators, the object or effect whereof is to 
influence the conduct on the market of an actual or potential competitor or to disclose 
to such a competitor the course of conduct which they themselves have decided to 
adopt or contemplate adopting on the market, where the object or effect of such 
contact is to create conditions of competition which do not correspond to the normal 

                                                 
105 Case C-49/92P Anic v Commission (see note 88 above), at paragraph 108.  See also Replica Kit (see note 

75 above), at paragraph 153. 
106 Case C-49/92P Anic v Commission (see note 88 above), at paragraph 118.  Followed in Cases C-199/92 P 

etc. Hüls AG v. Commission (see note 104 above), at paragraph 162.  See also Apex Asphalt and Paving Co 
Limited v OFT (see note 84 above), at paragraph 206 (ix). 

107 Cases 40/73 etc. Suiker Unie v Commission (see note 104 above), at paragraph 173; Cases C-199/92 P 
etc. Hüls AG v. Commission (see note 104 above), at paragraph 159.  See also Replica Kit (see note 75 
above), at paragraph 152 and Apex Asphalt and Paving Co Limited v OFT (see note 84 above), at paragraph 
206 (iv). 

108 Cases 40/73 etc. Suiker Unie v Commission (see note 104 above), at paragraph 174.  This was followed in 
Case C-49/92P Anic v Commission (see note 88 above), at paragraph 117, Cases C-199/92 P etc. Hüls AG 
v. Commission (see note 104 above), at paragraph 160.  See also Apex Asphalt and Paving Co Limited v 
OFT (see note 84 above), at paragraph 206 (v). 

109 Case 172/80 Züchner [1981] ECR 2021, paragraphs 13 and 14; Cases C-89/85 etc. Ahlström Osakeyhtiö 
v Commission (see note 104 above), paragraph 63; and Case C-7/95 John Deere v Commission [1998] ECR 
I-3111, paragraph 86. 



Page 21 of 75 

conditions of the market in question, regard being had to the nature of the products or 
services offered, the size and number of the undertakings and the volume of the said 
market...’110 

The requirement that the object or effect of the concertation must be to prevent, 
restrict or distort competition is discussed further below (see paragraphs 80 to 83). 

71. A concerted practice may, in particular, occur where there are reciprocal contacts 
between undertakings which have the object or effect of removing or reducing 
uncertainty as to their future conduct on the market111, including by way of the 
disclosure to a competitor of the course of conduct which an undertaking has itself 
decided to adopt or contemplates adopting on the market112.  Moreover, in 
Cimenteries113 the CFI held that reciprocal contacts are established: 

‘where one competitor discloses its future intentions or conduct on the market to 
another when the latter requests it or, at the very least, accepts it ...’114 

 and that, 

‘It is sufficient that, by its statement of intention, the competitor should have eliminated 
or, at the very least, substantially reduced uncertainty as to the conduct on the market 
to be expected on his part’.115 

72. In order to prove concertation, it is not therefore necessary to show that the 
competitor in question has formally undertaken, in respect of one or several others, 
to adopt a particular course of conduct or that the competitors have expressly 
agreed a particular course of conduct on the market.  It is sufficient that, by its 
statement of intention, the competitor should have eliminated or, at the very least, 
substantially reduced uncertainty as to the conduct on the market to be expected 
on his part.  Applying this principle in Replica Kit the CAT concluded as follows: 

‘Applying the principles in Suiker Unie and Cimenteries... the facts as we find them to 
be disclose direct contact between competitors, taking place in a private home, at 
which retail prices were discussed.  In the course of that contact both JJB and Sports 
Soccer respectively disclosed the course of conduct which they had decided to adopt or 
contemplated adopting in the market, namely to price at £39.99.  By stating their 
respective pricing intentions, both JJB and Sports Soccer in our view substantially 
reduced uncertainty as to their future conduct in the market’.116 

73. Moreover, the requirement of concertation may be satisfied by the unilateral 
disclosure of information by one party to another (where that information is ‘at the 
very least’ accepted by the recipient). Thus, in Tate and Lyle v Commission the CFI 
held that: 

                                                 
110 Case C-49/92P Anic v Commission (see note 88 above), at paragraph 117. 
111 Cases 40/73 etc. Suiker Unie and others v European Commission (see note 104 above), at paragraph 175.  

See also, Apex Asphalt and Paving Co Limited v OFT (see note 84 above), at paragraph 206 (vi). 
112 Cases 40/73 etc. Suiker Unie and others v European Commission (see note 104 above), at paragraph 174 

and Case C-49/92P Anic v Commission (see note 88 above), at paragraph 117, both quoted in paragraphs 
80 and 81 above. 

113 Cases T-25/95 etc Cimenteries CBR SA and others v European Commission [2000] ECR II-491. 
114 Ibid., at paragraph 1849.  See also Apex Asphalt and Paving Co Limited v OFT (see note 84 above), at 

paragraph 206 (vii). 
115 Ibid., at paragraph 1852.  See also Apex Asphalt and Paving Co Limited v OFT (see note 84 above), at 

paragraph 206 (viii). 
116 Replica Kit (see note 75 above), at paragraph 872. 
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‘Moreover, the fact that only one of the participants at the meetings in question 
reveals its intentions is not sufficient to exclude the possibility of an agreement or 
concerted practice’.117 

Referring to the passage in Tate and Lyle which immediately follows the above 
quotation, the CAT in Replica Kit118 concluded that: 

‘even if the evidence had established only that JJB had unilaterally revealed its 
future pricing intentions to Allsports and Sports Soccer a concerted practice falling 
within the Chapter I prohibition would thereby have been established. The fact of 
having attended a private meeting at which prices were discussed and pricing 
intentions disclosed, even unilaterally, is in itself a breach of the Chapter I 
prohibition, which strictly precludes any direct or indirect contact between 
competitors having, as its object or effect, either to influence future conduct in the 
market or to disclose future intentions’.119 

74. Similarly, the mere receipt of information concerning competitors may be sufficient 
to give rise to concertation.  Thus, in Tate and Lyle v the Commission, the CFI 
stated, in response to Napier Brown’s argument that it was attending the meeting 
in its capacity as a customer and not as a competitor, that: 

’66. ... even if its competitors had been informed [that Napier Brown was 
participating in those meetings in a spirit that was different from theirs], the mere 
fact that it received at those meetings information concerning competitors, which 
an independent operator preserves as business secrets, is sufficient to demonstrate 
that it had an anti-competitive intention. 

’67. By participating at one of those meetings, each participant knew that during 
the following meetings its most important competitor... would reveal its future price 
intentions.  Independently of any other reason for participating in those meetings, 
there was always one at least which was to eliminate in advance the uncertainty 
concerning the future conduct of competitors’.120 

Resulting conduct on the market 

75. As noted above, the concept of a concerted practice implies, besides undertakings 
concerting with each other, subsequent conduct on the market and a relationship of 
cause and effect between the two.121 

76. The concept does not necessarily imply that the concertation should produce the 
concrete effect of restricting, preventing or distorting competition, however.  Thus, 
the ECJ held in Anic that: 

‘although the concept of a concerted practice presupposes conduct of the 
participating undertakings on the market, it does not necessarily imply that that 

                                                 
117 Cases T-202/98, T-204/98 and T-207/98 Tate & Lyle plc v Commission [2001] ECR II 2035. 
118 Replica Kit (see note 75 above). 
119 Replica Kit (see note 75 above), at paragraph 873. 
120 Cases T-202/98, T-204/98 and T-207/98 Tate & Lyle plc v Commission (see note 117 above), at 

paragraph 54. 
121 Case C-49/92P Anic v Commission (see note 88 above), at paragraph 118 and Cases C-199/92P etc. Hüls 

AG v European Commission (see note 104 above), at paragraph 162.  See also Apex Asphalt and Paving Co. 
Limited v Office of Fair Trading (see note 84 above), at paragraph 206 (ix). 
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conduct should produce the concrete effect of restricting, preventing or distorting 
competition’.122 

77. In particular, it will not be necessary to prove such a concrete anti-competitive 
effect where the concerted practice has an anti-competitive object (as to which, 
see further below).  As the ECJ held in Anic: 

‘it follows from the actual text of Article [81(1)] that, as in the case of agreements 
between undertakings and decisions by associations of undertakings, concerted 
practices are prohibited, regardless of their effect, when they have an anti-
competitive object’.123 

78. Furthermore, where an undertaking participating in concerting arrangements 
remains active on the market, there is a presumption that it will take account of the 
information exchanged with its competitors.  In Anic the ECJ held: 

‘subject to proof to the contrary, which it is for the economic operators concerned 
to adduce, there must be a presumption that the undertakings participating in 
concerting arrangements and remaining active on the market take account of the 
information exchanged with their competitors when determining their conduct on 
the market, particularly when they concert together on a regular basis over a long 
period, as was the case here’.124 

79. This approach has been followed by the CAT, for example, in Replica Kit where it 
held as follows: 

‘Even where participation in a meeting is limited to the mere receipt of information 
about the future conduct of a competitor, the law presumes that the recipient of 
the information cannot fail to take that information into account when determining 
its own future policy on the market’.125 

F. Relevant law relating to object or effect - prevention, restriction or distortion of 
competition 

No need to prove anti-competitive effect where anti-competitive object established 

80. Section 2(1) of the Act is expressed to prohibit, ‘agreements between 
undertakings… or concerted practices which… have as their object or effect the 
prevention, restriction or distortion of competition within the United Kingdom’.  
Given the express wording of that section, the OFT is not, as a matter of law, 
obliged to establish that an agreement or concerted practice has an anti-

                                                 
122 Case C-49/92P Anic v Commission (see note 88 above), at paragraph 124.  See also Apex Asphalt and 

Paving Co. Limited v Office of Fair Trading (see note 84 above), at paragraph 206 (xi). 
123 Case C-49/92P Anic v Commission (see note 88 above), at paragraph 123.  See also Apex Asphalt and 

Paving Co. Limited v Office of Fair Trading (see note 84 above), at paragraph 206 (xii). 
124 Case C-49/92P Anic v Commission (see note 88 above), at paragraph 121, Cases C-199/92P etc. Hüls AG 

v European Commission (see note 104 above), at paragraph 162 and Cases T-25/95 etc Cimenteries CBR 
SA and others v European Commission (see note 113 above), at paragraphs 1865 and 1910.  See also Apex 
Asphalt and Paving Co. Limited v Office of Fair Trading (see note 88 above), at paragraph 206 (x). 

125 Replica Kit (see note 75 above), at paragraph 873, citing Cases T-202/98, 204/98 and 207/98 Tate and 
Lyle [2001] ECR II-2035, at paragraphs 56 to 58 and Case T-1/89 Rhône –Poulenc [1991] ECR II-867, at 
paragraphs 122 to 123. 
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competitive effect where it is found to have as its object the prevention, restriction 
or distortion of competition.126 

The law on anti-competitive object 

81. The ‘object’ of an agreement and/or concerted practice is not assessed by 
reference to the parties’ subjective intentions when they enter into it, but rather is 
determined by an objective analysis of its aims.127  As the ECJ held in the CRAM128 
case: 

‘In order to determine whether an agreement has as its object the restriction of 
competition, it is not necessary... to verify that the parties had a common intent at 
the time when the agreement was concluded.  It is rather a question of examining 
the aims pursued by the agreement as such, in the light of the economic context in 
which the agreement is to be applied’.129 

82. In cases where the agreement or concerted practice contains ‘obvious restrictions 
of competition’ it will be treated as having an anti-competitive object and no 
account needs to be taken of the actual conditions in which the agreement or 
concerted practice functions, or the actual structure of the market.130  

83. In other words, where the obvious consequence of an agreement or concerted 
practice is to prevent, restrict or distort competition, that will be its object for the 
purpose of the Chapter I prohibition.  This will be the case even if the agreement or 
concerted practice also had other objectives.131 

The law on price fixing and market sharing 

84. Section 2(2) of the Act states that the Chapter I prohibition applies, in particular, to 
agreements or concerted practices which ‘directly or indirectly fix purchase or 
selling prices or... share markets or sources of supply’. Accordingly, any provision 
in an agreement or concerted practice amongst competitors which, directly or 
indirectly, in isolation or in combination with other factors under the control of the 
parties, fixes the prices at which goods or services are sold, or shares markets or 
sources of supply, will amount to an infringement of the Chapter I prohibition.132  

                                                 
126 The ECJ has acknowledged this principle on many occasions in relation to the interpretation of Article 

81(1).  In Consten & Grundig v Commission [1966] ECR 299, at page 342 it held that, ‘there is no need to 
take account of the concrete effects of an agreement once it has as its object the prevention, restriction or 
distortion of competition.’  As set out above, the ECJ has held that this is equally the case where the 
conduct in question is a concerted practice (Case C-49/92P Anic v Commission (see note 88 above), at 
paragraph 123). 

127 Cases T-374/94 etc. European Night Services v Commission [1998] ECR II-3141, at paragraph 136.  See 
also Case T-148/89 Tréfilunion v Commission [1995] ECR II-1063, at paragraph 109 and Case T-14/89 
Montedipe SpA v Commission [1992] ECR II-1155, at paragraph 265. 

128 Cases 29/83 and 30/83 Compagnie Royale Asturienne des Mines SA and Rheinzinc GmbH v Commission 
[1984] ECR 1679. 

129 Ibid., at paragraph 26. 
130 Cases T-374/94 etc. European Night Services v Commission [1998] ECR II-3141, at paragraph 136.  See 

also Case T-148/89 Tréfilunion v Commission [1995] ECR II-1063, at paragraph 109 and Case T-14/89 
Montedipe SpA v Commission [1992] ECR II-1155, at paragraph 265.   

131 IAZ v Commission (see note 130 above), at paragraphs 22 to 25. 
132 See also section on Appreciability, at paragraphs 158 to 162 below. 
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85. Furthermore, price fixing in any form (whether horizontal or vertical)133 and market 
sharing134 are amongst the category of agreements or concerted practices held by 
the European Court to have as their object the prevention, restriction or distortion 
of competition.  

86. The OFT also notes that the case law in relation to agreements and concerted 
practices cited at paragraphs 53 to 79 above includes a significant number of cases 
involving price fixing and/or market sharing which was underpinned by the sharing 
of information, including pricing information, amongst competitors.  

G. The relevant market 

General 

87. The OFT is only obliged to define the market where it is impossible, without such a 
definition, to determine whether the agreement and/or concerted practice is liable 
to affect trade in the UK and has as its object or effect the prevention, restriction 
or distortion of competition.135 No such obligation arises in this case because it 
involves an agreement and/or concerted practice that had as its object the 
prevention, restriction or distortion of competition by way of price fixing and 
market sharing (facilitated by the exchange of confidential information). 
Nevertheless, the OFT does define the market for the purposes of assessing the 
appropriate level of penalties.136  

88. The OFT notes in this context the CAT's comments in its recent penalty judgment 
in the Argos Limited & Littlewoods Limited v Office of Fair Trading,137 case in 
which it was held that: 

‘in Chapter I cases involving price fixing it would be inappropriate for the OFT to be 
required to establish the relevant market with the same rigour as would be expected in 
a case involving the Chapter II prohibition. In a case such as the present, definition of 
the relevant product market is not intrinsic to the determination of liability, as it is in a 
Chapter II case. In our judgment, it would be disproportionate to require the OFT to 
devote resources to a detailed market analysis, where the only issue is the penalty... 

…In our view, it is sufficient for the OFT to show that it had a reasonable basis for 
identifying a certain product market for the purposes of Step 1 of its calculation.’  

89. In order to define the market, one must first consider the competitive pressures 
faced by companies active in that market. A market definition is established by 
analysing the closest substitutes to the product that is the focus of the 
investigation. These products are usually the most immediate competitive 

                                                 
133 See for example: Case 123/83 BNIC v Clair [1985] ECR 391, at paragraph 22; Case 27/87 Erauw-Jacquery 

v La Hesbignonne [1988] ECR 1919, at paragraph 15; see also Case T-14/89 Montedipe SpA v Commission 
(see note 127 above), at paragraphs 246 and 265; and Case T-148/89 Tréfilunion v Commission (see note 
127 above), at paragraphs 101 and 109). See also OFT Guideline ’Agreements and concerted practices’ 
(December 2004) at paragraphs 3.4 to 3.8.  

134 See for example: Case 41/69 ACF Chemiefarma v Commission [1970] ECR 661, at paragraph 128; and 
Cases 96/82, etc. Cases 96/82 etc. IAZ v Commission [1983] ECR 3369, at paragraphs 19 to 29. See also 
OFT Guideline ’Agreements and concerted practices’ (December 2004) at paragraph 3.10. 

135 T-62/ 98 Volkswagen AG v Commission [2000] ECR II-2707, paragraph 230. 
136 See The OFT's guidance as to the appropriate amount of a penalty, OFT 423 (December 2004) at 

paragraphs 2.1 and 2.7. 
137 Argos Limited & Littlewoods Limited v Office of Fair Trading, [2005] CAT 13, paragraphs 178 and 179. 
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constraints on the behaviour of the undertaking controlling the product in 
question.138 

90. In defining the market, the OFT has relied on the responses to questions sent to 
Bemrose and Achilles and to a customer in formulating its opinion with regard to 
the relevant market.139 

91. For the reasons set out below, the OFT considers that the relevant product market 
in this investigation is that for the supply of all types of stock check pads (plain 
pads, carbon pads and carbonless pads). The OFT considers that the relevant 
geographical market is the UK. 

The relevant product market 

92. Check pads are used by staff in restaurants, cafes and similar establishments to 
record customer orders. They are small pads of numbered paper, with tear-off 
sheets to assist the waiter in recording the order and remembering essential 
information about the order. They may also be used in a number of other trades, 
including hairdressers’ salons and take-away food outlets etc. The simplest stock 
check pads are made of low quality paper which is numbered; more sophisticated 
stock check pads are made up of duplicate (or triplicate) sheets with a sheet (or 
two) of loose carbon paper included with the pad; the most sophisticated stock 
check pads are made of carbonless sheets of paper (duplicate or triplicate) 
obviating the need for loose carbon paper.   

93. Typically, manufacturers of stock check pads supply wholesalers who in turn 
supply smaller wholesalers or end-customers. On the demand side, customers will 
purchase the check pad that best suits the needs of their establishment. This 
means that, for example, take-away outlets are likely to purchase plain paper pads 
and more sophisticated establishments are likely to purchase duplicate carbon or 
carbonless check pads.  

94. Some restaurants may consider using ’bespoke’ pads140 as an alternative to stock 
check pads.  While these products are substitutable in theory, customers may not 
consider them a substitute in practice because bespoke check pads are significantly 
more expensive than stock check pads. Achilles has stated that the cost of a 
bespoke pad is typically 40 per cent more than an equivalent stock check pad.141 It 
is also significantly easier and quicker to obtain stock check pads than bespoke 
pads because by their very nature bespoke check pads have a lead in time in being 
produced. Differences in the price and the characteristics of stock and bespoke 
check pads mean that customers are unlikely to perceive the different types of 
check pads as substitutable.  

95. The OFT understands that the manufacturing process employed for making 
different types of stock check pads is very similar (although carbonless pads require 
carbonless paper) so that on the supply side the various types of stock check pads 
are substitutable. Further, the OFT notes that the evidence available to it suggests 
that suppliers tend to specialise in the production of either stock check pads (such 
as Bemrose and Achilles) or bespoke check pads (such as Abbots). Supply side 

                                                 
138 OFT Guideline 403 ‘Market Definition’ (December 2004). 
139 Responses from Achilles, Bemrose and Innerglass Limited. 
140 See paragraph 23 above.  
141 Letter from a solicitor representing Achilles to the OFT dated 26 January 2005. 



Page 27 of 75 

substitution would therefore not appear to be as ready an option as, for example, 
switching from the production of one type of stock check pad to another. There 
may be a small number of customers who consider that stock and bespoke check 
pads are complementary to each other (e.g. hotels where bespoke check pads 
might be used in their restaurants whilst stock check pads are used in their bars 
and laundries). Overall, the OFT believes that it is therefore unlikely that bespoke 
check pads provide an effective competitive constraint on stock check pads and 
the OFT concludes that for the purposes of assessing the appropriate amount of 
the penalty in this case it will treat these two as being in separate product markets. 
The OFT therefore concludes that the relevant product market in this case is the 
market for the supply of stock check pads.  

The relevant geographic market 

96. The Parties all supply customers with stock check pads throughout the UK. The 
OFT understands that Bemrose also has some limited supplies of stock check to 
territories outside the UK (such as Southern Ireland). Imports of stock check pads 
into the UK are limited.142  

97. The OFT considers that based on the evidence available to it a customer in one part 
of the UK could source supply from another area in the UK.143 There appear to be 
no specific national or regional characteristics that point to the relevant geographic 
market being either wider or narrower than the UK. The OFT considers that the 
market is therefore at least UK wide and, for the purposes of assessing the 
appropriate amount of the penalty in this case, the OFT is proceeding on the basis 
that the relevant geographic market for the supply of stock check pads is the UK.  

The relevant market – conclusion 

98. It is not necessary to arrive at a precise market definition in order to demonstrate 
an infringement of the Chapter I prohibition in this case (see paragraph 87 above). 
However, the assessment of the appropriate amount of the penalty depends partly 
on the definition of the relevant market.  

99. The OFT has taken a narrow view of the market which, other things being equal, 
results in penalties which are lower than if a broader definition had been adopted. 
Therefore, for the purpose of this Decision and in particular for the purpose of 
assessing the level of penalties, and for the reasons set out above, the OFT 
considers that the relevant market in this case is for the supply of stock check pads 
in the UK.  

H. The evidence relating to the agreement and/or concerted practice and the OFT’s 
analysis of the evidence 

100. Paragraphs 40 to 99 above set out the economic and legal framework against 
which the OFT has considered the evidence in this case. This section sets out, in 
chronological order, the facts and evidence that relate to the key activities that 
constituted the single overall infringement, as follows: 

                                                 
142 See the answer to question 11 in Achilles’ letter to the OFT dated 30 November 2004. 
143 Bemrose supplies customers in England, Scotland, Wales, Southern Ireland and the Channel Islands. 

Achilles supplies to the whole of the UK only. See the answer to question 12 in Achilles’ letter to the OFT 
dated 30 November 2004.  
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(i) an outline of facts and evidence; 
(ii) the OFT’s analysis of evidence as set out in the Statement of Objections; 
(iii) the Parties’ representations on the Statement of Objections; and 
(iv) the OFT’s conclusions on the infringement (including responses to the 

Parties’ representations). 

Facts and Evidence 

101. The OFT contends that through a series of meetings and other ongoing contacts 
from the start date of the infringement in May 2000144 until December 2003 the 
Bemrose and Achilles check pads businesses engaged in an overall agreement 
and/or concerted practice designed to fix prices and share the market for the supply 
of stock check pads in the UK. 

102. In particular, from May 2000 until December 2003 the Bemrose and Achilles check 
pads businesses: 

• agreed not to target each other’s existing customers; this was evidenced by, 
inter alia, the exchange of customer and price lists; and 

• agreed to impose coordinated price increases for stock check pads. 

As a result, three specific price rises were imposed on the market. These were 
implemented in October 2000, April 2001 and May 2002.  

 
103. The OFT notes in this context that the Chapter I prohibition applies not only to any 

particular agreement and/or concerted practice establishing a common plan but also 
to the whole continuing process of collusion in which the Parties are involved. Such 
collusion can manifest itself through a whole series of measures and initiatives 
including express agreements, meetings, ongoing contact and other conduct or 
practices where they are aimed at influencing the conduct of others on the 
market.145 

104. The infringement involving the Bemrose and Achilles check pads businesses 
described in detail at paragraphs 106 to 220 below, involved co-operation and co-
ordination between the Bemrose and Achilles check pads businesses the object of 
which was, by way of price fixing and market sharing (facilitated by the exchange 
of confidential information), to prevent, restrict or distort competition in the market. 
The conduct manifested itself in an unlawful agreement and/or concerted practice 
between the Bemrose and Achilles check pads businesses.  

105. Nothing in the present case turns upon the precise form taken by each of the 
collusive elements comprising the overall agreement and/or concerted practice. The 
collusive measures adopted by the Bemrose and Achilles check pads businesses 
could individually constitute distinct infringements of the Chapter I prohibition. 
However, in this case, the OFT has taken the view that the collusive measures 
adopted by the Bemrose and Achilles check pads businesses can be regarded as 
together forming one overall infringement and constituting a single agreement 
and/or concerted practice. This view has been taken in this case because both 

                                                 
144 See paragraph 146 and 147 below regarding the start date of the infringement. 
145 Joined Cases 40/73 et seq Suiker Unie v European Commission at paragraph 173; Case 86/82 Hasselblad v 

European Commission [1984] ECR 883 at paragraphs 24-28; Joined Cases 100-103/80 Musique Diffusion 
francaise v European Commission [1983] ECR 1825 at paragraph 84; Ford Agricultural OJ No L20 
28.1.1993 p.1 at paragraphs 11-17; Gosme/Martell-DMP OJ No L185 11.07.1991, p.23 at paragraphs 31 
to 32. 
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activities were part of a series of efforts in pursuit of a single economic aim, 
namely to end what Bemrose had referred to as ‘the price war’146 between the 
Bemrose and Achilles check pads businesses, by distorting the normal competition 
for customers and the normal competitive movement of prices in the market for the 
supply of stock check pads in the UK.147 

Events leading up to the agreement and/or concerted practice  

106. The background to the agreement and/or concerted practice appears to be a period 
of intense competition which began in 1994 when Paul Hind148 left Bemrose to set 
up PAD Printers Limited and lasted through to May 2000. Bemrose and Achilles 
have referred to this period as a ‘price war’.  

107. The leniency application from Bemrose states: 

‘it seems that the bitter feelings between the companies erupted into a series of legal 
wrangles and a price war, with prices spiralling downwards as a result of discounting 
and special offers’.149 

 
108. PAD Printers Limited was sold to Kevan Winward in 1996. The ‘price war’ 

continued after that date. Achilles’ leniency submission refers to its entry into the 
market and states that: 

‘Shortly afterwards, in May 1996 Achilles and Booths150 embarked upon a vicious price 
war that raged for the next 4 years.  For example, in June 1998, Achilles reduced its 
prices for carbonless PAD 20’s from £23-£26 to £18151 and for PAD 35’s from £32-
£36 to £26152 in order to secure custom from Abbots at Kings Langley, a loyal Booths 
customer’.153 

 
109. In early 2000 following a restructuring of Bemrose in anticipation of a management 

buyout, a new sales director was appointed with responsibility for check pads, 
initially this was Robert Hoon who was subsequently replaced by Derek Skelton.154 
In an interview with the OFT, Andrew Lindsey of Bemrose stated that he: 

‘…encouraged Derek [Skelton] to look at whether there was a way that we could take 
the heat and antagonism out of the market. So that is something that I did say to him, 
I asked him to look at ways at which we could get to a point where the company could 
return to reasonable margins and in the past that had been a process of if price 
applications had been made in the market on the back of raw material price increases 
everybody followed suit.’155 

                                                 
146 Bemrose leniency submission, at page 2. 
147 The CFI has held that a series of connected agreements that pursue a common objective may be read 

together as one agreement (Case T-25/95 etc Cimenteries CBR v Commission [2000] ECR II-491, 
paragraphs 4019 to 4058). 

148 Paul Hind was a sales manager at Henry Booth (Bemrose Corporation) before leaving in 1994. 
149 Bemrose’s leniency submission, at page 2, paragraph 1. 
150 Achilles refers to Bemrose as Booths. This is a reference to their trading name of Henry Booth. Similarly, 

Bemrose refers to Achilles by referring to their old trading name of PAD. 
151 These 1998 prices refer to boxes of 100 check pads and the reductions range between 19 and 22 per 

cent. 
152 These 1998 prices refer to boxes of 100 check pads and the reductions range between 16 and 19 per 

cent. 
153 Achilles’ leniency submission, at page 13, paragraph 40. 
154 It is not known exactly when Derek Skelton assumed responsibility for the check pads part of the business 

but it is assumed to be late 1999 or early 2000. 
155 Transcript of interview of Andrew Lindsey by OFT, 12 May 2004, at page 7, paragraph 1. 
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110. In late 2003, a due diligence exercise was instigated by external counsel as part of 

the process for the sale of Bemrose’s businesses to Appleton. This exercise led to 
disclosure to Bemrose’s Board of Directors of the anti-competitive arrangements in 
which the Bemrose check pads business had been involved. As part of this process, 
Andrew Booth156 wrote a letter dated 14 November 2003 to Andrew Lindsey in 
which he stated: 

‘[...][C]’ 

As a result of this letter, Bemrose carried out an internal investigation which led to 
its leniency application being made on 17 December 2003. 

 
111. The following paragraphs detail the early contacts between the parties.  
 
112. According to Achilles’ leniency application: 

 
‘On Thursday 20 April 2000, Mr Winward received a telephone call from Mr Derek 
Skelton, the Sales Director from Booths… 
 
Mr Skelton explained that Booths were having problems… and he suggested that 
Achilles and Booths meet to discuss the pads business in general.  He mentioned that 
he and a colleague, Mr Robert Hoone [sic] Sales Director of Speciality Products, would 
be willing to come over to Oldham to meet Mr Winward… 
 
At some point during the conversation, Mr Skelton gave Mr Winward details of the 
prices Booths had charged [...][C]. This was a recent example of the price war where 
Booths had tried to take a customer away from Achilles… 
 
Mr Skelton asked whether it was possible that Achilles and Booths could come to some 
kind of arrangement to “stop beating the hell out of one another”. He suggested that 
Booths could place large orders for carbonless pads with Achilles. 
 
Mr Winward estimates that this conversation took no longer than 5 minutes and a 
meeting was pencilled in for 10 May at 12pm.’157 

 
113. An entry in Mr Winward’s day book states: 

 
‘THURS 20/4/00 
HENRY BOOTH     MOB [...][C] 
ROBERT HOONE [SIC]  SALES DIRECTOR SPECIALITY PRODUCTS 
DEREK SKELTON  SALES DIRECTOR  TICKETS 
MARK SNEDDON   LEFT XMAS 
MIKE SHANDLEY   MOVED OVER TO ANOTHER DEPT 

      COMING 10 MAY ABOUT 12-0 TO BE CONFIRMED 
[...][C] FAX TO R/H. 
 
[...][C] 
BOOTHS PRICES TO GROUP 
12  8.50 7/48  15 C 19.00 16/72 
15  10.50 9/24  30 C 28.00 24/64 
30  18.00 15/84  200 C 34.00 29/92 
TP200 28.00 24/64   

                                                 
156 Andrew Booth’s job title is that of Development Director at Bemrose. He is not a board member but is a 

member of the senior management team at Bemrose’s Hull plant.  
157 Achilles leniency submission, at paragraphs 49 to 55. 
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84  14.50 12/76 
40  21.50 18/92 
CV3 28.50 25/08 
23  10.00 8/80 
190 18.00 15/84 
BASED ON 12% RETRO DISCOUNT’  

 
114. The OFT notes that there are differing recollections of who at Bemrose made the 

initial telephone call to Achilles.  
 
115. During an interview with the OFT Robert Hoon of Bemrose, referring to the initial 

telephone conversation, stated: 
 

‘I gave Kevan a ring as I remember, I can’t remember when, explained to him that I was 
new to the position of looking after check pads… and asked whether I could go and see 
him.’158 

 
116. However, this contrasts with Derek Skelton of Bemrose’s statement in interview 

with the OFT that: 
 

 ‘I made the phone call’.159 
 
117. When asked about the purpose of the call Derek Skelton went on to state: 
 

 ‘I was trying to find out what was going on. I mean, what was actually happening in 
the market place. I mean, the market place for check pads is very small, really, there’s 
only two companies that operate in this field and maybe a third one that does a little bit 
of specialist business… my initial reason was that, it’s always better to know your 
competition. I didn’t know who he was, where they were, who they were about.’160 

 
118. During an interview with the OFT Mr Winward of Achilles stated: 
 

 ‘It was Derek Skelton that rang me and just asked would it, in view of what had been 
happening over the preceding years, would we prefer to sit and have a meeting.  Which 
I said we’ll have a meeting with you but not at our offices and hence that’s why we 
actually went over to the pub to have a meeting.’161 

 
119. Further to his comments referred to in paragraph 109 above, during his interview 

Andrew Lindsey of Bemrose also stated: 
 

 ‘In fact Derek had told me he had set up a meeting with Kevan, that he was going to 
see him and after all I’d asked him to look and see if there was anything that we could 
do to stop the antagonism, so this was entirely consistent with what I expected Derek 
would do. He was going to meet this guy, talk to him, find out whether we needed to 
be at each other’s throats in the way that we were. I mean you can compete with 
people and still have a regard or respect for them. This had got to an extreme. So I 
wasn’t at all surprised that Derek was meeting with Kevan and in fact that was 
something that I had encouraged.’162 

                                                 
158 Transcript of interview of Robert Hoon by OFT, dated 12 May 2004, at page 3, paragraph 3. 
159 Transcript of interview of Derek Skelton by OFT, dated 11 August 2004 at page 4, paragraph 3. The OFT 

notes that Mr Skelton, in his interview, gives an account of the chain of events that led to the arrangements 
and to their implementation. However, the OFT is of the opinion that his recollection of events was not 
sufficiently detailed and satisfactory to rely on his evidence beyond the basic facts relied on in this Decision.  

160 Transcript of interview of Derek Skelton by OFT, dated 11 August 2004, at page 4, paragraph 5. 
161 Transcript of interview of Kevan Winward by OFT, dated 28 May 2004, at page 2, paragraph 5. 
162 Transcript of interview of Andrew Lindsey by OFT, dated 12 May 2004, at page 8, paragraph 6. 
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120. An excerpt from the 10 May entry in Robert Hoon’s diary for 2000 states: 

 ‘Kevin [sic]  
 Winward 
 Grovner [sic] 
 (12.00) 
 [...][C]’. 

 
OFT’s analysis of the evidence as set out in the Statement of Objections 

121. The evidence set out in paragraphs 106 to 120 above demonstrates that following 
intense price competition between the Bemrose and Achilles check pads 
businesses, the Bemrose check pads business approached the Achilles check pads 
business with a view to reaching an arrangement in order to end what Bemrose and 
Achilles have referred to as the ‘price war’ between the Bemrose and Achilles 
check pads businesses.  

 
122. The evidence set out in paragraphs 112 to 118 above demonstrates that an 

employee of the Bemrose check pads business, in all likelihood Derek Skelton, 
made the initial contact between the two undertakings. The Bemrose employee 
telephoned Kevan Winward on 20 April 2000 to arrange a meeting to discuss ways 
in which the two companies could ‘stop beating the hell out of each other’.163 A 
meeting was arranged for 10 May 2000. 

 
123. The evidence set out in paragraphs 112 and 113 shows that during the phone call 

on 20 April 2000 the Bemrose check pads business provided the Achilles check 
pads business with confidential details of its internally agreed prices for a particular 
customer, which the Achilles check pads business accepted. As stated at 
paragraphs 65 to 79 above, a concerted practice is established where there are 
reciprocal contacts between parties such that one party discloses its future 
intentions on the market to another party and that other party accepts it. Thus, the 
OFT considers that the Bemrose check pads business’ provision of customer pricing 
details to the Achilles check pads business, and the Achilles check pads business’ 
acceptance of those details, constitutes an exchange of confidential information 
that forms one of the series of anti-competitive arrangements over time that the 
OFT considers constitute, together, a single overall agreement and/or concerted 
practice. Moreover, as this was the first in time of the series of arrangements that 
the OFT considers constitute, together, a single overall agreement and/or concerted 
practice, the OFT considers that the single overall agreement and/or concerted 
practice began on 20 April 2000164 when the Bemrose check pads business 
provided confidential price details to the Achilles check pads business. 

 
The 10 May 2000 meeting at the Shepherd’s Boy public house, Oldham 

124. The Bemrose check pads business was represented at the meeting by Derek 
Skelton and Robert Hoon.165 The Achilles check pads business was represented by 
Kevan Winward and Deborah Ann Hernon. No one else is believed to have been 
present. 

                                                 
163 Achilles’ leniency submission, at paragraph 54. 
164 The OFT has changed its preliminary conclusion on the start date of the infringement: see paragraphs 146 

and 147 below.   
165 As confirmed by respective interviews of Derek Skelton and Robert Hoon. 
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125. Excerpts from paragraphs 57 to 60 of Achilles’ leniency submission state that: 
 

 ‘Mr Skelton did most of the talking at the meeting. Mr Hoone [sic] came to the meeting 
but did not participate actively. Mr Winward and Mrs Hernon listened. Mr Skelton 
explained that Booths were losing money…  

 
 Mr Skelton suggested that Achilles and Booths should find “some common ground” and 

so as to “stop beating the hell out of one another” or words to that effect.  Mr Skelton 
suggested that they come to some agreement about customers and produce a price list 
that they could both work to.  He asked Mr Winward to tell them Achilles’ cost price 
and they would then agree an acceptable price level for the market, to be implemented 
via a price increase later in the year. Mr Winward and Mrs Hernon told Mr Skelton that 
they would need to discuss the matter between themselves and come back.’ 

 
126. During interview Kevan Winward stated: 

 ‘I think his [Derek Skelton’s] words were to the effect that ’can we work together. Is it 
possible that we can work together to stop this situation…’166 

 
127. Following the meeting, it is noted in paragraph 61 of Achilles’ leniency submission 

that: 

 ‘…Mrs Hernon and Ms. Gallagher were reluctant to disclose their customer list to 
Booths when they had spent so much time and effort in building it up. From their 
perspective, the price increases were not the key issue - the “carrot” was Booth’s 
proposal to buy carbonless pads from Achilles. The high level of Booths’ orders would 
make it Achilles’ largest customer and Booths offered 30 day payment terms.’ 

 
128. In his interview with the OFT on 28 May 2004 Kevan Winward explained how the 

Achilles check pads business arrived at an agreement with the Bemrose check pads 
business: 

 
‘NW167 You make reference to this, them buying a lot of stock off you as being a 

carrot.  How was it framed at the meeting, how did Derek [Skelton] offer 
this, was the purchase of the stock from yourselves dependent upon you 
entering into some sort of arrangement? 

 
KW …he actually said to me that because they’d had the management takeover, 

the company that were producing carbonless pads for them belonged to the 
group and that they were closing it.  So they needed an alternative supply 
situation anyway… 

 
NW But there was no direct link between them buying from you and you 

entering into the arrangements with them in relation to price and customer 
lists? 

 

KW It was all tied in together.  It was all part and parcel of an overall strategy as 
you might say. 

 

                                                 
166Transcript of interview of Kevan Winward by OFT, dated 28 May 2004, at page 3, paragraph 10. 
167 ‘NW’ is a reference to the Investigation Officer at the OFT. 
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NW …did you have the impression that they would have entered into the 
arrangement to buy from you if you hadn’t been willing to enter into the 
pricing and customer list arrangements? 

 

KW  No I don’t think so because it would have been no advantage to. 
 
NW Ok. Did Derek state explicitly to that effect or was it just the impression 

given at the meeting? 
 
KW I think it was purely commonsense [sic] that at the end of the day they are 

not going to have a competitor supply them if they could have gone out and 
bought elsewhere I am quite sure that my pads were probably cheaper than 
theirs but it doesn’t mean to say that they couldn’t have found somebody 
else that would have produced pads and the same prices that we wanted.  
But it was obvious to me that that was the carrot and there would have 
certainly been no advantage for them to have bought off us if we didn’t 
have an agreement on the other pads or in the market in general.’ 168 

 
129. Derek Skelton of Bemrose also made a statement on this point. When asked in his 

interview of 11 August 2004 about the possibility of a connection between the 
Bemrose check pads business’ purchase of certain check pads from the Achilles 
check pads business and the price fixing and market sharing agreement and/or 
concerted practice between the Bemrose and Achilles check pads businesses, his 
reply was: 

‘DS ...there was an opportunity to see if we could buy cheaper pads... 

 I think sort of, I initially talked to him sort of about, sort of, you 
know, what prices could he give us for these pads that we didn’t 
want to manufacture, or we weren’t manufacturing.  The main 
thing was probably around the NCR pads that we never 
manufactured, which was still quite a reasonable seller, but every 
time we sold anything it was a loss.  He obviously would 
manufacture them very cheaply in the sort of premises that he’s got 
and manufacturing the same pads as us.  As well I think there was 
a couple of pads that he would buy from us in small quantities.  I 
think there was a little bit of reciprocal, but the main reason for this 
is, we was buying too expensive.  We didn’t want to manufacture 
them in house because on some of them we couldn’t and other 
ones that it was just impractical.  And I think there was a couple 
that he sold, very very few, but was having to manufacture these 
very very few.  So he might have bought a little bit off us, but I’m 
sure that we would have bought a lot more off him, because the 
NCR market’s a reasonable size, so, and that was a regular,  one 
palette of – I don’t know, but a regular amount per month would 
come in, just to sort of cover it.  It wasn’t exactly fantastic but it 
was still a reasonable business and he did them much cheaper than 
the supplier that was doing them originally.   

NW  So there was a supply arrangement set up with Achilles where they 
would supply you some product? 

DS Yes.’ 

                                                 
168 Transcript of interview of Kevan Winward by OFT, dated 28 May 2004, at pages 3 and 4. 
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130. Derek Skelton went on to say in relation to the supply agreement between Bemrose 
and Achilles: 

‘DS I wouldn’t say no, no I mean this was err. 

NW That was entirely commercial 

DS Yeah, well, they were cheaper, they were cheaper, much closer...  

[...][C] [sic] else that he could make a cheaper product. So, you 
know, it was just a total commercial decision to buy cheaper... It 
was a reasonable product for a very good price, but I don’t think 
that was totally sort of away from that. It was a good bit of 
business...’ 169 

131. During interview, in answer to a question regarding what he had expected to 
discuss at the 10 May 2000 meeting, Robert Hoon stated: 

‘RH …And frankly there was a discussion about why it was necessary for us to 
be such competitors in the market place and you know it was neither good 
for neither party.  At that stage the discussion didn’t go a lot further in 
terms of us saying ok, well you have all of that bit of the market and we’ll 
have all of that bit of the market, because frankly we couldn’t do that, one 
we didn’t have all of the information at hand and two, it seemed the wrong 
thing to actually do, so it wasn’t said.  I think probably as far as any 
discussion went was that we shouldn’t be necessarily the competitors we’d 
been in the past… 

 
NW So from what you are saying there wasn’t much discussion on customers or 

price as such, that you were charging to customers, at that stage? 
 
RH Not at that stage.’170 
 
 

132. Robert Hoon also gave some detail as to the rationale for the supply agreement that 
the Bemrose check pads business proposed to conclude with the Achilles check 
pads business: 

‘ So we were interested in, I think there were two of the products that were 
particularly poorly operating from a margin point of view, it was really 
because they were too small and we knew Kevan did those two.  [...][C] 
So, one of the reasons was to approach him and see whether he would 
supply us that material and indeed I think he’d previously supplied trial 
material to the business some several years before.  There was also a 
spectre of some NCR material, which was another way to produce the same 
sort of pads, which again we believed he could get hold of.  So it was really 
to talk through those issues and to see what sort of guy he actually was.’ 
171 

 
133. In interview Andrew Lindsey was asked for his understanding of the agreement 

and/or concerted practice. The interview records: 

                                                 
169 Transcript of interview of Derek Skelton by OFT, dated 11 August 2004, at page 10, paragraph 12. 
170 Transcript of interview of Robert Hoon by OFT, dated 12 May 2004, at page 5, paragraph 1. 
171 Transcript of interview of Robert Hoon by OFT, dated 12 May 2004, at page 4, paragraph 4. 
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‘NW …PAD to supply Henry Booth and all its carbonless pad requirements.  
Henry Booth to supply PAD with its requirements for particular product 
ranges and then immediate price increases were sought from the market in 
order to restore reasonable margins and then each of the parties agreed not 
to solicit one and another’s customers.  What is your understanding of the 
background to those parts of the agreement? 

 
AL Those parts of the agreement are what I understand was the outcome of the 

discussions that were held with PAD… the supply of carbon less pad 
requirements… was purely a practical issue. We don’t do carbon less pads; 
we bought them from another supplier. So frankly… PAD supply them 
cheaper than anybody else. That was a good business decision. 

 
NW So that was a purely commercial decision? 
 
AL Yes. 
 
NW …to purchase your carbonless pads from them? 
 
AL It was a good commercial decision but I wouldn’t attempt to fool you into, it 

helped to improve the, it helped this directive I’d given of improving the 
temperature between the companies.  So we weren’t daft enough to realise 
that we were certainly able enough to realise that would meet the objective 
of both of us creating a better temperature.  So it was happily that they 
were the most competitive by a distance as well, it wasn’t just a little 
difference, they are significantly cheaper… So that was a good outcome as 
far as we were concerned.  Us supplying PAD with particular product 
ranges, same thing the other way... I think there are about 13 different 
products, with the customers it’s rather nice if they can buy them all off the 
one, so if PAD hadn’t got a complete range that puts them at a 
disadvantage, the same if we didn’t have a complete range.  So we simply 
supply them things that either they were buying somewhere else or they 
needed to complete their product range.  So again, it was a practical 
arrangement and it is something that would exist no matter what.’172 

 
134. In paragraph 62 of its leniency submission Achilles states: 

‘Shortly after the meeting [of 10 May 2000]… within 3 days or so, Mr Winward 
telephoned Mr Skelton to confirm that Achilles was prepared, in principle, to come to an 
agreement.’ 

 
135. A facsimile from Kevan Winward to Derek Skelton, dated 20 March 2001, states: 

‘Dear Derek 
 
I am concerned to say the least that our arrangements are clearly not working. I no 
longer feel that we can continue to work together, as “Grosvenor Paper Supplies” has 
not reached what was an agreed turnover figure. 
 
In May 2000, we agreed how we both intended to service the market. You advised me 
of your intention to order 100 boxes of each 20, 35 and 200 carbonless pads. With 
these figures we reached agreement, at that time you said you had enough 35’s and 
200’s to last 3 months.  
 

                                                 
172 Transcript of interview of Andrew Lindsey by OFT, dated 12 May 2004, at pages 10 and 11. 
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In September you still had enough stock for a further 3 months. In December, you gave 
me assurances that from January 2001, you would be ordering 100 boxes [sic] 35s a 
month and from February, 100 boxes of 200’s a month. 
 
Over the agreed period this would equate to… 
 
      TOTAL   £[...][C] 
 
As you can see from the sales figure of £[...][C]the shortfall is considerable. 
 
I am aware that sales are not an exact science, but I am sure you will agree I have 
every reason to be aggrieved. 
 
    Best Regards 
       Kevan’ 

(Emphasis added) 
 
136. In paragraph 101 of its leniency submission Achilles confirms that:   

‘To start with, Booths orders were not very regular which led to Mr Winward 
complaining, on 20 March 2001, that Achilles had not reached the agreed turnover 
figure… This was resolved amicably.’  

 
OFT’s analysis of the evidence as set out in the Statement of Objections 

137. In its Statement of Objections, the OFT provisionally concluded that the evidence in 
paragraphs 124 to 136 above demonstrated that a meeting between the Bemrose 
and Achilles check pads businesses took place on 10 May 2000 at the Shepherd’s 
Boy public house in Oldham. At that meeting, Mr Skelton had proposed that the 
Bemrose and Achilles check pads businesses should agree not to target each 
other’s customers and instead try to seek price increases from the market. Within 
three days of the 10 May 2000 meeting, Mr Winward telephoned Mr Skelton to 
confirm that the Achilles check pads business was willing to enter into the 
proposed agreement and/or concerted practice. The OFT therefore considered that 
this was one of the series of anti-competitive arrangements over time that 
constituted, together, a single overall agreement and/or concerted practice and that 
this particular arrangement commenced, at the latest, on 20 April 2000. The OFT 
took the view that the evidence in these paragraphs clearly demonstrated that the 
Bemrose and Achilles check pads businesses had infringed the Chapter I prohibition 
in that they had entered into an agreement and/or concerted practice to divide the 
stock check pad market by agreeing not to target certain of each other’s 
customers.  

138. The OFT considered that the evidence further demonstrated that the Bemrose 
check pads business’ offer to place large orders for certain types of stock check 
pads with the Achilles check pads business had acted as an incentive for the 
Achilles check pads business to enter into the anti-competitive arrangements. The 
OFT noted that whilst Bemrose stated that it was a commercial decision to buy 
from the Achilles check pads business as it was the cheapest supplier, Andrew 
Lindsey173 had in interview conceded that ‘it helped this directive I’d given of 
improving the temperature between the companies’. While the evidence of Derek 
Skelton suggested that the supply agreement was separate from the price fixing 

                                                 
173 Transcript of interview of Andrew Lindsey by OFT, dated 12 May 2004, at page 11, paragraph 3. 
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and market sharing arrangements between the Bemrose and Achilles check pads 
businesses, the OFT accepted that the supply agreement was related to the 
decision by the Achilles check pads business to enter into the price fixing and 
market sharing agreement and/or concerted practice. For example, evidence 
showed that, in March 2001, Kevan Winward still believed that the Achilles check 
pads business’ participation in the price fixing and market sharing was inextricably 
linked to the supply arrangement with the Bemrose check pads business.174  

139. The OFT noted further that the subsequent ‘amicable resolution’ of the issues 
raised in the 20 March 2001 facsimile (see paragraph 135 above) allowed the 
inference to be drawn that the Achilles check pads business also considered the 
satisfactory operation of the supply agreement to be of importance to the 
continued functioning of the market sharing and price fixing arrangements between 
the Bemrose and Achilles check pads businesses. Notwithstanding that the supply 
arrangements were linked to the Achilles check pads business’ decision to enter 
into and continue with the price fixing and market sharing arrangements, the OFT 
considered that the supply agreement was separate from the anti-competitive 
arrangements in that they were merely an inducement to enter into and continue 
with the anti-competitive arrangements rather than part of the anti-competitive 
arrangements themselves.  

The Parties’ representations  

Bemrose’s representations175 

140. Bemrose accepted fully in its reply to the Statement of Objections that an anti-
competitive agreement was reached between the Achilles and Bemrose check pads 
businesses. However, Bemrose made representations regarding certain of the 
provisional conclusions drawn by the OFT 176 from the evidence set out at 
paragraphs 106 to 138 above.  

Bemrose’s representations as to the start date of the infringement 

141. Bemrose disagreed with the start date of the infringement that was set out in the 
OFT’s Statement of Objections. In particular, Bemrose contested the OFT’s 
provisional conclusion (which was based on the evidence set out at paragraphs 112 
and 113 above) that in the 20 April 2000 telephone call between Mr Skelton and 
Mr Winward 177 Mr Skelton had given Mr Winward information in respect of 
Bemrose’s prices to its customer [...][C]. Bemrose made the following points in 
support of its argument. 

(i) Both Derek Skelton and Robert Hoon were allocated the check pads market 
as new roles. They were unfamiliar with the market and there was a lack of 
information internally at Bemrose as to customers, prices and terms for the 
check pads business.178  

(ii) Derek Skelton stated that he would not on 20 April 2000 have had the 
[...][C] customer information to give to Mr Winward and that, given the 

                                                 
174 See paragraph 135 above.  
175 See Bemrose’s representations on the OFT’s Statement of Objections dated 24 February 2006.  
176 See paragraphs 137 and 138 above. 
177 See paragraph 113 above.  
178 Ibid. See also, for example, the transcript of the interview of Robert Hoon by the OFT, dated 12 May 2004, 

at page 3, paragraph 3.  
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previous acrimonious relationship between the Achilles and Bemrose check 
pads businesses, he did not know whether Mr Winward would talk to 
him.179 

(iii) Andrew Lindsey expressed the view that Derek Skelton was not the sort of 
person who would have had specific customer details to give to Mr 
Winward.180 

142. Bemrose also asserted that there were other plausible explanations for the day book 
entry of Kevan Winward 181 which recorded prices for [...][C] against the 20 April 
2000 telephone call with Bemrose. These included: (a) Derek Skelton’s statement 
that customers freely gave out prices from one supplier to see if they could get a 
better deal from another supplier;182 (b) Robert Hoon’s statement in interview that 
Kevan Winward had said that Achilles was already in possession of customer 
information because of the legacy of information held by Paul Hind183 and (c) 
Achilles’ statement that prior to March 2000 it would set some of its prices by 
reference to whatever information it could glean from customers about Bemrose’s 
prices.184  

Bemrose’s other representations185 

143. Bemrose also argued that, although Robert Hoon and Derek Skelton had differing 
recollections over who in the Bemrose check pads business made the telephone call 
on 20 April 2000 to Kevan Winward at Achilles186, it seemed clear from the 
evidence of Derek Skelton and Kevan Winward that it was Derek Skelton that made 
the telephone call.  

144. In its representations Bemrose also contested the OFT’s conclusion that the 
Bemrose check pads business approached the Achilles check pads business with a 
view to reaching an arrangement which might end the ‘price war’ between the two 
businesses. Bemrose also asserted that the OFT’s conclusion that, at the 10 May 
2000 meeting with Achilles, Derek Skelton proposed that the Bemrose and Achilles 
check pads businesses should agree not to target each other’s customers and 
instead try to seek price increases from the market, was incorrect on the basis that 
prices were not discussed at that meeting and no agreement to fix prices or share 
markets was reached at that meeting.  

145. Bemrose argued that the evidence presented in the OFT’s Statement of Objections 
did not give a full picture of the commercial rationale for the Bemrose check pads 
business asking the Achilles check pads business to supply it with certain types of 
stock check pad and that the OFT should therefore quote more extensively from 
the documents referred to. Bemrose also argued that, more generally, the OFT’s 
Statement of Objections did not set out to a sufficient degree the evidence of both 
Parties in relation to those matters on which Bemrose and Achilles gave slightly 
differing versions of events.  

                                                 
179 See Bemrose’s representations on the OFT’s Statement of Objections dated 24 February 2006.  
180 Ibid.  
181 See paragraph 113 above.  
182 See the transcript of the interview of Derek Skelton by the OFT, dated 11 August 2004, at the penultimate 

paragraph on page 6 and paragraph 3 on page 7. 
183 See the transcript of the interview of Robert Hoon by the OFT, dated 12 May 2004, at the final paragraph 

on page 4.  
184 See paragraph 42 of Achilles’ Statement of Cooperation dated 24 May 2004.  
185 See Bemrose’s representations on the OFT’s Statement of Objections dated 24 February 2006.  
186 See paragraphs 121 to 124 above.  
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The OFT’s conclusions on Bemrose’s representations 

Conclusion on Bemrose’s representations as to the start date of the infringement 

146. As regards Bemrose’s representations concerning the start of the infringement and, 
in particular, on the question of whether in the course of their telephone 
conversation on 20 April 2000 Derek Skelton provided Kevan Winward with 
information in respect of the prices charged by the Bemrose check pads business to 
its customer [...][C], the OFT considers that the evidence set out and discussed at 
paragraphs 103 to 141 above clearly establishes that at some time between 20 
April and the end of May 2000 there was contact between the Achilles and 
Bemrose check pads businesses which led to an anti-competitive agreement and/or 
concerted practice between the two undertakings by the end of May 2000. The 
OFT is therefore satisfied that the infringement had started at the latest by the end 
of May 2000. 

147. The OFT notes that whether the infringement began in April or in May 2000, this 
would not significantly alter its findings in this case, including for the purpose of 
determining the penalties.187 In these circumstances, the OFT does not find it 
necessary to conclude the precise date on which the infringement began. 
Consequently, nor does the OFT consider it necessary to decide between the 
different accounts of the 20 April telephone call given by Bemrose and Achilles. 
The OFT is satisfied that the agreement and/or concerted practice started at some 
time between 20 April and the end of May 2000 at the latest. 

Conclusion on Bemrose’s other representations 

148. Although the OFT noted in the Statement of Objections that there were differing 
recollections over who at Bemrose made the initial call to Achilles, the OFT 
concluded that the evidence indicated that the person at the Bemrose check pads 
business who made the initial contact between the two undertakings was in all 
likelihood Derek Skelton. In the light of the OFT’s conclusion in paragraphs 146 and 
147 above, it is not necessary for the purpose of this Decision to decide this issue 
conclusively.  

149. Bemrose argued that ‘it is not shown that the initial approach from Bemrose to 
Achilles was with a view to reaching an anti-competitive arrangement to price fix or 
market share’188 and that there were other aims of the initial approach, including for 
example ‘getting to know the market and the opposition’ and the need to consider 
alternative sources of materials and products.189 The OFT considers that Bemrose 
has misconstrued the OFT’s provisional conclusion. The OFT’s provisional 
conclusion was not that the objective of the initial approach by the Bemrose check 
pads business to the Achilles check pads business was to enter into specific price 
fixing and market sharing arrangements then and there. Rather, the OFT 
provisionally concluded that one aim of that approach was to explore the possibility 
of ending the ‘price war’, i.e. to dampen the intensity of the price competition that 
then existed in the market. The OFT remains of the view that this conclusion is 

                                                 
187 See paragraphs 251 and 252 and paragraphs 279 and 293, below.  
188 See Bemrose’s representations on the OFT’s Statement of Objections dated 24 February 2006. 
189 Ibid. 



Page 41 of 75 

supported by the evidence.190 However, the OFT has not made a finding that this 
initial approach was an infringement on the specific facts of this case.  

150. The OFT considers that the evidence supports its conclusion that, at the 10 May 
2000 meeting with Achilles, Bemrose proposed that the Bemrose and Achilles 
check pads businesses should agree not to target each other’s customers and 
instead try to seek price increases from the market. Although, as Bemrose argued, 
it appears that no agreement to fix prices or share markets was actually reached at 
the 10 May 2000 meeting, the OFT considers that there is sufficient evidence to 
show that Derek Skelton (Bemrose) made a proposal that the Bemrose and Achilles 
check pads businesses should try and seek price increases from the market. The 
OFT considers that this is supported by the detailed evidence of Kevan Winward to 
this effect. Derek Skelton’s assertion that Kevan Winward appeared to be hostile 
and that no agreement on fixing prices or sharing markets was concluded does not 
in the OFT’s view contradict Kevan Winward’s evidence that a proposal to seek 
price increases from the market was made at the meeting on 10 May 2000.  

151. Bemrose asserted that the extent of the evidence presented in the OFT’s Statement 
of Objections did not give a full picture of Bemrose’s commercial rationale for 
asking Achilles to supply it with certain types of stock check pad and that the OFT 
should therefore quote more extensively from the documents it referred to in the 
Statement of Objections on this point. The OFT has at paragraphs 127 to 136 
above quoted more extensively from the evidence relating to the conclusion of the 
supply agreement between the Bemrose and Achilles check pads businesses than it 
did in the Statement of Objections. The OFT has taken into account the views of 
both Bemrose and Achilles and it considers that the weight of the evidence points 
to the fact that, while the Bemrose check pads business may have had a 
commercial rationale for seeking to conclude the supply agreement with the 
Achilles check pads business, from Achilles’ perspective the supply agreement 
acted as an incentive for the Achilles check pads business to enter into the anti-
competitive arrangements.  

152. Bemrose also asserts that, more generally, the OFT’s Statement of Objections did 
not set out to a sufficient degree the evidence of both Parties in relation to those 
matters on which Bemrose and Achilles gave slightly different versions of events. 
The OFT does not consider that any of the additional quotations from the evidence 
relating to the infringement that Bemrose asked it to include change any of the 
OFT’s conclusions on any elements of the infringement or on the overall 
infringement itself. In order to give a more complete account of the evidence on its 
file, the OFT has nevertheless quoted more extensively from some of the 
documents it refers to at paragraphs 106 to 136 above than it did in the Statement 
of Objections.  

                                                 
190 See for example the evidence set out at paragraphs 109 (‘I encouraged Derek [Skelton] to look at whether 

there was a way that we could take the heat and antagonism out of the market’); 112 (‘Mr Skelton asked 
whether it was possible that Achilles and Booths could come to some kind of arrangement to “stop beating 
the hell out of one another”); 119 (‘He was going to meet this guy, talk to him, find out whether we needed 
to be at each other’s throats in the way that we were ‘); and 131 (‘...And frankly there was a discussion 
about why it was necessary for us to be such competitors in the market place and you know it was neither 
good for neither party’) above.  
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4imprint Group’s representations191 and the OFT’s conclusions on the representations 

153. In its reply to the Statement of Objections, 4imprint Group accepted responsibility 
for the infringing activities of the Bemrose check pads business from the start of 
the infringement until Bemrose acquired the check pads business on 3 July 2000. 
However, 4imprint Group submitted that the evidence in the Statement of 
Objections did not provide strong and compelling evidence that any infringement 
took place before 13 May 2000. In view of the OFT’s ultimate conclusion that the 
start date of the infringement was at some point between 20 April and the end of 
May 2000 (see the conclusions at paragraphs 146 and 147 above), the OFT does 
not find it necessary to address 4imprint Group’s arguments on this point.  

154. 4imprint Group also argued that the evidence in the Statement of Objections 
indicated that the period of the infringement from the start date of the infringement 
until Bemrose’s acquisition of the Bemrose check pads business on 3 July 2000 
had a smaller impact on the market than the remainder of the infringement. The 
OFT notes that there is evidence that some price fixing took place even before 
4imprint Group sold the Bemrose check pads business. Paragraphs 67 to 70 of the 
Achilles leniency submission explain the background to the October 2000 price 
increase as follows: 

‘They agreed that in principle a price increase in the region of 15% would be applied by 
both companies as an average across the range of products... 

 Mr Winward recalls that, at some point in May/June 2000, and possibly on Friday 23 
June 2000, he attended a meeting with Mr. Skelton, Mr Hoone [sic] (for part) and Lee 
Woolf at Booth’s factory in Hull. The purpose of the meeting was to discuss prices and 
put an outline proposal together. Mr Winward recalls that Mr Skelton asked him to 
supply Booths with a schedule of costs and pricing structure for the pads... Booths 
agreed that they would go by Achilles’ costings and the parties would agree a price list 
on that basis. 

 On Thursday 29 June 2000, Mr. Winward faxed a letter to Mr. Skelton and Mr. Hoone 
[sic]… enclosing the requested information in the form of Achilles’ price scale… and a 
schedule of costs…  He then added the 15% increase to those figures to show a 
reasonable profit margin.’  

155. Moreover, the OFT considers that the anti-competitive arrangements in this case 
constituted a single overall infringement that involved market sharing and price 
fixing. While the infringement may have developed further after the initial period for 
which 4imprint Group is liable, the conduct of the Bemrose check pads business 
during that period nevertheless formed part of the same overall infringement.  

Market sharing and price fixing 

156. Paragraphs 157 to 206 below set out how the market sharing and price fixing 
arrangements were implemented. 

(a) Market sharing and price fixing 

157. Paragraph 63 of the Achilles leniency submission states: 

 ‘Although it took several months for the details of the arrangement to be worked out, 
Achilles and Booth stopped the aggressive price war that had persisted between them 

                                                 
191 See 4imprint Group’s representations on the OFT’s Statement of Objections dated 26 January 2006.  
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until May 2000. Both companies continued actively to seek brand new customers… but 
held their existing clients to their previous prices’.  

158. Footnote 9 in paragraph 63 of the Achilles leniency submission states: 

 ‘Achilles does not have precise dates about when it started to hold to its existing prices 
but notes that it was still actively competing with Booths as late as 24 May 2004’  

An electronic mail from Jeff Lewis indicates that the above reference should be to 
2000 rather than 2004.  

159. At paragraph 63 Achilles goes on to state that: 

 ‘…if a customer tried to play one company off the other, Achilles would hold to the 
quote previously offered to that client and would not seek to undercut Booths. An 
example of this is shown… in Achilles file notes, dated 1 June 2000, for [...][C]’. 

160. Paragraph 64 of the Achilles leniency submission states: 

‘At this stage [May/June 2000], neither Achilles nor Booths had details of the other’s 
customers and prices. Mrs. Gallagher [Achilles] would liaise with her counterpart, Hazel 
Elliot, at Booths, to discuss any issues that arose between them. One example of this 
was their dealings with [...][C] between 26 - 28 July 2000, where Ms. Gallagher liaised 
with Ms. Elliott before quoting prices that were above the levels that had been quoted 
by Booths’. 

161. In an interview with the OFT, Lynne Gallagher, when asked about contact with 
Hazel Elliott stated: 

‘It was just over the telephone and if any of my customers phoned their company 
hoping to gain better prices, then she would contact me and vice versa.  So that we 
could each keep our own customers.’ 192 

162. Bemrose received a customer price enquiry from a company called [...][C] dated 26 
July 2000. A facsimile dated 27 July 2000 from Hazel Elliott at Bemrose to ‘Lynn’ 
[sic] at Achilles stated: 

 ‘Following telecon please find below prices we have quoted to [...][C]’ 

163. There follows a list of prices for five types of stock check pad. Handwritten on this 
document are additional prices for each type of pad which in each case are higher 
than those that Bemrose quoted to [...][C]  

164. A facsimile dated 28 July 2000 from Lynne Gallagher of Achilles to [...][C] quoted 
prices for five types of stock check pads which are identical to the handwritten 
prices on the facsimile that Bemrose sent to Achilles on 27 February. This shows 
that Achilles actually quoted to [...][C] the higher handwritten prices contained in 
the facsimile that it received from Bemrose on 27 July 2000 so as not to try and 
win this customer from Bemrose. 

165. Achilles has provided details of various examples of such behaviour. Paragraph 65 
of its leniency submission states: 

                                                 
192 Transcript of interview of Lynne Gallagher by OFT, dated 28 May 2004, at page 2, paragraph 6. 
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 ‘During July - September 2000, Hazel Elliott of Booths would telephone or fax Achilles 
to notify them of prices that they charged their customers. Particular examples of this 
are the faxes sent on 8 August 2000, detailing prices which Booths applied to particular 
customers, including [...][C] 193… Ms. Gallagher created files for each of these 
customers and highlighted Booths prices and wrote in manuscript the prices that 
Achilles would charge so as not to undercut Booths.’  

 
166. Paragraphs 77 to 81 and 83 of the Achilles leniency submission state: 

 ‘[Mr Skelton] met with Mr. Winward and Ms. Gallagher at the Hartshead Moor service 
station on the M62 motorway towards Leeds. 

 
 Ms. Gallagher recalls that the purpose of the service station meeting was to discuss the 

plan of action and she attended because of her knowledge of Achilles’ customer base. 
She cannot date this meeting with precision but thinks it may have been in July/August 
2000… 

 
 Ms Gallagher took the PAD customer list… with her and gave it to Mr. Skelton. He 

showed them the Booth list and they went through the customers together. Although 
Ms. Gallagher asked for a copy of it, Mr Skelton told her that it would be provided later. 

 
 At this meeting or during a telephone call shortly afterwards, Mr. Skelton asked Ms. 

Gallagher to produce a list of joint customers which Achilles and Booths shared together 
with the prices that Achilles had charged. Ms Gallagher compiled this list and emailed it 
to Mr. Skelton on 2 August 2000… 

 
 Throughout August and September 2000, Achilles and Booths met to sort out their 

respective customer lists… Lee Wolfe [sic], Booth’s sales representative, came to the 
Oldham office on 3 separate occasions. On the first occasion, Ms Gallagher handed him 
a copy of Achilles customer list… and he gave her a copy of the Booth’s list…  

 
 ...During the course of the meetings, Lee Wolfe [sic] and Ms Gallagher went through 

the respective lists to allocate the customers between the two firms in the following 
manner: 

 
a) Each firm was to keep their original customers that had not been supplied by the 

other. 
b) For some customers that had been supplied by both Achilles and Booths, they 

agreed a general rule that whichever of the two firms had supplied the particular 
customer recently in the past would keep the customer in future and that customer 
would be added to the Booth’s list or the Achilles list as appropriate 

c) There were some clients whose allocation could not be agreed (“joint customers”). 
Ms Gallagher and Lee Wolfe [sic] agreed upon a “first past the post rule” whereby 
both companies would approach the joint customer on a regular basis and the first 
company to get an order would win the client for that period. Although there was 
no price war between Achilles and Booths, both companies continued to actively 
seek custom from joint customers. 

d) Any customers that had not been supplied by either company recently were also 
subject to the “first past the post rule”…’ 

 
167. During interview Lynne Gallagher, referring to Lee Woolf of Bemrose, stated: 

‘We just went through the paperwork and made the divide between ourselves.  Because 
he was their sales rep and obviously I was responsible for sales here and we had the 
greater knowledge of the customer bases.’ 194 

                                                 
193 Price list dated 8 August 2000. 
194 Transcript of interview of Lynne Gallagher by OFT, dated 28 May 2004, at page 3, paragraph 3. 
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168. Lynne Gallagher referred to a list of customers and stated: 
 

 ‘I think this is the list that Derek Skelton gave to me at the initial discussions… This 
was just a list of their customers.’ 195 

 
169. The interview further confirmed that page 1 of the list of customers referred to in 

paragraph 168 above is a list of ‘joint’ customers and that page 2 of the list is a list 
of Bemrose’s customers. Lynne Gallagher also stated that page 3 of the list: 

 
 ‘…are Booths customers I was given.’196 

 
170. Paragraphs 85 to 87 of the Achilles leniency submission state: 
 

 ‘Once the customers had been allocated, Ms Gallagher went through her customer files 
and headed each customer file according to whether it was an Achilles’, “Booths” or 
“Joint” Customer. The “Booths” customers were kept in a separate drawer of the filing 
cabinet. To start with, Ms Gallagher kept file notes of prices quoted by Booths to those 
customers so that, if they rang for a quote, she could price marginally higher (50p-
£1.00 or 2-3%) than Booths… 

 
 In other cases, where a Booths customer contacted Achilles, Ms Gallagher would obtain 

Booths prices from the customer and deliberately quote slightly higher so as not to 
encourage the client to stray from Booths… She would then contact Ms. Elliott to let 
her know. The same regime applied if an Achilles customer contacted Booths. 

 
 The agreement was not absolute and there were exceptions where the companies 

would divert from the pricing structure and/or compete for custom: 
 

a) First, both companies had select customers that were kept off the agreed price 
structure. In Achilles case, it had several clients that were charged special low 
rates off structure either because they had placed such large orders or, 
conversely, because they were small businesses that could not afford to pay 
higher rates 197… Achilles also had other clients to whom it offered special 
promotions or discounts… and special offers made on clearance pads… 

b) Secondly, there was no ban on Achilles supplying a Booths’ customer if the 
customer preferred to source pads from Achilles. Achilles and Booths pads 
varied in size, paper and design and some customers preferred their different 
styles.… 

c) Thirdly, although there was no monitoring process to check that each party was 
complying with the terms of the agreement, any cheating would result in an 
immediate price war. On 9 March 2001, an Achilles customer… informed 
Achilles that Booths was offering lower prices and faxed them a copy of the 
Booths quote… Ms Gallagher referred the matter to Mr Winward who instructed 
her to undercut Booths by 50p for each pad. Achilles gained the order on that 
basis. 

d) Fourthly, there was no ban on the two companies seeking to expand their client 
base by actively recruiting new customers that had not ordered before. 198…’ 

 
171. Then, at paragraph 89 of the Achilles Statement of Cooperation: 
 

                                                 
195 Ibid, page 4, paragraph 1. 
196 Transcript of interview of Lynne Gallagher by OFT, dated 28 May 2004, at page 4, paragraph 7.  
197 Achilles has referred to the price list that they had at the time. This refers to those customers who were 

charged the ‘price list’ price and those who were dealt with as described. 
198 Achilles’ customer base grew from 40 to 150 between August 2000 and May 2002. 
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‘Ms Gallagher estimates that, in the early stages, she spoke to MS. [sic] Elliot frequently 
on the phone. Once the October price structure… was in place, Ms. Gallagher kept a 
master copy of higher prices that she would quote or send to Booths’ customers. She 
would only ring Ms. Elliott if there was a problem - on average once a month.’199 

 
172. The leniency submission from Bemrose states: 

 
 ‘(vii) Each of the parties agreed not to solicit one another’s customers... 

 ...[Bemrose] personnel were instructed by Mr Skelton… to pitch their prices higher to 
any customers that were contained on Abbots’/P.A.D.’s Customer Lists.’ 

173. In a telephone conversation with the OFT Lee Woolf stated: 
 

‘Shortly after Derek Skelton took over as Sales Director in 2000, he told me that he 
had had meetings with Kevan Winward, the Managing Director of Achilles. He told me 
that it had been agreed that Bemrose would keep its existing customers and that 
Bemrose would not be making approaches to Achilles’ customers. Derek gave me a 
definite instruction using words to the effect that ‘the market had been cut up and not 
to approach Achilles’ customer base’.  

 
Derek Skelton subsequently asked me to produce a list of our customers. I did this and 
gave this to Derek. It is my understanding that he provided a copy of this to Achilles. 
Derek provided me with a copy of the Achilles customer list so that I knew which 
customers not to quote for. It is my understanding that Achilles provided him with this 
list. 

 
At a later date, Derek asked me to produce a customer matrix which set out the prices 
that were charged to each of our customers for each product. I provided this to him 
and, again, it was my understanding that this was provided to Achilles. Derek provided 
me with a copy of an equivalent document detailing Achilles’ customers and prices and 
told me that, if approached by a customer of Achilles, that I should quote a price higher 
than that of Achilles.’ 200 

 
174. In an interview with the OFT, Hazel Elliott, referring to the May 2002 Achilles 

customer price list and the instructions she had been given by Derek Skelton, 
stated: 

 
‘…if a customer rang up and it was a PAD customer, I was told to quote above [by 
Derek Skelton].’ 201 

175. The OFT notes that Derek Skelton’s recollection of this point was slightly different.  
He stated in an interview that: 

‘DS …I think that, where it sort of got deeper in the end is that we all knew 
each others [sic] prices and customers exactly. It was a sharing of 
information and I think that, from that, we just didn’t fight each other any 
more… 

…we started to make up a list of all the customers, with all the prices on 
and I think that sort of, we probably gave that to them as well.  

NW Right. So you shared customers, they gave the customers to you did they?  

                                                 
199 Ibid. 
200 See the note of the 19 May 2005 telephone conversation between the OFT and Lee Woolf. 
201 Transcript of interview of Hazel Elliott by the OFT, dated 12 May 2004, at page 3, paragraph 7. 
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DS  I think they might have just filled in a few gaps that were missing.’ 202 

OFT’s analysis of the evidence as set out in the Statement of Objections 

176. In its Statement of Objections, the OFT provisionally concluded that the evidence at 
paragraphs 157 to 175 above demonstrated that the Bemrose and Achilles check 
pads businesses initially exchanged customer lists and, on an ad hoc basis, prices 
that had been quoted to individual customers. This was until such time as a more 
comprehensive customer/price list was created and shared. Although Derek Skelton 
had suggested in interview that the sharing of customer information was less 
structured and organised, the OFT noted in the Statement of Objections that he 
accepted that customer lists were exchanged with Achilles. In those circumstances 
and given the detailed and cogent evidence of the other evidence in relation to this 
point, especially the evidence of Lynne Gallagher, the OFT considered that Derek 
Skelton’s evidence did not alter the conclusion that the Bemrose and Achilles check 
pads businesses had agreed to a course of action which limited or was likely to 
limit their individual commercial freedom to make approaches to each other’s 
existing customers. 

177. The OFT considered that the evidence in these paragraphs clearly demonstrated 
that the Bemrose and Achilles check pads businesses had infringed the Chapter I 
prohibition in that they had entered into an agreement and/or concerted practice to 
divide the stock check pad market by agreeing not to target certain of each other’s 
customers.  

(b) First price increase - October 2000  

178. Paragraphs 67 to 70 of the Achilles leniency submission explain the background to 
the October 2000 price increase as follows: 

 ‘Mr Winward recalls that, about a month after the Shepherd’s Boy meeting, he had a 
telephone conversation with Derek Skelton where they discussed the extent of any 
price increase. They agreed that in principle a price increase in the region of 15% would 
be applied by both companies as an average across the range of products. 

 
 Mr Winward recalls that there was some debate between Achilles and Booths regarding 

the level of any price increase. Prices had fallen so dramatically during the price war 
that they were approximately 50% of the levels charged in 1996/7… Mr Winward 
thought it was unfair to subject customers to intolerable prices [sic] increases in the 
region of 35-50%. He was in favour of the 15% figure as it allowed the two companies 
to recover some of the ground lost during the price war […] Booths agreed on the 
proviso that another price increase would be implemented at a later date. 

 
 Mr Winward recalls that, at some point in May/June 2000, and possibly on Friday 23 

June 2000, he attended a meeting with Mr. Skelton, Mr Hoone [sic] (for part) and Lee 
Woolf at Booth’s factory in Hull. The purpose of the meeting was to discuss prices and 
put an outline proposal together. Mr Winward recalls that Mr Skelton asked him to 
supply Booths with a schedule of costs and pricing structure for the pads. This was 
apparently because Booths had no price structure of their own. Booths agreed that they 
would go by Achilles’ costings and the parties would agree a price list on that basis. 

 
 On Thursday 29 June 2000, Mr. Winward faxed a letter to Mr. Skelton and Mr. Hoone 

[sic]… enclosing the requested information in the form of Achilles’ price scale… and a 
schedule of costs… Mr. Winward prepared the cost estimates on an ex works basis 

                                                 
202 Transcript of interview of Derek Skelton by the OFT, dated 11 August 2004, at page 7, paragraph 1. 
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[...][C]. He then added the 15% increase to those figures to show a reasonable profit 
margin. He thinks that he must have discussed these prices with Booths on the 
telephone as he added the manuscript £28 price for the TP200 pad after faxing the 
letter.’ 

179. A facsimile from Kevan Winward to Derek Skelton and Robert Hoon dated 29 June 
2000 headed ‘PRICING STRUCTURES’ states: 

 ‘Sorry for the delay in coming back with the information we discussed on Friday… 
 
 All the price structure is based on ex works prices on what I consider to be cost price... 
 
 Given the 15% increase I think this is the minimum we should sell at. 30s, 84s and 

200s could possible stand a bigger increase, as we don’t appear to have beaten each 
other into submission on these prices. 

 
 The problem I foresee is with K12, EF15 as with some of your customers you would 

be increasing by 38%-50% respectively. 
 
 As for carbonless that’s another matter. The cost prices are based on May 00 purchase 

price of carbonless, and I feel sure there will be at least 1 more increase, which could 
add another 3% approx. 

 
 If we, or mainly yourselves work on these prices delivery cost may have to be taken 

into consideration. 
 
 Regarding our existing price structure 1-10, 10-50 and 50 to 100 boxes I think this 

would stand a 15% increase with maybe a little tweaking to some of the prices but 
overall it seems to work. 

 
 I have penned in what I think carbonless prices should be within this list. 
 
 PAD 150 we need to discuss this with you at our next meeting as I feel that given you 

have been so honest with us we must try to make it available to yourselves. 
 
 May I suggest that when we arrange another meeting, we have a boardroom at Oldham 

that you haven’t seen. If you want we could use this where we wouldn’t be disturbed 
and in complete privacy.’ 

 
180. Paragraphs 73 to 76 of the Achilles leniency submission go on to state that: 

 ‘Over the course of the next few months, at the request of Mr. Skelton, Mr Winward 
produced an agreed price list to reflect the 15% increase... on 14 July 2000, Mr. 
Winward sent a fax to Derek Skelton enclosing a suggested price scale for carbon and 
carbonless pads… The rates were determined by applying an average 15% increase to 
Achilles’ June 1999 price structure. Mr. Winward tweaked the rates so that Booths 
would have a minimum of 15% increase on its bulk orders… and asked him to “let [him] 
know if that wasn’t enough”. 

 
 The suggested rates for carbonless pads in that fax are identical to the last set of 

manuscript prices on the price scale sent in the June letter… These rates became the 
October 2000 price structure… 

 
 A copy of Booths price list as at October 2000, which was forwarded to Ms 

Gallagher… The difference between Booths’ and Achilles prices for each pad in each 
category were a matter of pennies. Ms. Gallagher recalls that prices for the 50-100 
structure were more favourable to Booths whereas Achilles got the advantage under the 
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1-10 structure… the list was drafted to allow Booths the benefit of large bulk orders 
whereas Achilles would concentrate on smaller orders. 

 
 […] Achilles did not implement the October 2000 price list across the board. Many of 

its existing customers had been quoted much lower rates as a result of the price war 
[…] Achilles decided to increase those individually negotiated prices by 15% rather than 
imposing the full list price.203 

181. Bemrose gave a different version of events, suggesting that the initiative of the 
price increase was led by the Achilles check pads business and that the Bemrose 
check pads business had wanted a 12 rather than a 15 per cent price increase. 
Derek Skelton of Bemrose stated in interview in relation to the October 2000 price 
increase of 15 per cent: 

‘...I remember Kevan approaching me saying that the PADS we were buying, we’ve got 
to put them up, we cant do them at this price anymore.  I remember that quite clearly.  
And I said, well you know, we normally put the prices up once a year anyway so, you 
know, I think that was the conversation and I think it might have gone, I’m going to put 
the price up right across the board to cover all the increase in costs... 

...I remember putting the price increase in and we tried the material and the price 
increase was the incurred or to cover the 12% increase in paper that we got...’ 

182. Bemrose noted that Achilles’ leniency submission provides evidence that Bemrose 
did not implement across the board any of the price rises agreed between the 
Bemrose and Achilles check pads businesses. Paragraph 87 of Achilles’ Statement 
of cooperation states: 

‘...c) Thirdly, although there was no monitoring process to check that each party was 
complying with the terms of the agreement, any cheating would result in an immediate 
price war. On 9 March 2001, an Achilles customer […] informed Achilles that Booths 
was offering lower prices and faxed them a copy of the Booths quote […]. Ms Gallagher 
referred the matter to Mr Winward who instructed her to undercut Booths by 50p for 
each pad. Achilles gained the order on that basis.’ 
 

OFT’s analysis of the evidence as set out in the Statement of Objections 

183. In its Statement of Objections, the OFT provisionally concluded that the evidence at 
paragraphs 178 to 180 above demonstrated that, at the request of the Bemrose 
check pads business, the Achilles check pads business produced a price list and 
provided a copy of that price list to the Bemrose check pads business. This price 
list incorporated an agreed 15 per cent price increase on the pre-existing prices of 
the Bemrose and Achilles check pads businesses and followed a period of 
consultation on customer lists and discussions on prices. The OFT noted that the 
actual price increase in the price list was in fact slightly higher as Achilles had used 
as the basis for the underlying paper costs the price for premium paper and not the 
price for reject paper which it actually used. The OFT noted also that the evidence 
of Achilles and Bemrose gave different figures for the level of price increase that 
Bemrose thought should be implemented (see paragraphs 178 and 181 above) and 
gave different views on which of the Bemrose or Achilles check pads businesses 
led the initiative for the October 2000 price increase. However, the OFT did not 
conclude which of the two different versions on this point was correct because it 
considered that this difference of opinion did not affect the OFT’s conclusion that 

                                                 
203 Achilles produced various examples of customer contact files to demonstrate this fact. One example 

showed that Achilles imposed a 15 per cent increase on the prices previously being quoted. 
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the Bemrose and Achilles check pads businesses had executed an arrangement to 
increase prices in October 2000.  

184. The OFT concluded in the Statement of Objections that the intention of the 
Bemrose and Achilles check pads businesses was to implement the price list from 
October 2000 and that this price increase was implemented from October 2000. 
However, the OFT noted that the Achilles check pads business had later decided 
not to implement the agreed price increase in full. The evidence set out at 
paragraph 182 above suggests that Bemrose also did not implement the price 
increase in full.  

185. In the Statement of Objections the OFT also concluded that there had been no 
further change to the prices being charged by the Bemrose and Achilles check pads 
businesses for stock check pads until the implementation of the April 2001 price 
increase (see paragraphs 189 to 194 below).  

186. The OFT’s provisional view was that by agreeing that the October 2000 price list 
would be implemented from October 2000 by both the Bemrose and Achilles check 
pads businesses, the two Parties had agreed to a course of action which limited or 
was likely to limit their individual commercial freedom to set their own prices. The 
OFT’s view was not affected by the submission of Achilles that the Achilles check 
pads business had not fully implemented the October 2000 price list (see paragraph 
180).  

187. The OFT therefore considered that the evidence in paragraphs 178 to 186 clearly 
demonstrated that the arrangement between the Bemrose and Achilles check pads 
businesses to fix the prices of stock check pads with effect from October 2000 
was one of the series of anti-competitive arrangements over time that the OFT 
considers constitute, together, a single overall agreement and/ or concerted 
practice.  

188. Bemrose noted in its written representations on the Statement of Objections that it 
also had not fully implemented the October 2000 price list (see paragraph 170 c) 
above).  

(c) Second price increase - April 2001  

189. Paragraphs 90 to 91 of the Achilles leniency submission state: 

‘On Tuesday 19 December 2000, Mr Skelton telephoned Mr Winward to agree a further 
price increase […]. They agreed that a price increase of 7.5% would be imposed with 
effect from 1 February 2001. In fact, the increase was deferred until 1 April 2001 and 
became the April 2001 price structure […] 
 
Mr. Winward and Ms. Gallagher considered that the increase was justified in any event 
by increasing paper and transport costs (especially petrol prices). They wrote to their 
customers warning them of the imminent change to their prices […]’ 

 
190. An excerpt from Kevan Winward’s day book states: 

 ‘TUESDAY 19/12/00 
 DEREK SKELTON 
 7½% INCREASE 1/2/01’  
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191. The April 2001 price increase was also evidenced by a pro forma letter informing 
customers of Achilles of the price increase. This was taken from the computer of 
Lynne Gallagher.  

192. A facsimile header dated 6 February 2001 indicated that an 8 page facsimile was 
sent from Lynne Gallagher at Achilles to Hazel Elliott at Bemrose. The header reads 
‘PRICE INCREASE’ and the cover page states: 

‘To follow is a copy of our proposed pricing structures for April’s price increase along 
with a customer list. 
 
Cheers 
 
Lynne’ 

 
193. An Achilles’ customer price list, created on 24 January 2001, was saved on the 

computer of Lynne Gallagher.  

194. Paragraph 92 of the Achilles leniency submission states: 

‘Ms Elliott from Booths sent Ms Gallagher a copy of Booths’ price list for April 2001 and 
Ms Gallagher marked it up with the higher prices that Achilles would quote in the event 
that they were contacted by a Booths’ customer…’ 

 
OFT’s analysis of the evidence as set out in the Statement of Objections 

195. In its Statement of Objections, the OFT provisionally concluded that the evidence in 
paragraphs 189 to 194 above demonstrated that following discussion between the 
Bemrose and Achilles check pads businesses, both Parties had agreed a further 
price rise of 7.5 per cent which was implemented in April 2001, the date of 
implementation having been changed from 1 February 2001. Subsequently, price 
lists were produced by both the Bemrose and Achilles check pads businesses, 
broken down by customer, and these were communicated to each other so that 
each could give higher quotes to those customers who were shown on the list as 
being a customer of the other Party.  

196. The Statement of Objections also concluded that there had been no further changes 
to the prices being quoted until the May 2002 price increase was implemented (see 
paragraphs 199 to 203 below). 

197. The OFT noted that Achilles had submitted that the April 2001 price increase came 
about at a time when there had been some cost increases for the Bemrose and 
Achilles check pads businesses, notably in the paper and transport costs but that 
the OFT had no independent confirmation of these claims. However, the OFT 
concluded that the evidence clearly established that the April 2001 price increases 
by the Bemrose and Achilles check pads businesses were the result of an agreed 
co-ordinated course of action which limited or was likely to limit either Party’s 
individual commercial freedom to set their own prices independently. 

198. The OFT therefore considered that the evidence in these paragraphs demonstrated 
clearly that the Bemrose and Achilles check pads businesses’ arrangement to fix 
the prices of stock check pads with effect from 1 April 2001 was one of the series 
of anti-competitive arrangements over time that the OFT considered constituted, 
together, a single overall agreement and/or concerted practice. 
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(d) Third price increase - May 2002 

199. Paragraph 93 of the Achilles leniency submission states that: 

‘Another price increase of 3%204 was agreed to take effect in May 2002…’ 

200. Moreover, Kevan Winward stated in an interview with the OFT: 

‘No the last increase was I think 2002. I think that was the last one. There was... I 
spoke to them probably about nine months ago that I thought we might have to 
increase the prices of carbonless pads, because there’d been a paper price increase.’205 

 
201. Paragraphs 94 to 95 of the Achilles leniency submission state that: 

‘On 29 April 2002, Ms. Elliott sent (this time by email) a clean copy of Booths May 
2002 price list... which Ms Gallagher marked up to reflect the higher prices that Achilles 
would quote to Booths’ customers... In the same email, Ms. Elliott attached a “New 
Price” Excel spreadsheet... summarising the allocation of customers as agreed in 2000 
and updated to reflect the prices charged by Booths in 2002. This list does not include 
any new customers acquired by Achilles or Booths in the interim. 
 
In the “New Price” spreadsheet, Achilles’ customers are identified by the reference 
“PAD Account” and joint customers by “US AND PAD”. So far as Booths customers are 
concerned, the list identifies those subject to Booths’ current price list and those that 
are “off structure”…’ 

 
202. Saved on Lynne Gallagher’s computer was a price list of different types of check 

pad by customer and a list of prices alone. These two price lists were attached to 
the electronic mail (referred to in the previous paragraph) that Hazel Elliott sent on 
29 April 2002 to Lynne Gallagher. The OFT notes that a short cut was set up on 
her computer’s desktop206 so that the two price lists were easily accessible.  

203. In an interview with the OFT Hazel Elliott referred to a customer and price list that 
Achilles had provided to Bemrose which was headed ‘PAD Accounts May 02’. She 
stated: 

‘…if a customer rang up and it was a PAD customer, I was told to quote above [by 
Derek Skelton] […] in that way we wouldn’t take their customers…’207 
 

OFT’s analysis of the evidence as set out in the Statement of Objections 

204. In its Statement of Objections, the OFT provisionally concluded that the OFT 
considered, based on the evidence in paragraphs 199 to 203 above, that following 
discussion between them, the Bemrose and Achilles check pads businesses had 
both agreed to a further price rise of 3 per cent which was implemented from May 
2002. The OFT also drew the provisional conclusion that, subsequent to this, both 
the Bemrose and Achilles check pads businesses had produced price lists, broken 
down by customer, which they then communicated to each other so that each 
could give higher quotes to those customers who were shown on the list as being a 
customer of the other Party. The OFT also concluded that, with the exception of a 

                                                 
204 Achilles’ May 2002 price structure. 
205 Transcript of interview of Kevan Winward by the OFT, dated 28 May 2004, at page 5, paragraph 7. 
206 See the ‘screen capture’ of Lynne Gallagher’s computer taken during the OFT’s 6 April 2004 visit to 

Achilles’ premises under section 28 of the Act. 
207 Transcript of interview of Hazel Elliott by the OFT, dated 12 May 2004, at page 3, paragraphs 7 and 11. 
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contract for a group of customers referred to as [...][C], there were no further 
changes to the arrangements or prices until the termination of the infringement. 
The OFT noted that the prices for the [...][C] customers had been amended 
downwards by the Bemrose check pads business in or around August/September 
2003 and that Hazel Elliott of Bemrose had subsequently sent a facsimile to Lynne 
Gallagher of Achilles to let her know of the price change for this specific group of 
customers.208  

205. The OFT’s provisional view was that the arrangements agreed between the 
Bemrose and Achilles check pads businesses in connection with the May 2002 
price rise amounted to a course of action which limited or was likely to limit the 
Parties’ individual commercial freedom to set their own prices. 

206. The OFT therefore considered that the evidence in these paragraphs clearly 
demonstrated that the Bemrose and Achilles check pads businesses’ arrangement 
to fix the prices of stock check pads with effect from May 2002 was one of the 
series of anti-competitive arrangements over time that the OFT considered 
constituted, together, a single overall agreement and/or concerted practice. 

Exchange of information 

207. The OFT drew the provisional conclusion in the Statement of Objections that the 
evidence set out at paragraphs 106 to 206 above demonstrated that the Bemrose 
and Achilles check pads businesses had exchanged confidential price and customer 
information as an integral part of the market sharing and price fixing infringement 
described above. The OFT considered that the exchange of that confidential 
information was an integral part of the single overall infringement.  

Termination of the infringement 

208. In interview Kevan Winward said in May 2004 that there had been contact with the 
Bemrose check pads business around August 2003: 

‘KW I spoke to [Bemrose] probably about nine months ago that I thought we 
might have to increase the prices of carbonless pads, because there’d been 
a paper price increase. 

 
NW  The prices that you were supplying them at or an agreed price? 
 
KW Overall, if we’d agreed a 3% increase or what have you, it would have 

applied to (a) to our customer price list and (b) an increase to them as well. 
[…] a few weeks later Mick Wall209 came back to me and said that his MD 
had heard a rumour that there was potentially somebody else coming in an 
ex-employee coming in to the market and at that point they didn’t feel that 
it made any sense to increase prices. So I accepted that.’ 210 

 
209. Andrew Lindsey of Bemrose also gave evidence concerning the conversations 

between Achilles and Mick Wall as follows: 

‘AL ...due to price stability I am happy to say that we are going to be running the prices 
on.  So the price lists have no need, I will be frank and say that we were approached 

                                                 
208 Transcript of interview of Hazel Elliott by the OFT, dated 12 May 2004, at page 6, paragraph 2. 
209 Mick Wall replaced Derek Skelton as a Sales Director at Bemrose. 
210 Transcript of interview of Kevan Winward by the OFT, dated 28 May 2004, at page 5, paragraph 7. 
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by PAD to Mick Wall to apply for a 4% price increase to the market place.  This we 
rejected and Mick Wall recorded that conversation... 

 ...We, the approach I think was made to Mick Wall but Mick eventually dealt with it 
if it wasn’t made directly to him.  The conversation was recorded and PAD was 
made aware that we were not going to the market for price increases; we saw no 
justification for it and wouldn’t be doing it.’ 

210. Bemrose has produced a note of a telephone conversation between Mick Wall and 
Kevan Winward. It does not give a precise date but states that the call took place 
during December 2003. It states that Mick Wall said ‘words to the following 
effect’: 

‘Kevin [sic] [Winward], it has come to my attention that the nature of the relationship 
between Bemrose Booth and PAD is what I would feel to be the wrong side of the 
honesty line and what I would like to ensure is that we get the right side of the honesty 
line by virtue of the fact that we have, or intend to withdraw the lists that are in our 
possession, withdraw them from the holders of those lists, and that I would strongly 
suggest that you/PAD do the same.’... 

 
We would strongly view that we should continue to ensure that there is not an 
unnecessary targeting of one another’s customer’s accounts. But that effectively, what 
we shouldn’t have is information in one another’s hands of the nature that we had. And 
that, therefore, that information should be withdrawn and MW [Mick Wall] declared our 
intent to withdraw that.’ 

 
211. The OFT notes that this does not correspond with the recollection of Achilles which 

stated: 

‘Kevan Winward had occasion to call Booths sometime towards the end of 2003…  
 
At no point in the conversation was there any discussion of “the honesty line”, or 
“withdrawal of lists”… 
 
…the alleged phone conversation never took place.’ 211 
 

212. Paragraphs 108 to 109 of the Achilles leniency submission stated: 

‘Since the dawn raid on 6 April 2004, Achilles no longer regards the price lists and 
customer lists agreed with Booths as binding. Achilles is taking steps to formulate a 
new pricing structure which it will send to the entire customer base (i.e. not just those 
customers that were previously allocated to Achilles). It also intends to introduce a 
series of promotions and discounts to compete vigorously with Booths. […] In the 
meantime, it is conducting all price negotiations with customers on an individual basis 
and in complete independence from Booths. 
 
On 21 May 2004, Achilles wrote to Booths clarifying that it no longer intended to abide 
by any previous anti-competitive arrangements regarding prices of pads and allocation 
of customers that previously existed between them. It has emphasised that it will now 
determine its commercial policy in complete independence from Booths.’  

 
213. A solicitor representing Achilles sent a letter dated 17 June 2004 to the OFT. The 

letter stated: 

‘[…] Booths have not, at any stage, taken steps to notify my clients that they no longer 
wished to abide by the ancillary understandings agreed with Mr Skelton. My clients 

                                                 
211 See the letter dated 3 December 2004 from Philip Myers to the OFT, at page 2. 
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continued to observe the ancillary arrangements after the conclusion of the Agreement 
until the OFT’s visit on 6 April 2004. Booths did not at any time object to that conduct 
or correct my clients’ impression. My clients believe that their letter to Booths of 21st 
May 2004 was the first communication between the parties which effectively brought 
the anti-competitive arrangements to an end.’ 

 
OFT’s analysis of the evidence as set out in the Statement of Objections 

214. In its Statement of Objections, the OFT provisionally concluded that, based on the 
evidence at paragraphs 208 to 213 above, the single overall agreement and/or 
concerted practice was brought to an end in December 2003. The OFT noted that 
Mick Wall recalled having telephoned Kevin Winward in December 2003 to 
communicate the Bemrose check pads business’ intention to withdraw the 
customer/price lists that had been agreed between it and the Achilles check pads 
business, i.e. the May 2002 lists, that were then in each other’s possession and at 
the time still in use. It was noted that Achilles claimed that this telephone call had 
not taken place and that this was an issue upon which the Bemrose and Achilles 
check pads businesses clearly disagreed. The OFT also noted that Bemrose’s 
account of the telephone conversation with Achilles (as recorded by Bemrose) did 
not necessarily imply that it was the Bemrose check pads business’ intention to 
terminate all anti-competitive dealings with Achilles but that this was one legitimate 
interpretation of the account.  

215. The OFT noted also that on 17 December 2003 Bemrose applied to the OFT for 
leniency and informed the OFT that it had withdrawn the Achilles check pads 
business customer and price list from the sales staff and had issued instructions 
not to refer to it further. The OFT’s provisional view was therefore that, in the 
circumstances of the case (especially considering the OFT’s intention at the time to 
inspect the business premises of Achilles which were visited by OFT officers on 6 
April 2004), Bemrose had taken sufficiently positive steps by the date that it had 
applied for leniency to withdraw from its anti-competitive arrangements with the 
Achilles check pads business. The OFT noted that this view was not changed by 
the fact that the Achilles check pads business may have considered that its anti-
competitive arrangements with the Bemrose check pads business were still 
continuing after that time, until May 2004.  

216. In this context, the OFT noted that accepting either version of events (i.e. the 
termination of the agreement and/or concerted practice having occurred either by 
17 December 2003 or on 6 April 2004 – the latter being the date on which the 
OFT carried out its visits to, among others, the premises of the Achilles check pads 
business under section 28 of the Act, and the date from which, according to 
Achilles’ leniency submission, Achilles no longer regarded the price lists and 
customer lists agreed with the Bemrose check pads business as binding, see 
paragraph 212 above) would result in the agreement and/or concerted practice 
having lasted for 3 whole years and 1 part year. The OFT stated that it was 
satisfied that the agreement and/or concerted practice in this case had ended at 
some point in its fourth year and that it was minded to conclude, for the purpose of 
determining penalties, that the agreement and/or concerted practice was terminated 
in December 2003, being the earlier of the two dates advanced by Bemrose and 
Achilles.  
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The Parties’ representations on the matters addressed in paragraphs 153 to 207 

217. The OFT notes that 4imprint Group and Achilles have not made representations on 
the evidence set out at paragraphs 157 to 213. Bemrose did not contest the OFT’s 
provisional infringement finding. However, in relation to paragraphs 178 to 213 
above, Bemrose asserted that in certain instances the OFT did not set out to a 
sufficient degree the evidence of both Parties in relation to those matters on which 
Bemrose and Achilles gave slightly different versions of events. The OFT has in this 
Decision quoted more extensively from some of the documents it refers to at 
paragraphs 178 to 213 above than it did in the Statement of Objections. The OFT 
has taken into account the views of both Bemrose and Achilles and it considers 
that the weight of the evidence confirms the OFT’s provisional views on the 
matters set out in paragraphs 157 to 213, as set out in the Statement of 
Objections and as specified above in this Decision. 

I. OFT’s conclusions on the single agreement and/or concerted practice 

218. On the basis of the evidence set out and analysed at paragraphs 106 to 216 above, 
the OFT is satisfied that the material outlined above provides strong and compelling 
evidence that from the end of May 2000 at the latest until at least December 2003 
both the Bemrose and Achilles check pads businesses engaged in a single overall 
agreement and/or concerted practice that had the object of fixing the prices of and 
sharing the market for the supply of stock check pads in the UK and that the 
various elements which comprised the single overall agreement and/or concerted 
practice may be analysed as forming part of one single infringement of the Chapter 
I prohibition. 

219. In particular, the Bemrose and Achilles check pads businesses engaged in market 
sharing activities, in that they agreed not to target each other’s exclusively 
allocated customers. 

220. The Bemrose and Achilles check pads businesses also engaged in price fixing 
activities, in that they:  

(a) initially discussed the prices they should quote to customers;  
(b) agreed to a 15 per cent price rise to be implemented in October 2000; 
(c) agreed to a 7.5 per cent price rise to be implemented on 1 April 2001;  
(d) agreed to a 3 per cent price rise to be implemented in May 2002. 

The OFT notes also that the Bemrose and Achilles check pads businesses 
exchanged confidential information as an integral part of their market sharing and 
price fixing arrangements. 

J. Finding of object or effect of the agreement and/or concerted practice in the present 
case 

221. The Chapter I prohibition expressly applies to agreements and/or concerted 
practices which directly or indirectly fix selling prices and share markets or sources 
of supply.212  

222. The OFT considers that the Bemrose and Achilles check pads businesses voluntarily 
entered into, implemented and adhered to the common plan to share the market of 
and to fix prices for the supply of stock check pads in the UK. This common plan 

                                                 
212 See paragraphs 80 to 84 above.  
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took the form of one overall agreement and/or concerted practice with various 
elements (as specified in paragraphs 106 to 203 and paragraph 207). In this case, 
the OFT considers that the obvious aim and consequence of the joint actions of the 
Bemrose and Achilles check pads businesses in relation to the fixing of prices and 
the sharing of the market was to prevent, restrict or distort competition for the 
supply of stock check pads in the UK.  

223. The OFT therefore takes the view that the single overall agreement and/or 
concerted practice between the Bemrose and Achilles check pads businesses had 
as its obvious and intended consequence the fixing of prices in and the sharing of 
the market for the supply of stock check pads in the UK, and therefore had as its 
object the prevention, restriction or distortion of competition in the UK. Similarly, 
the OFT takes the view that the underlying arrangements comprising the single 
overall agreement and/or concerted practice between the Bemrose and Achilles 
check pads businesses had as their obvious and intended purpose and consequence 
price fixing and market sharing, and therefore had as their object the prevention, 
restriction or distortion of competition in the UK. 

K. Appreciability 

224. An agreement or concerted practice will infringe the Chapter I prohibition if it has 
as its object or effect the appreciable prevention, restriction or distortion of 
competition in the UK. The OFT takes the view that an agreement or concerted 
practice will generally have no appreciable effect on competition if the relevant 
parties’ combined share of the relevant market does not exceed 10 per cent213. 

225. However, there will be circumstances where this is not the case. The OFT will 
generally regard any agreement or concerted practice which directly or indirectly 
fixes prices or shares markets as being capable of having an appreciable effect 
even where the combined market share falls below the 10 per cent threshold.214 

226. The single overall agreement and/or concerted practice between the Bemrose and 
Achilles check pads businesses has as its object the fixing of prices and the sharing 
of markets and is therefore considered by the OFT to have an appreciable effect on 
competition whether or not the combined market share in the relevant market of 
the Bemrose and Achilles check pads businesses falls below 10 per cent. The OFT 
therefore takes the view that the agreement and/or concerted practice that is the 
subject of this Decision prevents, restricts or distorts competition to an appreciable 
extent. In any event, as set out at paragraph 26 and footnote 54 above, the 
Bemrose and Achilles check pads businesses had a combined share of the market 
for the supply of stock check pads in the UK of around [...][C] per cent in the year 
ended 31 March 2004. 

L. Effect on trade within the UK 

227. For the purposes of the Chapter I prohibition, the UK includes any part of the UK 
where an agreement and/or concerted practice operates or is intended to operate. 
This is a purely jurisdictional test, to establish that the agreement and/or concerted 

                                                 
213 See OFT Guideline 401 ‘Agreements and Concerted Practices’ (December 2004) at paragraphs 2.16 to 

2.18. From 1 May 2004 the OFT has adopted the EC thresholds on appreciability. 
214 See OFT Guideline 401 ‘Agreements and Concerted Practices’ (December 2004) at paragraphs 2.15 to 

2.21. 
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practice in question has some effect in the UK.215 The OFT considers that by their 
very nature agreements and/or concerted practices to fix prices and/or share 
markets restrict competition and are therefore likely to affect trade. Moreover, it 
should be noted that, to infringe the Chapter I prohibition, an agreement and/or 
concerted practice does not actually have to affect trade so long as it is capable of 
affecting trade.  

228. The agreement and/or concerted practice in which the Bemrose and Achilles check 
pads businesses were involved was capable of altering the structure of competition 
in the UK and resulting in higher prices for stock check pads. The OFT therefore 
considers that trade within the UK is likely to have been affected by the conduct of 
the Bemrose and Achilles check pads businesses.  

M. Duration of the infringement 

229. The duration of infringements in cartel cases may be important in so far as it relates 
to the penalty that the OFT may decide to impose for the infringements in question.  

230. The OFT considers that the agreement and/or concerted practice was entered into 
by the end of May 2000 at the latest (see paragraph 144 and 147 above) and was 
terminated at the earliest by 17 December 2003 (see paragraphs 214 to 216 
above). For the purposes of this Decision, and in particular for the assessment of 
the appropriate amount of the financial penalties to be imposed on the Parties in 
this Decision, the OFT considers that the end date of the infringement is 17 
December 2003, the date on which Bemrose approached the OFT for leniency. The 
duration of the infringement was, therefore, approximately 3 years and 7 months. 

N. Conclusion on the Chapter I prohibition of the Competition Act 1998 

231. The OFT concludes, on the basis of the strong and compelling evidence set out at 
paragraphs 106 to 216 above, that the Bemrose and Achilles check pads 
businesses have infringed the Chapter I prohibition by participating in a single 
overall agreement and/or concerted practice – comprised of a number of sub 
arrangements – which had as its object the fixing of prices in and the sharing of the 
market for the supply of stock check pads in the UK. Where the conduct took place 
over a period of years and is characterised by a single purpose, it would be artificial 
to split up such continuous conduct by treating it as consisting as a number of 
separate infringements.216 

 
 

                                                 
215 See the final judgement of the CAT in Aberdeen Journals [2003] CAT 11, at paragraphs 459 and 460. 
216 Case T-1/89 Rhone Poulenc v Commission [1991] ECR II-867, paragraph 126. 
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SECTION III 

III. DECISION 

232. This section sets out the OFT’s action and its reasons for it.  

A. Single agreement and/or concerted practice 

233. The evidence set out in Sections I and II of this Decision formed the basis of the 
Statement of Objections sent to the Parties. The OFT’s assessment of the Parties’ 
representations on the Statement of Objections is set out in Section II of this 
Decision, save where they relate to penalties, in which case they are discussed in 
part C. of this Section, below. Having considered carefully the evidence and 
analysed the views set out in the Parties’ representations, the OFT finds that there 
was a single overall agreement and/or concerted practice between the Bemrose and 
Achilles check pads businesses that had as its object the fixing of prices in and the 
sharing of the market for the supply of stock check pads in the UK.  

B. Directions 

234. Undertakings are required by law to comply with the Act. Section 32(1) of the Act 
provides that if the OFT has made a decision that an agreement and/or concerted 
practice infringes the Chapter I prohibition, it may give to such person or persons 
as it considers appropriate such directions as it considers appropriate to bring the 
infringement to an end. 

235. As described at paragraphs 106 to 216 above, the OFT is satisfied that the 
agreement and/or concerted practice that infringed the Chapter I prohibition started 
by no later than the end of May 2000 and terminated at the earliest in December 
2003. As the OFT considers that the infringement has already come to an end it is 
not necessary to issue directions in this case. 

C. Financial Penalties 

General points  

236. Section 36(1) of the Act provides that, on making a Decision that an agreement217 
and/or concerted practice has infringed the Chapter I prohibition, the OFT may 
require a party to the agreement to pay it a penalty in respect of the infringement. 
No penalty which has been fixed by the OFT may exceed 10 per cent of the 
turnover of the undertaking calculated in accordance with the provisions of the 
Competition Act 1998 (Determination of Turnover for Penalties Order) 2000 as 
amended (‘the Penalties Order’).218 

                                                 
217 Section 2(5) of the Act states: ‘a provision of this Part which is expressed to apply to, or in relation to, an 

agreement is to be read as applying equally to, or in relation to, … a concerted practice (but with any 
necessary modifications).’  As such, where this section of the Decision includes references to agreements 
taken from the Act or associated statutory instruments, those references should be taken to refer also to 
concerted practices. 

218 Section 36(8) of the Act and the Competition Act 1998 (Determination of Turnover for Penalties) Order 
2000 (SI 2000/309), as amended by the Competition Act 1998 (Determination of Turnover for Penalties) 
(Amendment) Order 2004 (SI 2004/1259). 
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237. The OFT may impose a penalty on an undertaking that has infringed the Chapter I 
prohibition only if it is satisfied that the infringement has been committed 
intentionally or negligently, but it is under no obligation to determine specifically 
whether there was intention or negligence.219 The OFT considers that serious 
infringements of the Chapter I prohibition which have as their object the restriction 
of competition, such as price fixing and market sharing, are by their very nature 
committed intentionally.220 The intention (or negligence) relates to the facts, not the 
law. Ignorance or a mistake of law is thus no bar to a finding of intentional 
infringement.  

238. In this case, the Bemrose and Achilles check pads businesses were involved in an 
agreement and/or concerted practice that had the object of fixing prices in and 
sharing the market for the supply of stock check pads in the UK. Since the 
introduction of the Act, the OFT has undertaken a widespread programme to 
educate the business community about the Act. It is well established that price 
fixing and market sharing between competitors is unlawful and that such activities 
can lead to substantial penalties.  

239. The OFT considers that, in the light of these facts and on the basis of the evidence 
set out in this Decision, the Parties cannot have been unaware that the actions of 
the Bemrose and Achilles check pads businesses for which they are or were 
responsible had the object of preventing, restricting or distorting competition. 
Moreover, the OFT considers that the very nature of the agreement and/or 
concerted practice in this case was such that the Parties could not have been 
unaware that their object was to restrict competition. The OFT is therefore satisfied 
that the infringement was committed intentionally or, at the very least, negligently. 

Immunity from penalties 

240. Section 39(3) of the Act provides that a party to a small agreement is immune from 
the effect of section 36(1). This is defined, pursuant to section 39(1) and the 
Competition Act 1998 (Small Agreements and Conduct of Minor Significance) 
Regulations 2000,221 as an agreement between undertakings the combined 
applicable turnover of which for the business year ending in the calendar year 
preceding the one during which the infringement occurred does not exceed £20 
million. 

241. However, by virtue of section 39(1)(b), a price fixing agreement may not constitute 
a ‘small agreement’ for the purposes of the Act.222 The single overall agreement 
and/or concerted practice set out in this Decision is a price fixing agreement within 

                                                 
219 Section 36(3) of the Act; see Napp Pharmaceutical Holdings Limited and subsidiaries v Director General of 

Fair Trading [2002] CAT 1, at paragraph 455. 
220 See OFT Guideline 407 ‘Enforcement’ (December 2004), at paragraph 5.9, which notes that the 

circumstances in which the OFT might find that an infringement has been committed intentionally include (i) 
circumstances where an agreement or conduct has as its object the restriction of competition and (ii) 
circumstances where the undertaking could not have been unaware that its agreement would have the 
effect of restricting competition, even if it did not know that it would infringe the Chapter I prohibition. 

221 SI 2000/262. 
222 Section 39(9) of the Act provides that, ‘”price fixing agreement” means an agreement which has as its 

object or effect, or one of its objects or effects, restricting the freedom of a party to the agreement to 
determine the price to be charged (otherwise than as between that party and another party to the 
agreement) for the product, service or other matter to which the agreement relates.’ The infringement in this 
Decision involved fixing the prices at which the Parties sold stock check pads to customers and is therefore 
clearly a price fixing agreement within the meaning of section 39(9) of the Act.  
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the meaning of section 39(1)(b). Accordingly, none of the Parties will benefit from 
immunity from penalties under section 39(3). 

Calculation of penalties – general points 

242. In accordance with section 38(8) of the Act, the OFT must have regard to the 
guidance on penalties issued under section 38(1) of the Act for the time being in 
force when setting the amount of the penalty.223 It should be noted that the 
financial penalties relating to the infringement set out in this Decision have been 
calculated in accordance with The OFT's guidance as to the appropriate amount of 
a penalty, OFT 423, December 2004.  

Step 1 – starting point 

243. The starting point for determining the level of penalty is calculated having regard to 
the seriousness of the infringement and the relevant turnover of the undertaking.224 
The ‘relevant turnover’ is the turnover of the undertaking in the relevant product 
market and relevant geographic market affected by the infringement in the last 
business year.225 The last business year is the business year preceding the date of 
the Decision.226 The starting point is formulated as a percentage of each 
undertaking's relevant turnover, up to a maximum of 10 per cent. 227 Whilst the 
OFT is not required by the guidance to formulate the starting point as a percentage 
of relevant turnover in every case, the OFT considers this to be an appropriate way 
in this case of reflecting the seriousness of the infringement and the relevant 
turnover of each undertaking. 

244. The actual percentage rate which is applied to the relevant turnover depends upon 
the nature of the infringement. The more serious and widespread the infringement, 
the higher the likely percentage rate. 228 When making its assessment, the OFT 
considers a number of factors, including the nature of the product, the structure of 
the market, the market share(s) of the undertaking(s) involved in the infringement, 
entry conditions and the effect on competitors and third parties. The damage 
caused to consumers whether directly or indirectly is also an important 
consideration. 229  

Nature of infringement 

245. The OFT has imposed a penalty on each of the Parties. The starting point for each 
penalty is based on the fact that the agreement and/or concerted practice in this 
case involves price fixing and market sharing. Agreements and/or concerted 
practices involving price fixing or market sharing are among the most serious 
infringements of the Chapter I prohibition.230 The usual starting point for each 
penalty in such a case is likely to be at or near 10 per cent of relevant turnover. 

 

                                                 
223 The OFT's guidance as to the appropriate amount of a penalty, OFT 423 (December 2004). 
224 Ibid, at paragraph 2.3. 
225 Ibid, at paragraph 2.7. 
226 The Penalties Order, Article 3. 
227 The OFT's guidance as to the appropriate amount of a penalty, OFT 423 (December 2004) at paragraph 

2.8. 
228 Ibid, at paragraph 2.4. 
229 Ibid, at paragraph 2.5. 
230 Ibid, at paragraph 2.4. 
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Nature of product 

246. Check pads are small pads of numbered paper that are used by staff in restaurants, 
cafes and similar establishments to record customers’ orders. Stock check pads are 
the most basic type of check pad and they are typically used in basic cafes and 
supplied in boxes of 100 and printed on inexpensive paper. The OFT considers that, 
for the purposes of assessing the appropriate level of penalties in this case, stock 
check pads are in a distinct market from ‘bespoke’ check pads which are typically 
used in more expensive restaurants and printed with a company logo on better 
quality paper than stock check pads.231  

Structure of market, market share of the undertakings involved and entry conditions 

247. Detailed statistical data about the relevant market is unavailable. However, the OFT 
notes that the Bemrose and Achilles check pads businesses account for 
approximately [...][C] per cent of the relevant market.232 The size of the market has 
been estimated at around £[...][C] million per year.233 The OFT does not consider 
that there are any other features regarding either the structure of the market or 
entry conditions that are material for the purpose of assessing the starting point for 
the financial penalties in this Decision. 

Effect on customers, competitors and third parties 

248. In its representations on the OFT’s Statement of Objections, Bemrose asserted that 
the anti-competitive arrangements did not extend to all customers and that the 
Parties competed for new customers - and to an extent in respect of existing 
customers - and that Bemrose’s activities in the stock check pads market 
constituted a small part of Bemrose’s overall business.234 4imprint asserted in its 
representations that the agreement did not appear to have adversely affected 
competitors or third parties because competitors of the Bemrose and Achilles check 
pads businesses were able to target the Parties’ customers and offer lower 
prices.235 The OFT disagrees. Whilst the OFT has not sought to quantify the 
amount of any loss caused to customers as a result of the infringement set out in 
this Decision, the OFT notes that the infringement led directly to higher prices in 
respect of a significant proportion of the relevant market.236  

Conclusion 

249. The OFT has had regard to the nature of the infringement, the nature of the 
product, the structure of the market, the market share of the Parties, entry 
conditions and the effect of the infringement on customers, competitors and third 
parties, as set out in paragraphs 245 to 248 above. The OFT considers that the 
Bemrose and Achilles check pads businesses account for a significant proportion of 
the relevant market 237 and that the infringement involved price fixing and market 
sharing and was, therefore, among the most serious infringements of the Chapter I 
prohibition. The starting point for each of the Parties, set out below as part of the 
calculation of each Party’s penalty, has been set accordingly.  

                                                 
231 See paragraphs 23 and 92 to 95 above for more on market definition.  
232 See paragraph 26 and note 54 above. 
233 Ibid. 
234 Bemrose’s representations on the OFT’s Statement of Objections dated 24 February 2006.  
235 4imprint’s written representations on the OFT’s Statement of Objections dated 26 January 2006. 
236 See paragraphs 157 to 206 above which set out evidence of price increases imposed pursuant to the single 

overall infringement set out in this Decision.  
237 See paragraph 26 and note 54 above. 



Page 63 of 75 

Step 2 – adjustment for duration 

250. The starting point may be adjusted to take into account the duration of the 
infringement. Penalties for infringements which last for more than one year may be 
multiplied by not more than the number of years of the infringement.238  

251. In this case, different Parties are responsible for different periods of the 
infringement.239 In relation to the Bemrose check pads business, both Bemrose and 
4imprint Group are responsible for the infringement. 4imprint Group is responsible 
for the period of the infringement from the start of the infringement until 2 July 
2000: this period is used to calculate the duration adjustment in respect of 4imprint 
Group (approximately 1 to 2 months). Bemrose is responsible for the period of the 
infringement from 3 July 2000 until 17 December 2003: this period (approximately 
3.5 years) is used to calculate the duration adjustment in respect of Bemrose. In 
relation to the Achilles check pads business, Achilles is responsible for the entire 
period of the infringement from the end of May 2000 until 17 December 2003: this 
period (just over 3.5 years) is used to calculate the duration adjustment in respect 
of Achilles. The OFT’s conclusions in this regard would not be affected by the 
precise date between 20 April and the end of May 2000 on which the infringement 
started (see paragraphs 146 and 147 above).  

252. Part years may be treated as full years for the purpose of calculating the number of 
years of the infringement. However, in order to encourage undertakings to 
terminate infringements as quickly as possible, the OFT has decided, where 
necessary, to round up the duration of the final year to the nearest quarter year 
rather than the nearest year. Therefore the OFT has rounded up the length of 
infringement for the 4imprint Group to one quarter of a year. The OFT has rounded 
up the length of the infringement for Bemrose to 3 and a half years; a multiplier of 
3.5 will therefore be applied at Step 2 to Bemrose’s penalty. The OFT has rounded 
up the length of the infringement for Achilles to 3 and three quarter years; a 
multiplier of 3.75 will therefore be applied at Step 2 to Achilles’ penalty.  

Step 3 – adjustment for other factors 

253. The penalty may be adjusted as appropriate to achieve the OFT’s policy objectives, 
particularly the objective of deterring undertakings (including other undertakings 
which might be considering activities which are contrary to the Chapter I 
prohibition240) from engaging in anti-competitive practices such as price fixing and 
market sharing. Considerations at this stage may include the OFT's estimate of any 
economic or financial benefit made by the infringing undertakings from the 
infringement(s), and the special characteristics, including the size and financial 
position of the undertakings in question.241  

254. In this case, the OFT considers that it would be difficult to estimate any benefit 
that the Parties have achieved through their price fixing and market sharing 
arrangements that formed the subject matter of the single overall infringement. 
Moreover, the OFT notes the CAT’s finding that the arithmetical calculation of 

                                                 
238 The OFT's guidance as to the appropriate amount of a penalty, OFT 423 (December 2004) at paragraph 

2.10. 
239 See paragraphs 8, 14 and 22 above.  
240 The OFT's guidance as to the appropriate amount of a penalty, OFT 423 (December 2004) at paragraph 

2.11. 
241 The OFT's guidance as to the appropriate amount of a penalty, OFT 423 (December 2004) at paragraph 

2.11. 
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benefit should not form the sole or even the primary means of assessing the 
seriousness of an infringement except in the clearest cases.242  

255. In exceptional circumstances, where the relevant turnover of an undertaking is nil 
and the penalty figure reached after the calculation in Steps 1 and 2 is therefore nil, 
the OFT may adjust the amount of this penalty at this step.243 This may be the case 
for a variety of reasons, for example where the undertaking has ceased trading 
altogether or where the undertaking in question remains in business but has exited 
the relevant product or geographic market since the infringement(s) took place. 
Such an adjustment will be made at this Step in respect of 4imprint Group which 
exited the stock check pads market with the completion of sale of the Bemrose 
check pads business to Bemrose on 3 July 2000.  

Step 4 – adjustment for aggravating and mitigating factors 

256. The OFT has the power to increase the penalty where there are aggravating 
factors, or decrease it where there are mitigating factors.244 The OFT considers 
these points in relation to each Party, below.  

Step 5 – adjustment to prevent the maximum penalty from being exceeded and to avoid 
double jeopardy 

257. The OFT may not impose a penalty that exceeds 10 per cent of the worldwide 
turnover of a Party in its last business year before the date of this Decision, 
calculated in accordance with the Penalties Order.245 The section 36(8) turnover 
figure is not restricted to a Party’s turnover in the relevant product market and 
relevant geographic market.246 The OFT considers below, in relation to each Party, 
whether the penalty would exceed 10 per cent of its section 36(8) turnover. 

258. In addition, where an infringement ended prior to 1 May 2004 the penalty imposed 
in respect of an infringement of the Chapter I prohibition will, if necessary, be 
adjusted further to ensure that it does not exceed the maximum penalty applicable 
in respect of an infringement of the Chapter I prohibition prior to 1 May 2004, i.e. 
10 per cent of turnover in the United Kingdom of the undertaking in the financial 
year preceding the date when the infringement ended (multiplied pro rata by the 
length of the infringement where the length of the infringement was in excess of 
one year, up to a maximum of three years).247 

259. Also, the OFT must, when setting the amount of a penalty for a particular 
agreement or concerted practice, take into account any penalty or fine that has 
been imposed by the European Commission or by a court or other body in another 

                                                 
242 Napp Pharmaceutical Holdings Limited and subsidiaries v Director General of Fair Trading [2002] CAT 1, at 

paragraph 511. 
243 The OFT's guidance as to the appropriate amount of a penalty, OFT 423 (December 2004) at paragraph 

2.13. 
244 Ibid, at paragraph 2.14. 
245 See note 218 above.  
246 The OFT's guidance as to the appropriate amount of a penalty, OFT 423 (December 2004) at paragraph 

2.17. 
247 The OFT's guidance as to the appropriate amount of a penalty, OFT 423 (December 2004) at paragraph 

2.18. 
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Member State in respect of the same agreement or concerted practice.248 Such 
adjustments are not necessary in assessing penalties in this case. 

Calculation of the penalties for the Parties 

Penalty for 4imprint Group 249  

Step 1 - starting point 

260. 4imprint Group’s financial year runs from 1 January to 31 December.250 As noted 
at paragraph 255 above, 4imprint Group’s turnover in the relevant product and 
geographic market in the business year preceding the date of this Decision (the 
business year ended 31 December 2004) was zero.  

261. The OFT has analysed its findings regarding the seriousness of this infringement in 
accordance with paragraphs 243 to 249 above and it has fixed the starting point 
for 4imprint Group at [...][C] per cent of relevant turnover. Because 4imprint Group 
has a zero relevant turnover, the starting point for 4imprint Group is therefore also 
zero.  

262. The OFT notes that 4imprint Group made a number of representations that the level 
of the starting point for assessing its financial penalty should reflect the length of 
the period for which 4imprint Group was responsible for the infringement. As the 
starting point for 4imprint Group is zero, the OFT has not taken account of 4imprint 
Group’s arguments at Step 1. Instead, the OFT has taken account of the length of 
the period for which 4imprint Group was responsible for the infringement when 
making an adjustment to its penalty at Step 3, below.  

Step 2 – adjustment for duration 

263. As stated at paragraph 252 above, the length of infringement for 4imprint Group 
has been rounded up to 3 months. The figure for 4imprint Group at the end of Step 
1 is therefore multiplied by 0.25. However, as the figure for 4imprint Group at the 
end of Step 1 is zero, the application of the multiplier for duration also gives a 
figure of zero. The figure for 4imprint Group at the end of Step 2 is therefore zero.  

264. 4imprint Group made representations that treating part of 2000 as a complete year 
would result in two distinct owners being liable in relation to the same period of the 
infringement and that such an approach would not reflect the relative lengths of 
time for which the respective corporate groups owned the business. In calculating 
the financial penalties for the Parties, the OFT has not treated any part of 2000 as 
a complete year; moreover, in calculating the penalties for 4imprint Group and for 
Bemrose, the OFT has taken into account the lengths of time for which 4imprint 
Group and Bemrose were, respectively, responsible for the Bemrose check pads 
business.251  

                                                 
248 Ibid., at paragraph 2.20.  
249 As noted at paragraph 8 above, the OFT considers that Broadway Incentives and 4imprint Group are jointly 

and severally liable for the penalty the OFT has imposed in respect of the participation by the Bemrose 
check pads business in the infringement set out in this Decision during the period from 13 May 2000 to 2 
July 2000. 

250 See the ‘Annual Report and Accounts 2004’ for 4imprint Group.  
251 See paragraphs 250 to 252, above, and paragraphs 263 to 268 (in relation to 4imprint Group) and 279 (in 

relation to Bemrose) below.  
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265. The OFT considers that its approach to duration as set out at paragraph 251 and 
252 above addresses these concerns.  

Step 3 – adjustment for other factors 

266. As noted at paragraph 253 above, the OFT considers that it is necessary to deter 
undertakings (including other undertakings which might be considering activities 
which are contrary to the Chapter I prohibition252) from engaging in anti-competitive 
practices. In particular, as noted at paragraph 255 above, where the relevant 
turnover of an undertaking is nil and the figure reached after the calculation in 
Steps 1 and 2 is therefore also nil, the OFT may adjust the amount of the penalty 
at Step 3. The OFT makes such an adjustment in respect of 4imprint Group.  

267. In determining the amount of the adjustment, the OFT has used as a starting point 
the figure arrived at by applying a figure of [...][C] per cent to the relevant turnover 
of the Bemrose check pads business (now in the hands of Bemrose) in the business 
year preceding the date of this Decision (the business year ended 1 January 2005). 
In view of the short duration of 4imprint Group’s responsibility for the infringement 
by the Bemrose check pads business (less than three months) and given that a 
penalty is being imposed on Bemrose in respect of the date from which it acquired 
the Bemrose check pads business, the OFT has reduced this figure by applying a 
multiplier of 0.25, resulting in a figure of £[...][C].253 The figure of 0.25 is arrived at 
by rounding the length of 4imprint Group’s responsibility for the infringement up to 
the nearest quarter.254 

268. Given that 4imprint Group had a large total turnover for the business year preceding 
the date of this Decision, the OFT has also considered whether the amount of the 
adjustment constitutes an adequate deterrent for 4imprint Group and for other 
undertakings which might be considering activities which are contrary to the 
Chapter I prohibition.255 In this context, the OFT notes that (i) 4imprint Group had 
begun the process of selling the Bemrose check pads business to a group including 
some of the managers of that business before the infringement began (ii) that 
managers involved in purchasing (and who ultimately did purchase) the business 
were also personally involved in the infringement256 and (iii) that there is no 
evidence of involvement in the infringement by more senior managers that 
remained with 4imprint Group following the completion of the purchase. Given 
these exceptional circumstances, the OFT considers that, whilst nevertheless 
legally responsible for the conduct of the Bemrose check pads business prior to its 
disposal to Bemrose, 4imprint Group may understandably have been more detached 
from the management and supervision of the Bemrose check pads business than 
would normally be the case. Again, the OFT notes that there is no evidence of 

                                                 
252 The OFT's guidance as to the appropriate amount of a penalty, OFT 423 (December 2004) at paragraph 

2.11. 
253 Had it used as a starting point the relevant turnover in the business year before the date on which the 

Bemrose check pads business was sold to Bemrose (the business year ended 31 June 2000), the OFT 
notes that the resulting figure would have been similar. 

254 This is consistent with the calculation of duration for Bemrose and Achilles. See paragraphs 251 and 252 
above and paragraphs 279 and 293 below.  

255 The OFT's guidance as to the appropriate amount of a penalty, OFT 423 (December 2004) at paragraph 
2.11. 

256 Andrew Lindsey, Derek Skelton and Robert Hoon – who were all involved in the infringement (see for 
example, respectively: paragraphs 109 and 133; paragraphs 134 and 135; paragraphs 131 and 178, 
above) - were all among the managers that purchased the Bemrose check pads business from 4imprint 
Group.   
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involvement in the infringement by more senior managers that remained with 
4imprint Group following the completion of the purchase.  Consequently, in the 
exceptional circumstances of this case, the OFT considers that adequate deterrence 
is achieved without applying a multiplier to the figure arrived at above.  

269. The OFT therefore considers that an increase of £[...][C]  is appropriate in this case 
to act as an effective deterrent to 4imprint Group and to other undertakings which 
might be considering activities which are contrary to the Chapter I prohibition. The 
figure for 4imprint Group at the end of Step 3 is therefore £[...][C].  

Step 4 – adjustment for aggravating and mitigating factors 

Aggravation 

270. As mentioned above, there is no evidence that managers remaining with 4imprint 
Group were involved in or otherwise aware of the infringement. Some of the 
individuals involved in the infringement were members of the senior management of 
4imprint Group’s subsidiary, Bemrose UK (now dormant and renamed 4imprint 
UK).257 These were the same individuals who were in the process of purchasing, 
and ultimately did purchase, the Bemrose check pads business from 4imprint 
Group, however. As set out at paragraph 268 above, the OFT considers that 
4imprint Group may understandably have been more detached from the 
management and supervision of the Bemrose check pads business than would 
normally be the case. In these circumstances, the OFT does not consider that the 
involvement in the infringement of the managers of Bemrose UK (now 4imprint UK) 
should be treated as an aggravating factor in relation to 4imprint Group. 

Mitigation 

271. 4imprint Group co-operated fully with the OFT during the investigation and 
responded to all requests for information in a timely fashion. In particular, in its 
representations on the OFT’s Statement of Objections, it admitted the infringement. 
In these circumstances the OFT reduces 4imprint Group’s penalty by [...][C] per 
cent for co-operation.  

272. No addition is made to the penalty for aggravating circumstances and the total 
percentage deducted for mitigating circumstances is [...][C] per cent. As a result of 
this Step, the financial penalty for 4imprint Group will be decreased by [...][C] per 
cent to £40,470 subject to Step 5.  

Step 5 – adjustment to prevent the maximum penalty from being exceeded and to avoid 
double jeopardy 

273. Under section 36(8) of the Act, the maximum financial penalty that the OFT can 
impose is 10 per cent of the turnover of the undertaking determined in accordance 
with the Penalties Order.258 This turnover comprises the amounts derived by the 
undertaking from the sale of products and the provision of services falling within 
the undertaking’s ordinary activities after deduction of sales rebates, VAT and other 

                                                 
257 Andrew Lindsey, Derek Skelton and Robert Hoon – who were all involved in the infringement (see note 256 

above) - were all senior managers at Bemrose UK (now 4imprint UK) or a company that it had responsibility 
for at the time that the infringement began: see the respective employment contracts for the time in 
question for these individuals.  

258 See note 218 above.  
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taxes directly related to turnover259 during the business year preceding the date of 
the decision (‘the applicable turnover’).260 The applicable turnover for 4imprint 
Group in the last business year (the year ended 31 December 2004) was 
£93,591,000. The statutory maximum financial penalty for 4 Imprint Group is 10 
per cent of this figure and is therefore £9,359,100.  

274. In addition, where an infringement ended prior to 1 May 2004 the penalty imposed 
in respect of an infringement of the Chapter I prohibition will, if necessary, be 
adjusted further to ensure that it does not exceed the maximum penalty applicable 
in respect of an infringement of the Chapter I prohibition prior to 1 May 2004, i.e. 
10 per cent of turnover in the United Kingdom of the undertaking in the financial 
year preceding the date when the infringement ended (multiplied pro rata by the 
length of the infringement where the length of the infringement was in excess of 
one year, up to a maximum of three years).261 The applicable turnover for 4imprint 
Group in the business year preceding the year in which the infringement came to an 
end (the business year ended 31 December 2002) was £92,894,000. The 
alternative statutory maximum financial penalty for 4imprint Group is 10 per cent of 
this figure and is therefore £9,289,400. 

275. The financial penalty calculated at the end of Step 4 does not exceed either of 
those amounts. There is no double jeopardy because no penalty has been imposed 
by the European Commission or other relevant body in respect of the infringement. 
Therefore, no adjustment is necessary at Step 5.  

276. The penalty for 4imprint Group is therefore set at £[...][C]. 

Penalty for Bemrose 262 

Step 1 - starting point 

277. Bemrose’s financial year runs from 1 January to 31 December.263 Bemrose’s 
applicable turnover in the relevant product and geographic market in the business 
year preceding the date of this Decision (the business year ended 1 January 2005) 
was £[...][C].264 

                                                 
259 The definition of ‘applicable turnover’ is contained in Article 2 and in paragraph 3 of the Schedule to the 

Penalties Order.  
260 Ibid., Article 3. 
261 The OFT's guidance as to the appropriate amount of a penalty, OFT 423 (December 2004) at paragraph 

2.18. 
262 As noted at paragraph 14 above, the OFT considers that Bemrose and BGL are jointly and severally liable 

for the penalty the OFT has imposed in respect of the participation by the Bemrose check pads business in 
the infringement set out in this Decision during the period from 3 July 2000 to the end of the infringement.  

263 See the section headed ‘Change of financial year end’ in the ‘Annual report for the 18 month period ended 
1 January 2005’ for Bemrose.  

264 The business year for Bemrose that preceded the OFT’s decision was an 18 month period ended 1 January 
2005 rather than a 12 month period because the company was changing its financial year end - see note 
263 above. However, the definition of ‘applicable turnover’ for the purposes of section 36(8) of the Act – 
which is contained in section 2(1) of the Competition Act 1998 (Determination of Turnover for Penalties) 
Order 2000, as amended by the Competition Act 1998 (Determination of Turnover for Penalties) 
(Amendment) Order 2004 (SI 2004/1259) - provides that, ‘”applicable turnover” means the turnover of an 
undertaking for a business year... where a business year does not equal 12 months the applicable turnover 
shall be the amount which bears the same proportion to the applicable turnover during that business year 
as 12 months does to that period’. The OFT considers that the same reasoning that applies to the 
calculation of section 36(8) turnover should be applied to the calculation of relevant turnover. 
Consequently, the relevant turnover for Bemrose will be two thirds of the relevant turnover for the 18 
month period. 
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278. The OFT has analysed its findings regarding the seriousness of this infringement in 
accordance with paragraphs 243 to 249 above and it has fixed the starting point 
for Bemrose at [...][C] per cent of relevant turnover. The starting point for Bemrose 
is therefore £[...][C]. 

Step 2 – adjustment for duration 

279. In accordance with paragraph 252 above, the figure for Bemrose generated at the 
end of Step 1 is multiplied by 3.5. The figure for Bemrose at the end of Step 2 is 
therefore £[...][C].  

Step 3 – adjustment for other factors 

280. As noted at paragraphs 253 to 255 above, the OFT considers that it is necessary 
to deter undertakings (including other undertakings which might be considering 
activities which are contrary to the Chapter I prohibition265) from engaging in anti-
competitive practices. The OFT is of the view that where a party which is liable for 
an infringement has a large total turnover, the penalty figure reached at the end of 
Step 2 may not represent an adequate deterrent for that party. In such a case the 
OFT may consider it appropriate to increase the party’s penalty at this stage to a 
sum significant enough to the party to act as an adequate deterrent, having regard, 
in particular, to its total turnover. 

281. The OFT notes that Bemrose had a large total turnover of £65,482,666.66 in the 
business year preceding the date of this Decision. Thus, whilst the figure reached 
at the end of Step 2 above represents a significant proportion of Bemrose’s 
relevant turnover, the figure is relatively insignificant when compared with 
Bemrose’s total turnover (less than [...][C]). Taking this into account the OFT 
considers that a multiplier of 3 should be applied at this stage. The figure for 
Bemrose at the end of Step 3 is therefore £[...][C].  

Step 4 – adjustment for aggravating and mitigating factors 

Aggravation 

282. The OFT has evidence that Bemrose’s senior management was involved in the 
infringement.266 The OFT considers that this is an aggravating factor and increases 
the penalty by [...][C] per cent. 

Mitigation 

283. The OFT has evidence that since the OFT’s investigation began, Bemrose has 
advised its directors and staff in detail on the provisions of the Act and has 
committed to following a competition law compliance programme.267 The OFT 

                                                 
265 The OFT's guidance as to the appropriate amount of a penalty, OFT 423 (December 2004) at paragraph 

2.11. 
266 Andrew Lindsey, Derek Skelton and Robert Hoon - all senior managers at Bemrose (see for example 

paragraph 13 above) - were involved in the infringement. Bemrose stated in its representations (see note 
234 above) that the Board of Directors at the time of the infringement was unaware of any price fixing and 
market sharing arrangements in relation to the supply of stock check pads. The OFT does not find it 
necessary to conclude on this point because, for the purposes of penalty calculation, the fact that the 
senior managers identified above were involved in the infringement is an aggravating factor within the 
meaning of the OFT's guidance as to the appropriate amount of a penalty, OFT 423 (December 2004) at 
paragraph 2.15.  

267 Bemrose’s representations on the OFT’s Statement of Objections dated 24 February 2006.  
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considers that in the light of these factors it is appropriate to reduce Bemrose’s 
penalty by [...][C] per cent.  

284. Bemrose asserted268 that the fact that it brought the infringement to the OFT’s 
attention and the fact that it cooperated fully with the OFT during the course of the 
investigation were mitigating factors. However, Bemrose has received the benefit 
of leniency for bringing the infringement to the OFT’s attention and continuous and 
complete cooperation was a condition of its being granted leniency. Consequently, 
no extra reduction for mitigation is given for these factors.  

285. Bemrose also stated269 that the anti-competitive arrangements arose out of 
discussions that had the legitimate origin of returning an underperforming part of 
the business to profitability and that this included addressing the procurement of 
materials, some of which were ultimately legitimately procured from Achilles. The 
OFT does not consider that this is a mitigating factor.  

286. The total percentage added to the penalty for aggravating circumstances is [...][C] 
per cent and the total percentage deducted for mitigating circumstances is [...][C] 
per cent. As a result of Step 4, no adjustment is made to the penalty having 
considered aggravating and mitigating circumstances. The financial penalty for 
Bemrose will therefore be £1,888,600 subject to Step 5 and leniency. 

Step 5 – adjustment to prevent the maximum penalty from being exceeded and to avoid 
double jeopardy 

287. Under section 36(8) of the Act, the maximum financial penalty that the OFT can 
impose is 10 per cent of the turnover of the undertaking determined in accordance 
with the Penalties Order.270 This turnover comprises the amounts derived by the 
undertaking from the sale of products and the provision of services falling within 
the undertaking’s ordinary activities after deduction of sales rebates, VAT and other 
taxes directly related to turnover271 during the business year preceding the date of 
the decision (‘the applicable turnover’).272 The applicable turnover for Bemrose in 
the last business year (the year ended 1 January 2005) was £65,482,666.66.273 
The statutory maximum financial penalty for Bemrose is 10 per cent of this figure 
and is therefore £6,548,266.67.  

288. In addition, where an infringement ended prior to 1 May 2004 the penalty imposed 
in respect of an infringement of the Chapter I prohibition will, if necessary, be 
adjusted further to ensure that it does not exceed the maximum penalty applicable 
in respect of an infringement of the Chapter I prohibition prior to 1 May 2004, i.e. 
10 per cent of the turnover in the United Kingdom of the undertaking in the 
financial year preceding the date when the infringement ended (multiplied pro rata 
by the length of the infringement where the length of the infringement was in 
excess of one year, up to a maximum of three years).274 The applicable turnover for 

                                                 
268 Ibid. 
269 Ibid. 
270 See note 218 above.  
271 The definition of ‘applicable turnover’ is contained in Article 2 and in paragraph 3 of the Schedule to the 

Penalties Order.  
272 Ibid., Article 3. 
273 For the reasons set out in note 264 above, this figure is two thirds of Bemrose’s total turnover for the 18 

months ended 1 January 2005.  
274 The OFT's guidance as to the appropriate amount of a penalty, OFT 423 (December 2004) at paragraph 

2.18. 
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Bemrose in the business year preceding the year in which the infringement came to 
an end (the year ended 28 June 2003) was £61,505,000. The alternative statutory 
maximum financial penalty for Bemrose is 10 per cent of this figure and is therefore 
£6,150,500.00. 

289. The financial penalty calculated at the end of Step 4 does not exceed either of 
those amounts. There is no double jeopardy because no penalty has been imposed 
by the European Commission or other relevant body in respect of the infringement. 
Therefore, no adjustment is necessary at Step 5. 

Leniency 

290. Bemrose was granted total immunity from financial penalties as part of the OFT’s 
leniency programme. Bemrose’s financial penalty is therefore reduced to zero. 

Penalty for Achilles 

Step 1 - starting point 

291. Achilles’ financial year runs from 1 April to 31 March.275 Achilles’ turnover in the 
relevant product and geographic market in the business year preceding the date of 
this Decision (the year ended 31 March 2005) was £[...][C]. 

292. The OFT has analysed its findings regarding the seriousness of this infringement in 
accordance with paragraphs 243 to 249 above and it has fixed the starting point 
for Achilles at [...][C] per cent of relevant turnover. The starting point for Achilles is 
therefore £[...][C]. 

Step 2 – adjustment for duration 

293. In accordance with paragraph 252 above, the figure for Achilles generated at the 
end of Step 1 is multiplied by 3.75. The figure for Achilles at the end of Step 2 is 
therefore £[...][C].  

Step 3 – adjustment for other factors 

294. As noted at paragraphs 253 to 255 above, the OFT considers that it is necessary 
to deter undertakings (including other undertakings which might be considering 
activities which are contrary to the Chapter I prohibition276) from engaging in anti-
competitive practices. The OFT is of the view that where a party which is liable for 
an infringement has a large total turnover, the penalty figure reached at the end of 
Step 2 may not represent an adequate deterrent for that party. In such a case the 
OFT may consider it appropriate to increase the party’s penalty at this stage to a 
sum significant enough to the party to act as an adequate deterrent, having regard, 
in particular, to its total turnover. However, the OFT considers that the figure 
reached at the end of Step 2 for Achilles is a significant sum in relation to Achilles 
because both that sum and the relevant turnover taken into account in Step 1 each 
represent an adequate proportion of Achilles’ total turnover for the business year 
ended 31 March 2005.  

                                                 
275 See ‘Report of the Directors and Financial Statements for the Year Ended 31st March 2005’ for Achilles.  
276 The OFT's guidance as to the appropriate amount of a penalty, OFT 423 (December 2004) at paragraph 

2.11. 
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295. Achilles has made representations concerning its financial position and has provided 
the OFT with details of its financial status for the business year ended March 2005; 
in particular, Achilles notes that it [...][C].277 As noted at paragraph 253 above, 
financial position may be a relevant consideration in the context of determining 
whether the sum reached at the end of Step 2 is an appropriate sum for deterrence, 
not only in relation to the party in question but also in relation to third parties who 
may consider engaging in anti-competitive activities. The OFT notes that [...][C]. In 
the circumstances, therefore, the OFT does not consider that Achilles’ financial 
position warrants a reduction of Achilles’ penalty at Step 3. The OFT therefore 
makes no adjustment at this Step and the figure for Achilles at the end of Step 2 is 
£[...][C]. 

Step 4 – adjustment for aggravating and mitigating factors 

Aggravation 

296. The OFT has evidence that Kevan Winward, a director of Achilles, 278 was involved 
in the infringement. The OFT considers that this is an aggravating factor and 
increases the penalty by [...][C] per cent. 

Mitigation 

297. The OFT has evidence that since the OFT’s investigation began, Achilles has 
undertaken competition law awareness training and implemented a competition law 
compliance programme.279 The OFT considers that in the light of these factors 
Achilles’ financial penalty should be reduced by [...][C] per cent.  

298. Achilles asserted that it ceased its involvement in the infringement as soon as the 
OFT intervened280 and argued that this should be a mitigating factor. However, the 
OFT considers that the infringement came to an end on 17 December 2003, before 
the OFT intervened by the use of its formal powers of investigation. Achilles does 
not therefore receive a reduction in penalty for ceasing its involvement in the 
infringement. In any event, the OFT considers that in an infringement that involves 
horizontal price fixing and market sharing it is not appropriate to give a party a 
reduction in penalty merely because it ceases its involvement in the infringement 
following the OFT’s intervention.  

299. Achilles made representations concerning its financial position. The OFT has 
already addressed this issue at paragraph 295 above in relation to Step 3 of the 
penalties calculation. The OFT also does not consider that Achilles’ financial 
position constitutes a mitigating factor at Step 4 for the purposes of calculating a 
financial penalty in accordance with the guidance on penalties currently in force.281 

                                                 
277 Achilles’ representations on the OFT’s Statement of Objections dated 27 February 2006. 
278 See paragraph 15 and note 31 above.  
279 Achilles’ representations on the OFT’s Statement of Objections dated 27 February 2006 and Achilles’ 

Statement of Cooperation dated 24 May 2004.  
280 Paragraph 2.16 and footnote 18 of the OFT's guidance as to the appropriate amount of a penalty - OFT 

423, (December 2004) - note that mitigating factors include the termination of an infringement as soon as 
the OFT intervenes by the exercise of its powers under sections 26 to s28A of the Act.  

281 See paragraph 242 and note 223 above.  
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300. Achilles’ representations also asserted a number of other factors that Achilles 
argued should be taken into account when setting a penalty for Achilles. In 
particular Achilles argues that:282 

(i) it competed with Bemrose prior to the start of the infringement in the face 
of Bemrose’s [...][C]; 

(ii) it was not the leader or instigator of the infringement; 
(iii) its pricing levels did not exploit customers because in 2002 the prices of 

some products were lower than they had been 8 years previously; 
(iv) Achilles’ competition with Bemrose prior to the infringement may have had a 

lasting structural effect on the relevant market to the benefit of consumers; 
and 

(v) it did not know that its conduct was illegal because it has no in-house legal 
department and nobody at the company was aware of competition law.  

The OFT does not consider that these representations constitute mitigating factors 
for the purposes of calculating a financial penalty in accordance with the guidance 
on penalties currently in force.283 

301. Finally, Achilles argued in its representations that its full cooperation with the OFT 
during the course of the investigation should be a mitigating factor. However, 
continuous and complete cooperation was one of the conditions on which leniency 
was granted and so the OFT makes no extra reduction for mitigation for this factor.  

302. The total percentage added to the penalty for aggravating circumstances is [...][C] 
per cent and the total percentage deducted for mitigating circumstances is [...][C] 
per cent. As a result of Step 4, no adjustment is made to the penalty having 
considered aggravating and mitigating circumstances. The financial penalty for 
Achilles will therefore be £255,697.50 subject to Step 5 and leniency. 

Step 5 – adjustment to prevent the maximum penalty from being exceeded and to avoid 
double jeopardy 

303. Under section 36(8) of the Act, the maximum financial penalty that the OFT can 
impose is 10 per cent of the turnover of the undertaking determined in accordance 
with the Penalties Order.284 This turnover comprises the amounts derived by the 
undertaking from the sale of products and the provision of services falling within 
the undertaking’s ordinary activities after deduction of sales rebates, VAT and other 
taxes directly related to turnover285 during the business year preceding the date of 
the decision (‘the applicable turnover’).286 The applicable turnover for Achilles in the 
last business year (the year ended 31 March 2005) was £2,573,946. The statutory 
maximum financial penalty for Achilles is 10 per cent of this figure and is therefore 
£257,394.6.  

304. In addition, where an infringement ended prior to 1 May 2004 the penalty imposed 
in respect of an infringement of the Chapter I prohibition will, if necessary, be 
adjusted further to ensure that it does not exceed the maximum penalty applicable 
in respect of an infringement of the Chapter I prohibition prior to 1 May 2004, i.e. 

                                                 
282 See also Achilles’ Statement of Cooperation dated 24 May 2004.  
283 See paragraph 242 and note 223 above.  
284 See note 218 above.  
285 The definition of ‘applicable turnover’ is contained in Article 2 and in paragraph 3 of the Schedule to the 

Penalties Order.  
286 Ibid., Article 3. 



Page 74 of 75 

10 per cent of the turnover in the United Kingdom of the undertaking in the 
financial year preceding the date when the infringement ended (multiplied pro rata 
by the length of the infringement where the length of the infringement was in 
excess of one year, up to a maximum of three years).287 The applicable turnover for 
Achilles in the business year preceding the year in which the infringement came to 
an end (the year ended 31 March 2003) was £2,779,608. The alternative statutory 
maximum financial penalty for Achilles is 10 per cent of this figure and is therefore 
£277,960.8. 

305. The financial penalty calculated at the end of Step 4 does not exceed either of 
those amounts. There is no double jeopardy because no penalty has been imposed 
by the European Commission or other relevant body in respect of the infringement. 
Therefore, no adjustment is necessary at Step 5. 

Leniency 

306. Achilles was granted a 50 per cent reduction in financial penalty in accordance with 
the OFT’s leniency programme. Achilles’ financial penalty is therefore reduced to 
££127,848.75. 

D. Conclusion on penalties 

307. In conclusion, the OFT has, pursuant to section 36(1) of the Act, imposed financial 
penalties on the Parties as set out in the table below. 

 

Party Penalty calculated at the 
end of Step 5 

Penalty required to be 
paid 

Bemrose 
 

£1,888,600 £0288 

4imprint Group 
 

£40,470 £40,470 

Achilles 
 

£255,697.50 £127,848.75289 

TOTAL £2,184,767.5 £168,318.75 
 

 

E. Payment of penalty 

308. All Parties must pay their respective penalties by close of banking business on 
Friday 9 June 2006. If any of the Parties fails to pay the penalty within the 
deadline specified above, and has not brought an appeal against the imposition or 
amount of the penalty within the time allowed or such an appeal has been made 

                                                 
287 The OFT's guidance as to the appropriate amount of a penalty, OFT 423 (December 2004) at paragraph 

2.18. 
288 As noted at paragraph 290 above, the financial penalty for Bemrose, for which it and BGL were jointly and 

severally liable, has been reduced by 100 per cent in accordance with the OFT’s leniency programme. See 
The OFT’s guidance as to the appropriate amount of a penalty, OFT 423 (December 2004) at paragraphs 
3.11 to 3.12. 

289 As noted at paragraph 306 above, Achilles’ financial penalty has been reduced by 50 per cent in 
accordance with the OFT’s leniency programme. See The OFT’s guidance as to the appropriate amount of 
a penalty, OFT 423 (December 2004) at paragraphs 3.11 to 3.12. 
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and determined, the OFT can commence proceedings to recover the required 
amount as a civil debt.  

 
 
 
 
 

Vincent Smith 

 

Director of Competition Enforcement 


