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 The Appellate Court of Vienna acting as an appellate court 
by way of the presiding judge of the Appellate Court, Dr. 
Reitermaier, as well as the judge of the Appellate Court, Mag. 
Iby, and the County Counsellor, Mag. Herzog, in the law case 
of the plaintiff, the Federal Antitrust Authority, 1020 Vienna, 
Praterstraße 31, represented by the Attorney General, 1010 
Vienna, Singerstraße 17-19, vs. the defendants 1.) R.T.C. 
Radio-Television-Communikation-Handels GmbH, 1010 Vienna, 
Gölsdorfgasse 2/13, 2.) WVD Direktverkauf [Direct Sales] GmbH, 
1020 Vienna, Volkertstraße 6-8, 3.) Alexander Ferrari, 1030 
Vienna, Ungargasse 52/2/21, 4.) Gerhard Bruckberger, 1020 
Vienna, Volkertstraße 8/12, all represented by Friedrich 
Bernreuther, lawyer in Munich, upon an understanding with Dr. 
Michael Wukoschitz, lawyer in Vienna, because of default 
(amount in dispute: EUR 40,000.--), concerning the defendant's 
appeal (interest on appeal: EUR 26,666.67) against the decision 
of the Commercial Court of Vienna of 2.6.2010, 17 Nc 6/10w-7, 
has issued the following  

Decision:  

 The appeal is declared to be inconsequential and the 
contested decision is confirmed with the stipulation that the 
provisional court order is enacted until the main proceedings 
have been legally settled.  

 The defendants must pay for the cost of their appeal; the 
plaintiff must provisionally pay the cost of the appeal by 
itself. 
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The value of the object of the decision exceeds EUR 
30,000.--.  

 The regular appeals rate is not applicable.   

 

Reason: 

 

 The second defendant is the sole shareholder of the first 
defendant. The fourth defendant is a managing director of the 
second defendant, the third defendant is a managing director 
of the first defendant.   

 The first defendant mails so-called "Award Vouchers" and 
"Multiple Prize Lotteries" (games with four and five prize 
winners) to numerous users in the United Kingdom of Great 
Britain and Northern Ireland. In determining the winners by 
this transmission method, someone becomes a winner if his 
assigned number corresponds to the drawn number; this does not 
happen for at least a significantly large majority of the 
addressees. The second defendant is the owner of the trademarks 
"Friedrich Müller Health Guide", "Friedrich Müller Consumer 
Information" and "Friedrich Müller Legal Services" registered 
in the patent office.  

 The Consumer Protection Authority of the United Kingdom of 
Great Britain and Northern Ireland submitted an enforcement 
petition in the sense of Art. 8 Regulation 2006/2004 (EC) to 
the plaintiff on 27.7.2009. 

 To secure its identical enforcement petition, the plaintiff 
asks for a provisional order, by means of which, until the 
conclusion of the legal proceedings concerning its enforcement 
petition, 1.) the first and the third defendants are prohibited 
from operating misleading lotteries using the 
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trademarks "Friedrich Müller" and "Friedrich Müller Legal 
Services" of a kind corresponding to the "Award Voucher" or 
"Final Prize Participation Information" of a five-prize 
lottery in commercial interactions with users in the United 
Kingdom, in which the user is given the false impression that 
he or she has already won a prize, may win a prize or may win 
a prize or some other advantage through some other action, 
although the announced prizes are raffled or uniformly ap-
portioned among users, the prize does not in fact have the value 
communicated by the notice or consumers are given the erroneous 
impression that the award of the prize depends on the payment 
of a certain amount of money, 2) the second and the fourth 
defendants are barred from advancing the implementation of the 
lotteries described under item 1) by granting rights for the 
use of the trademarks "Friedrich Müller " and "Friedrich Müller 
Legal Services", and 3) the fourth defendant is barred from 
promoting the lotteries described under item 1) through the 
provision of a PO box which he owns, to which consumers are 
to send responses in connection with the lotteries described 
under item 1). The plaintiff asserts a petition per Sect. 7 VBKS 
upon the request of the competent Consumer Protection Agency 
of the United Kingdom. The first defendant has mailed letters  
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to numerous users in the United Kingdom, which give the average 
consumer the false impression that he has won a valuable prize 
and that he can accelerate the payment of the prize by remitting 
19.95 or 29.90 British Pounds (GBP) and/or that he can ensure 
that he wins the prize by calling a telephone number subject 
to a charge. For example, the lottery per Annex ./6 gave the 
false impression that the addressee had won a prize of 35,000 
GBP. Upon opening the letters from the first defendant, the 
consumer is not informed that he actually has a very small chance 
of winning the prize (according to Annex ./7 the chance is 
1:87,000 for cash prizes). Annex ./4 gives the impression that 
the consumer has won a prize of 55,000 GBP and that he merely 
has to forward 19.95 GBP in order to receive this prize 
immediately; in actuality, the consumer only wins a bus trip. 
The first defendant thus violated the laws of the United 
Kingdom, specifically CPR 2008, because unfair business 
practices in the sense of Art. 3(3) CPR 2008 have been employed; 
the first defendant violated Art. 3(4) letter a in combination 
with Art. 5 CPR 2008; furthermore there is deception concerning 
the identity and legal status of the company in the sense of 
Art. 5(6) CPR 2008, since the letterhead of the letters lists 
Friedrich Müller, which is however just a registered trademark. 
Important information can only be found in the fine print; this 
represents a misleading omission in the sense of Art. 6 CPR 
2008. According to Annex 1 Line 31 letter a of CPR 2008 a business 
practice is unfair if it gives the false 
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impression, as it does here, that the consumer has won or will 
win a prize. The second defendant is the sole shareholder of 
the first defendant and the owner of the registered trademark 
Friedrich Müller, which the first defendant uses for its unfair 
business practices. The third and the fourth defendants, as 
managing directors of the first and/or the second defendants, 
are responsible for the violations by these companies.   

 The defendants objected that the EC regulation concerning 
cooperation in consumer protection matters is not being used 
as intended, so that the plaintiff is therefore not actively 
legitimised. It is the impression that is created that is 
relevant for claiming deception. In the case of the defendant’s 
contested multiple prize lotteries, it was made clear in the 
conditions for participation that the chance of winning cash 
prizes was only 1:87,000. The determination of the winners per 
Annex ./4 states that the 55,000 prize level was achieved. The 
"prize level of 55,000" and the "Award Voucher for more than 
55,000" are not defined in the promotional information, but 
rather in the conditions for participation, according to which 
this concerned a bus trip, "Highlight of the Alps", for 2 persons 
at a value of 200 GBP per person, amounting to a total of 400 
GBP. The determination of the winners per Annex ./6 also makes 
it clear that the addressee of the letter has not yet won the 
35,000 GBP. Concerning the part of its intention to draw the 
promised prizes from among all submitters or to state that the 
prize does not in fact have the value cited in the notice, the 
plaintiff neither asserted nor attested that the first 
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defendant ever engaged in the corresponding modes of behaviour 
in the United Kingdom. The plaintiff's petition does not 
constrain the statute of limitation, because the translations 
of the documents originally submitted in English were not 
attached to the petition. A constraint of the statute of 
limitations would therefore apply by 21.4.2010 at the earliest. 
The advertisements submitted by the first defendant date from 
30.1, from 23.2, from 2.3 and from 9.3.2009, and it is not known 
when they were submitted to the British Consumer Protection 
Agency. The Agency would be obligated to prove that it had only 
learned of these advertisements after 21.4.2009. The plaintiff 
has failed to prove the responsibility of the second defendant 
as well as that of the third and the fourth defendants according 
to the relevant substantive law of the United Kingdom.   

 With the contested decision, the court of first instance 
granted the provisional order requested under the items 1) and 
2) and rejected it regarding the third item (i.e. concerning 
the surrender of the PO box by the fourth opponent). Aside from 
declaring the copies of the Attachments ./D, ./E, ./F and ./H 
to be components of the judgment, it ascertained the facts that 
were previously repeated in summary at the beginning of this 
decision and that are rendered on pages 8 to 14 of the contested 
decision (pp. 109 to 121 of the file) to which reference is 
made hereafter. In its wide-ranging legal opinion, the court 
of first instance came to the summarised conclusion that the 
plaintiff was legitimised for the asserted injunctive relief 
and that the court of first instance is  
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competent to undertake this action wherein it must use the 
substantive law of the United Kingdom. The first defendant’s 
mailings equally violated the provisions of CPR 2008 and those 
of Art. 3(3) thereof in several respects. It is clearly evident 
from the findings that not only the first defendant but also 
the second defendant participated in the ascertained violation 
of the fair competition laws. According to Art. 15 CPR 2008, 
the responsible managers of the corporations are guilty of these 
violations since these violations were committed by the 
Corporation with their consent or knowledge or they are 
attributable to their negligence. The implementation of the 
high-volume mailings is at least attributable to the negligence 
of the managers. Art. 14 CPR 2008 is merely a legal standard 
for the limitation of actions. Furthermore, the submission of 
the petition to cease and desist of 13.1.2010 interrupted the 
course of the limitation.   

 The defendant's appeal is directed against the acceding 
part of this decision because of an incorrect determination 
of the facts and an improper legal decision, with a petition 
to change this decision so that this part of the plaintiff's 
provisional order is rejected; an annulment order is attached 
as an aid.  

 The plaintiff asks that the appeal should be considered to 
be inconsequential.  

 The appeal is not justified.   

 In proving their objection, the defendants deny that the 
name J.E. Schollmeier, M.A. used by the first defendant in its 
mailings is an imaginary name. The court of first instance  
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maintained that the first defendant's mailings possibly 
contained imaginary names, i.e. it did not determine this with 
certainty, but rather only suspected so. This finding is 
irrelevant for purposes of legal assessment and is therefore 
not taken up by the Court of Appeals.  

 The opponents furthermore complain that the court of first 
instance only assessed parts of the language of the mailing 
per Annex ./G and that it neglected an important statement of 
the conditions of participation contained in these mailings. 

 The Court of Appeals therefore supplements the findings of 
the court of first instance as follows:   

 “The back side of the ‘Fast Submission Form' of the mailing 
per Annex ./G contains the ‘Official Rules of Participation’ 
in small and narrow lettering. The ‘Official Conditions for 
Participation for Great Britain’ contain the following 
sentences: Mode of participation: Each addressee is awarded 
one of five different prizes via an initial draw after the 
mailing and before receipt of the mailing by the addressee, 
as well as under notarial and legal supervision. In each case 
one of the following: 1a) GBP 24,500 in cash (chance of winning 
1:87,000) or 1b) GBP 17,500 in cash (chance of winning 1:87,000) 
or 1c) GBP 10,500 in cash (chance of winning 1: 87,000) or 1d) 
GBP 3,500 in cash (chance of winning 1: 87,000) or 1e) a voucher 
consisting of a bus trip, ‘Highlights of the Alps’ for 2 persons 
at a value of GBP 200 per person, for a total of GBP 400 ... 
Chance of winning 1: 1.11"  

 The defendants correctly point out that the court of first  
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instance uses the expression "prize selection" instead of 
"winner determination" for certain draws organised by the first 
defendant. But this only seems to involve a mistake, possibly 
an error in writing; in the translation of Annex ./6, the wording 
of the original per Annex ./F uses the wording "Prize Selection 
Procedure" (instead of properly "Winner Selection Procedure") 
for "Winner Selection Procedure" in the original.  In all other 
respects the court of first instance fully ascertained the 
wording of the mailings of the first defendant by attaching 
copies of the translations of these mailings.   

 In proving their objection, the defendants furthermore 
contest the correctness of two formulations used in the 
assessment of the proof ("The circumstance that the subjective 
impression is objectively incorrect ... was ... on the other 
hand deducible from the defendant's denied assertions") and 
in the legal evaluation ("... particularly the second defendant 
originally initiated the mailings directly") of the contested 
decision. However, the court of first instance encountered no 
findings consistent with these sentences, so that this ar-
gumentation involving the defendant’s objection is irrelevant.  

 The defendants lastly also deny the correctness of the 
statement that the fourth defendant is the owner of PO Box 519 
in the post office at 1011 Vienna. This statement is entirely 
non-relevant to the appeals proceedings (Item 3 of the 
plaintiffs petition for protection, for which this finding was 
of significance, is legally rejected) and it is not considered 
by the Court of Appeals.   
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 The defendants maintain in their legal complaint that parts 
of the plaintiff’s desire for a finding of noncompliance is 
consistent with Annex I Line 31 of Directive 2005/29/EC, but 
that the contested decision contains no legal arguments serving 
as a basis for this claim.   

 In their appeal, the defendants rightly do not deny that 
the substantive law of the United Kingdom should be applied 
in rendering a decision concerning the present claim. The 
relevant basis for the claim is therefore not the specified 
guideline, but rather CPR 2008, with which the court of first 
instance differed at length. According to CPR 2008, unfair 
business practices are prohibited (Art. 3), with a business 
practice being unfair in particular if it involves a misleading 
action in the sense of Art. 5 or if one of the behaviours listed 
in Annex 1 applies, such as if the wrong impression is created 
that the consumer has already won or will win a prize or a similar 
benefit or will win a prize by performing a certain action, 
although there is in fact no such prize or similar benefit (Annex 
1 Line 31a).   

 The defendants particularly complain in their appeal that 
the court of first instance did not differentiate between the 
individual lotteries operated by the first defendant in its 
decision.   

 The question therefore arises whether a deceptive action 
representing an unfair and therefore forbidden business 
practice (Art. 3(4a) CPR 2008) prevails, whether the business 
practice possibly contains false information about the scope 
of the merchant’s obligations, or whether its overall  
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presentation somehow misleads or may mislead the average 
consumer with regard to the scope of the merchant’s obligations, 
even if the information is factually correct and it induces 
or may induce the average consumer to make a business decision 
which he would not otherwise make (Art. 5(1) and (2).   

 The mailing per Annex ./[illegible. 1 or 4] = translation 
of Annex ./D (to pick an example) represents such a misleading 
action and thus an unfair business practice in the sense of 
CPR 2008: The addressee of the mailing is repeatedly reminded 
in the text that he has won an award voucher of more than 55,000 
("55,000 Award Voucher"). In their statement concerning this, 
the defendants have declared that the promotional information 
does not define what a "Prize Level of 55,000" and the "Award 
Voucher of More Than 55,000" mean. However, this formulation 
is used in a different way in the mailing, so that it must create 
the impression in the addressee that he has won 55,000 GBP. 
The consumer is informed as early as at the beginning of the 
"Award Confirmation" that, in his capacity as the legal advisor, 
the sender (the aforementioned J.E. Schollmeier) herewith 
confirms that the addressee has participated in a special 
lottery with a total prize of 2,500,000 (without naming the 
currency), which is assigned and made available for awards; 
the legally binding results show conclusively that the ad-
dressee has reached the prize level of 55,000. An addressee 
of the mailing in the United Kingdom will naturally count on 
the fact that the available total will be 2,500,000 GBP and 
that he has won 
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a portion of this total amount by way of the "55,000 Award 
Voucher", i.e. 55,000 GBP. It is only stated in the small print 
of the "Official Conditions for Participation" that the 
addressee has been awarded a "55,000 Award Voucher" consisting 
of a "Highlights of the Alps" bus trip at a value of 200 GBP 
per person for a total of 400 GBP. The fact that the mailing 
for this travel voucher is called a "55,000 Award Voucher" is 
obviously only intended to mislead the addressee of the mailing 
concerning the value of his prize and to induce him to pay an 
express processing fee of 19.95 GBP. There is no other ex-
planation for the number 55,000 at all (the defendants also 
do not try at all to explain this number); if in fact there 
were 55,000 addressees of the mailing (this could possibly be 
conceivable), then (with a prize of over 400 GBP each for travel 
vouchers) a total that is clearly greater than 2,500,000 GBP 
would have to be available.   

 However, if in the entire mailing it again and again clearly 
and conspicuously speaks of a "55,000 Award Voucher" and thus 
creates the impression that the addressee is entitled to a prize 
of more than 55.000 GBP, and an actually much lower value is 
only mentioned without any emphasis in the easily overlooked 
small print of the Conditions for Participation, then the 
overall presentation misleads regarding the scope of the 
merchant’s obligations, with the average consumer possibly 
being induced thereby to react to the mailing, which he may 
well not have done (in most cases) in full knowledge of the 
actually granted prize.  
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No other argument about the first defendant’s other 
mailings is necessary, since it is sufficient for the jus-
tification of the plaintiff’s petition for a cease and desist 
order against the first defendant that one of the lotteries 
operated by the latter in the United Kingdom gives the incorrect 
impression in the sense of the plaintiff’s request for a cease 
and desist order that the addressee of a mailing has already 
won a certain prize, although this prize is in fact not of the 
actual value stated in the notice. The lotteries (award 
confirmation, final prize participation information, 
five-prize lottery and express prize distribution) listed in 
the petition to issue a cease and desist order and in the award 
of the contested decision only describe from which lotteries 
the defendants are barred, if the further conditions referred 
to in the grant of the provisional order by the court of first 
instance exist. It is also not relevant whether the prizes 
promised by the lotteries operated by the first defendant in 
the United Kingdom were drawn from among all senders or were 
uniformly distributed because, in formulating a petition to 
cease and desist, a general conception of the petition relating 
to individual prohibitions is in fact necessary so as not to 
make it too easy to evade the prohibition (EIS Justiz 
RS0037607). The first defendant operated various lotteries 
here in rapid succession; it is therefore appropriate and 
correct to prohibit it from operating illegal lotteries in the 
future in a manner that is as wide-ranging as possible.  

 The defendants are furthermore of the opinion that the 
plaintiff's petition to cease and desist is not sufficiently  
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definitive. However, the Court of Appeals joins the decision 
of the OGH [Highest Court] 4 Ob 95/09p, according to which the 
petition to cease and desist is sufficiently definitive because 
the properties of the lotteries offered in the future are 
sufficiently clearly circumscribed based on the negative 
impression of the responding consumers and by means of several 
examples.  

 The appealing party holds that the court of first resort 
does not give a reason why the second defendant should be held 
liable under the law of the United Kingdom for the unlawful 
acts of the first defendant.  

 The defendants did not deny this liability of the second 
defendant for the actions of the first defendant, whose sole 
shareholder it is, in their statement in the provisional 
proceedings of the first instance; they have themselves agreed 
that it is "indeed improper" to "promote anti-competitive 
actions" (p. 12 in ON 6). The provisional order only prohibits 
the second defendant from sponsoring the implementation of the 
lotteries by granting the rights to use their trademarks 
"Friedrich Müller" and "Legal Counsel Friedrich Müller". In 
addition, the plaintiff points out entirely correctly in its 
response to the appeal that, if (as in this case) the expenditure 
of time that is necessary for ascertaining that the foreign 
law limits the right that is to be protected, Austrian law should 
nevertheless apply to the provisional proceedings if it appears 
likely that the validated claim will also be warranted by 
foreign law (4 Ob 67/03m). However Austrian law also forbids 
the facilitation of unfair foreign competition (see ÖBl 2000, 
109). The same applies to the liability  
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of the third defendant and the fourth defendant as managing 
directors of the first and/or the second defendants: In this 
case as well, a civil liability of the manager for unfair 
business practices of the company is very probable according 
to the law of the United Kingdom, because, according to 15 CPR 
2008, the managing director can even be prosecuted and punished 
for offences by the company committed with his agreement or 
connivance. According to Austrian law, the institutions of the 
legal entity are however liable for offences against fair 
competition committed in operating the legal entity of which 
they must be cognisant while fulfilling the obligations 
incumbent upon them (RIS Justiz RS0079521, in particular 4 Ob 
77/92).   

 While the defendants hardly argue in their appeal that they 
adhere to the plea for limitation, they do not dispute the 
argumentation of the court of first instance that they have 
not at all alleged and evidenced any applicable limitation 
according to civil law (Art. 14 CPR 2008 establishes a period 
of limitation only for criminal prosecution). Their appeal only 
concerns the question of the interruption of the limitation 
(due to the plaintiff's petition and the proceedings resulting 
therefrom) and it is unclear according to which legal provision 
of the United Kingdom such an interruption of the limitation 
(which they did not put into question in the provisional 
proceedings of the first instance, see p. 25 in ON 6) would 
have occurred. In this case as well, only Austrian law was 
applied as previously mentioned, since it must be assumed that, 
according to the law of the United Kingdom, a claim asserted 
within the timeframe of the statute of  
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limitations will not become statute-barred merely because the 
lawsuit will end after the period of limitation has expired.  

 Regarding the last item of the appeal, the supposed 
functionally adverse application of the regulation (EC) No. 
2006/2004, the appeal does not contain any explanations as 
regards content, so that this is therefore not taken into 
consideration.  

 The defendants must irrevocably bear the cost of their 
unsuccessful appeal by themselves. The cost exception con-
cerning the costs to the plaintiff is based on Sect. 393(1) 
EO.  

 In view of the rapid succession of the lotteries operated 
by the first defendant in the United Kingdom, the value of the 
object of the decision is EUR 30,000. In view of the recently 
issued decision 4 Ob 95/09p the usual further appeal on points 
of law is not granted.   
 

Appellate Court of Vienna 
1016 Vienna, Schmerlingplatz 11 
Dept. 5, on 24 September 2010 

 
 

Dr. Ernst Reitermaier  
 Electronic Copy  
 per Sect. 79 GOG  
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LEGAL CASE:   
 
1.  1st Party:   Represented by:   
Federal Antitrust Authority  Republic of Austria -  
Praterstraße 31  Singerstraße 17-19  
1020 Vienna  Vienna 1011  
 Reference: III/301.336  

2  1st Party:   Represented by:  
R.T.C. Radio-Television  Dr. Michael WUKOSCHITZ, Lawyer  
Communications-Handels GesmbH  Mariahilfer Straße 1d  
Gölsdorfgasse 2/13  1060 Vienna  
1010 Vienna  Tel.: 586 15 21  
Commercial Register No. 249423z  

3.  1st Party:   Represented by: 
WVD Direktverkauf GmbH  Dr. Michael WUKOSCHITZ, Lawyer  
Volkertsstraße 6-8  Mariahilfer Straße 1d 
1020 Vienna  1060 Vienna  
Commercial Register No. 225009x  Tel.: 586 15 21 

4.  1st Party:   Represented by: 
Alexander Ferrari  Dr. Michael WUKOSCHITZ, Lawyer  
Ungargasse 52/2/21  Mariahilfer Straße 1d 
1030 Vienna  1060 Vienna  
 Tel.: 586 15 21  

5.  1st Party:    Represented by: 
Gerhard Bruckberger  Dr. Michael WUKOSCHITZ, Lawyer  
Volkertsstraße 8/12  Mariahilfer Straße 1d  
1020 Vienna  1060 Vienna  
 Tel.: 586 15 21  
 
IN THE CASE OF:  40,000.00 EUR plus attachment (forbearance, EReg)  
 
The following is attached:   
 

No.  Kind of attachment  Date ON/Attachment  Participant   Reference (Originator)  
1  Decision  24.09.2010  

 
Commercial Court of Vienna  

Court Division 17, on 13 October 2010  
 

Mag.  Peter Hadrer  
(JUDGE)  
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