
 
 
 

 
Anticipated acquisition by FirstGroup plc of the Intergrated Kent Rail 
Franchise 
 
The OFT’s decision on reference under section 33(1) given on 7 April 2005. Full 
text of decision published 15 April 2005. 
 
 
 
PARTIES 

 
1. First Kent Integrated Railways Limited (First Kent), a subsidiary of FirstGroup plc 

(FirstGroup), is one of four parties that have pre-qualified as bidders for a new 
Integrated Kent Rail Franchise. FirstGroup is a surface transportation company. It 
operates railway passenger and freight services and bus travel operations in the 
UK. 

  
2. The Integrated Kent Rail Franchise (IKF) will include passenger rail services on the 

network currently operated by South Eastern Trains (SET), a subsidiary of the 
Strategic Rail Authority (SRA). The IKF is a commuter network serving several 
areas around South East England, parts of Greater London and several London 
termini. The IKF will also include new high-speed services from St Pancras station 
in London making use of the Channel Tunnel Rail Link. Reported turnover for the 
period 9 November 2003 (when SET took over the franchise) to 31 March 2004 
was approximately £195 million1. 

 
TRANSACTION 

 
3. First Kent has tendered for the IKF franchise. The SRA has issued a final invitation 

to tender to the four pre-qualified bidders and expects to select a preferred bidder 
by August 2005, with franchise operations due to commence in December 2005.  

 
4. A satisfactory notification was submitted on 7 February 2005 and the 40 day 

administrative deadline is 7 April 2005. 
 

                                         
1  As this is for a period of less than six months, the accounts do not represent the applicable 

turnover for the relevant business year, however it is clear that the turnover for the relevant 
business year had already exceeded £70 million. 
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JURISDICTION 
 

5. The award of a rail franchise constitutes an acquisition of control of an enterprise 
by virtue of section 66(3) of the Railways Act 1993 (as amended). If First Kent’s 
bid for the IKF is successful First Kent and IKF will cease to be distinct. The UK 
turnover of IKF exceeds £70 million, so the turnover test in section 23(1) (b) of 
the Enterprise Act 2002 (the Act) is satisfied. The OFT therefore believes that it is 
or may be the case that arrangements are in progress or in contemplation which, 
if carried into effect, will result in the creation of a relevant merger situation. 

 
RELEVANT MARKET 

 
6. FirstGroup does not operate rail services that overlap with the IKF. Overlaps exist 

between FirstGroup and the IKF in the following areas: 
 

• on tendered bus services in the Orpington area under contract to 
Transport for London; 

 
• on part of the Croydon tramlink network, the eastern end of which 

overlaps with the IKF for a distance of around one mile between two 
stations. 

 
Product market 

 
7. In travelling between points a passenger has a number of alternative methods of 

transport, including car, rail, coach, bus and air. Their choice will be a function of, 
among other factors, length of the journey, access to a particular means of 
transport (both boarding and disembarkation points), personal preference, the cost 
of the journey, the journey time (including time spent getting to and from stations 
and bus/coach stops), frequency of services and whether there are direct services 
available. These factors are sometimes included in a wider measure of 
‘generalised cost’ 2 of a journey which passengers try to minimise when travelling. 

 
8. In this respect when compared to train travel, bus services tend to be more 

frequent and cheaper, although journeys over the same distance generally take 
longer because they tend to be less direct, have a larger number of stops or are 
held up by congestion. 

 

                                         
2 The generalised cost of a journey includes in-vehicle time; the time spent travelling between 
stations/stops at each end of the journey, and any additional cost in doing so (e.g. fares); any 
interchange penalty reflecting the need to change services or modes to complete a journey; the 
fare paid for the journey; and sometimes other aspects of the journey such as convenience, 
reliability or ‘image’ of the mode of transport used. 
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9. A passenger’s ability to substitute between bus and rail between point-to-point 
flows is therefore highly route-specific, depending for example on the availability 
of different modes of transport, whether a direct service is available, waiting 
times (which depends on relative frequencies), the relative locations of the 
embarkation/disembarkation points, journey times, journey distance, reliability of 
the different modes and fares. Additionally, the degree of substitutability between 
different transport modes is also dependent upon characteristics of the user. A 
distinction may be made between leisure passengers, commuters and business 
travellers who exhibit different sensitivities to journey times. Across all routes, the 
IKF serves primarily commuters.3 

 
10. Evidence collated by the Competition Commission (CC) in two investigations 

completed in 20044 suggests that there is limited substitutability between public 
and private transport in response to price changes, although the exact extent of 
substitutability varies depending on, among other things, the level of car 
ownership in the area and whether the journey made is urban or rural. 
Representations made by third parties in this case suggest in the area covered by 
the franchise the main competition faced by bus and rail is the car. Substitutability 
from bus/rail to car may therefore be higher in this region than in other regions, 
although it is not clear that this is the case where FirstGroup specifically overlaps 
with the IKF. 

 
11. Of particular relevance to this case is the evidence collated by the CC in its 

investigation into FirstGroup’s acquisition of ScotRail. This led the CC to conclude 
that train and local buses were at least potentially substitutable on some routes; 
and that control of bus and rail on a flow where bus services and train services 
overlap could enhance the position of a hypothetical monopolist on that flow. In 
that instance the CC concluded that point-to-point public transport journeys, 
including bus and rail services which serve them where they overlap, were 
regarded as relevant markets. It is acknowledged that this case involved public 
transport services in Scotland and the findings on the extent of substitutability 
between bus and rail may not be equally applicable in other regions. Furthermore, 
this case also involved overlaps with commercial bus routes and hence the 
potential for any lessening of competition was considered greater. 

 
12. Given the route and passenger specific nature of substitutability between different 

types of passenger transport on flows, for the purposes of assessment here the 
relevant frame of reference for assessing the competitive effects of the proposed 

                                         
3 Source:  SRA. 
4 Report on the proposed acquisition by FirstGroup plc of the Scottish Passenger Rail franchise 
currently operated by ScotRail Railways Limited, June 2004; Report on the acquisition by 
National Express Group plc of the Greater Anglia franchise, November 2004.  
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acquisition is considered to be the supply of passenger transport services on 
point-to-point routes. 

 
Geographic market 

 
Point-to-point routes 

 
13. In making a journey, passengers wish to travel from a particular origin to a 

particular destination. The competitive assessment in past cases has therefore 
considered point-to-point public transport journeys to be the relevant frame of 
reference and it is considered appropriate to apply this approach in this case. 

 
Network markets 

 
14. As well as providing passenger transport along point-to-point flows which are 

potentially substitutable, FirstGroup’s bus and tram operations are to some extent 
complementary to train services provided by the IKF. An example may be where 
bus or tram services are used to travel to railway stations for onward journey by 
train. These complementary operations may form broader public transport 
networks where the transport provider has scope to develop interrelationships, for 
example by supplying multi-modal tickets valid only on commonly owned 
transport or by coordinating the timing of services to ensure convenient 
connections. Where relevant, regard is also given to broader transport networks in 
this assessment. 

 
The impact of regulation on the ability of train companies to compete 

 
15. It has been put to the OFT by FirstGroup that all Train Operating Companies 

(TOCs) operating the IKF would be subject to regulation by the SRA and the terms 
of the IKF franchise agreement. These give train companies little scope in setting 
(non-regulated) fares and in setting the frequency and composition of trains. 

 
16. The SRA regulates the level, frequency, maximum journey time and stopping 

pattern of all of passenger services to be operated by the franchisee by means of 
a Service Level Commitment (SLC). Only the SRA has the right under the 
franchise agreement to change the SLC. The franchisee can propose changes to 
the SLC but the SRA is not obliged to accept these proposals. 

 
17. The key aspects of fare regulation are as follows: 

 
• Regulated fares within the IKF franchise include the commuter fares 

basket (comprised of season tickets to and from London and London 
travelcards) and the protected fares basket (comprised of all weekly 
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seasons not covered by the commuter fares basket, saver return tickets 
where a saver ticket fare existed in 2003 and full return fares where no 
saver return existed in 2003). 

 
• The current regulatory limit for both the commuter and regulated fares 

basket is that the total value of the fares basket shall not exceed the total 
value of that basket in the base year, increased cumulatively by RPI+1 
per cent. No individual fare may increase by more than RPI+6 per cent 
from one year to the next. 

 
• It is claimed by the SRA and was accepted by the CC in its investigation 

of NEG/Greater Anglia, that the price of regulated fares in practice 
constrains the increases of unregulated fares on the same flows. 

 
18. The current proportion of regulated revenue to total revenue for the routes 

covered by the IKF is 61.4 per cent5. Since the IKF will be a London commuter 
operator, the proportion of regulated fares is much higher than the national 
average of about 43 per cent. 

 
19. In assessing rail on bus overlaps, the extent to which train services may be 

adversely affected by any reduction in competition depends on this regulatory 
regime. The CC concluded in its report on FirstGroup/Scotrail that the extent of 
regulation of rail fares and frequency of services and other aspects of the 
franchisee’s performance was constrained by regulation by the SRA and hence it 
was not considered that the loss of competition between bus and rail would have 
a significant effect on those rail services. 

 
20. To the extent that bus on rail overlaps exist in this case it is not considered that 

the prospect of a restriction of competition is likely and the OFT has no reason to 
diverge from the conclusions of the CC in its report on FirstGroup/Scotrail in 
respect of this case. 

 
HORIZONTAL OVERLAPS 

 
Bus on rail 

 
21. Each of FirstGroup’s bus operations which overlaps with the IKF franchise are 

operated under contract to London Buses (part of Transport for London (TfL)). 
London Buses plans each of these routes and specifies the service levels and fares 
that are applicable on each of these routes. FirstGroup is contractually bound by  

                                         
5 Source: SRA. 
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the arrangements, has no influence over fares or service levels. Responses from 
TfL and the Office of Rail Regulation (ORR) have confirmed this position. 

 
22. Given FirstGroup’s lack of influence over fares charged and service provided on 

overlapping bus flows, the bus and rail overlaps which cover solely TfL contracted 
services have not been considered in any detail. 

 
Tram on rail overlaps 

 
23. There is only one point-to-point flow where FirstGroup’s contracted tram 

operations overlap with the IKF. This is for a distance of one mile between Kent 
House and Beckenham Junction stations. The point-to-point overlaps are therefore 
minimal. 

 
24. Additionally, FirstGroup operates the tram system under contract with the owner 

Tramtrack Croydon Limited. Like the bus services it operates on behalf of TfL, it is 
paid an operating fee for running the service. It does not own the vehicles nor 
does it have any control over the frequencies, stopping patterns or fares of the 
tram services. 

 
25. Given minimal overlaps and FirstGroup’s lack of influence over fares charged and 

service provided on overlapping tram flows, it is not considered that the tram on 
rail overlaps in this case could give rise to a substantial lessening of competition. 

 
Network effects 

 
26. In securing the IKF franchise and running bus and tram services which are to 

some extent complementary to the rail operations it is conceivable that scope 
would exist for FirstGroup to enhance the integration of bus, tram and rail 
services in South London by scheduling services to generate better connections or 
offering multi-modal travel cards. Whilst on the face of it, such network effects 
may be considered advantageous for consumers, transport networks also generate 
a potential source of competitive advantage against new entry or the expansion of 
existing smaller operators. 

 
27. However, FirstGroup’s bus and tram operations are run under contract with TfL 

and Tramtrack Croydon Limited and hence it has no ability to reschedule 
timetables to its advantage. Additionally, it lacks any freedom to introduce multi-
modal ticketing arrangements in the overlap areas. 

 
28. FirstGroup would therefore have no scope to develop inter-relationships on the 

back of the acquisition of the IKF and hence network effects are not considered to 
be an anti-competitive consideration in this case. 
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Barriers to Entry and Buyer Power 

 
29. Given the lack of concerns raised by this merger it has not been necessary to 

conclude on the extent to which barriers to entry and buyer power may be 
relevant countervailing factors in this case. 

 
THIRD PARTY VIEWS 

 
30. Third parties were generally unconcerned by the merger. One concern was raised 

in respect of potential network effects arising from the merger. This issue is 
addressed above. 

 
ASSESSMENT 

 
31. The parties’ activities overlap in only two relatively small areas. In relation to 

these areas the SRA or TfL would exercise a high degree of supervision over the 
merged entity’s behaviour. Third parties were not generally concerned by the 
merger. 

   
32. Consequently, the OFT does not believe that it is or may be the case that the 

merger may be expected to result in a substantial lessening of competition within 
a market or markets in the United Kingdom. 

 
DECISION 

33. This merger will therefore not be referred to the Competition Commission under 
section 33(1) of the Act. 

 
 


