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PARTIES 
 
1. SRCL Limited (SRCL), a subsidiary of US-based company Stericycle Inc, is 

a UK company providing waste management, processing and related 
services to the medical and other sectors throughout England and Wales. 
Its turnover for the financial year ended 31 December 2007 was 
approximately £21 million. 

 
2. Cliniserve Limited (Cliniserve) provides waste management and processing 

services principally to the medical sector. Its focus is on the collection 
and treatment of healthcare and pharmaceutical waste and disposables. 
Cliniserve's turnover for the financial year ended 30 April 2008 was £12 
million.  

 
TRANSACTION 
 

3. SRCL is proposing to acquire the entire issued and allotted share capital of 
Cliniserve. Initially, the OFT was advised that this would entail the 
acquisition of (a) Cliniserve's medical waste collection business that 
operates across the whole of the UK, and (b) a medical waste treatment 
facility in Littlehampton, West Sussex. It was the intention of the parties 
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that a second facility in Frome would not comprise part of the 
transaction.1 

 
4. Subsequent to its informal submission for merger clearance, however, 

SRCL notified the OFT of the prospect that it would also acquire the 
facility at Frome. As such, it requested that the OFT assess the proposed 
transaction on the basis that this plant would also be acquired by SRCL as 
part of the transaction.  

 
5. The parties notified the transaction on 8 September 2008. The OFT's 

administrative deadline, as extended, expires on 21 November 2008. 
 

JURISDICTION 
 

6. As a result of this transaction SRCL and Cliniserve will cease to be 
distinct. 

 
7. The parties submitted that they overlap in and have a combined share of 

approximately [40-50] per cent of all available alternative technology 
treatment capacity in the UK and the share of supply test in section 23 of 
the Enterprise Act 2002 (the Act) is therefore met.  

 
8. The OFT therefore believes that it is or may be the case that 

arrangements are in progress or in contemplation which, if carried into 
effect, will result in the creation of a relevant merger situation.  

 
MARKET DEFINITION 

 
9. In the UK, the parties overlap in: 

 
a. the supply of waste management services (collection and 

transportation, treatment and disposal) for customers generating 
both large quantities and small quantities of healthcare risk waste  

                                         
1 [ ] 
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 (LQG and SQG customers respectively)2 in south east England, and 
 

b. the provision of healthcare risk waste collection in south west 
England and Wales.  

 
10. At the time of the OFT's decision Cliniserve's alternative technology 

treatment facility at Frome, in south west England, was still undergoing 
testing and was not yet in service. However, the evidence available to 
the OFT indicated that it was realistic to consider that the plant would 
be operational within two years (and indeed this appeared likely to be 
the case).3 When opened, the OFT considered this facility could be 
used to service waste originating from south west England and Wales. 

 
Product scope 

 
Waste Treatment 

 
11. The principal methods for the treatment and disposal of such waste 

include landfill4, high temperature (HT) treatment (that is, incineration) 
and alternative technology (AT) treatment (such as dry heat, steam 
augers, autoclaves, microwaves and chemical treatment). 

  
12. This sector was considered in detail by the Competition Commission 

(CC) in its 2006 Final Report into the completed acquisition of Sterile 
Technologies Group by Stericycle International LLC (the CC Report). It 
considered that there are two approaches to examining the boundaries 
of healthcare risk waste markets. One approach is to examine these 

                                         
2 Consistent with the CC's 2006 Final Report into the completed acquisition of Sterile 

Technologies Group by Stericycle International LLC's (CC Report's) findings, the OFT's market 
enquiries revealed that customers are typically characterised as SQGs or LQGs according to 
their volume of waste production. The different relative sizes of these customers means they 
have different collection requirements, which results in differing business models for the 
servicing of these two different customer groups. Further, LQG customers tend to purchase 
waste management services via tendering arrangements, while SQG customers tend to 
purchase services on a more ad hoc basis. The majority of LQG customers consist of NHS 
organizations. 

3 [ ], Cliniserve was more optimistic, advising that there was a very good chance it will be 
operational by the end of 2008. [ ] In light of this evidence, the OFT considered it likely that 
the plant would become operational within two years following the merger. 

4 Disposal by landfill is only appropriate if the waste does not require any further treatment 
before disposal. Such further treatment consists of dealing with the waste at high 
temperatures or by means of alternative technologies. In high temperature technologies, most 
of the waste is disposed of during the high temperature process. In alternative technologies, 
the mass of the waste is not as significantly reduced during the process. 
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markets on an integrated collection and treatment basis, the other is to 
examine the constituent parts separately. The reason the CC 
considered that an integrated approach is possible is because producers 
of healthcare risk waste do not separately purchase collection and 
treatment services but purchase an integrated package.5 From a 
demand-side perspective, the service supplied is an integrated one, 
even if the actual treatment is subsequently carried out by a different 
provider to the collector. 

 
13. However, the CC saw value in examining the constituent components 

separately for the purpose of market definition because, inter alia, it 
considered that this approach 'provided a clearer focus on the relevant 
competitive constraints for each of the component parts of this 
integrated service'.6 Notwithstanding this, the CC recognized that both 
approaches could provide an effective analytical framework.7 In this 
regard, the parties submitted that the relevant treatment product 
market in this instance is healthcare risk treatment services for waste 
that is suitable for AT treatment and which may be treated at either HT 
or AT treatment plants. 

 
14. In this regard, the parties note the conclusions of the CC Report that 

regulatory requirements mean that certain healthcare risk waste must 
be treated by HT incinerators, while other healthcare risk waste may be 
treated at either AT or HT treatment plants. As such, HT treatment 
provides a constraint on AT treatment but not necessarily vice versa 
(depending on the type of waste being treated). 

 
15. Market enquiries conducted by the OFT in this case indicated that 

producers of healthcare risk waste have continued to purchase waste 
management services from firms on an integrated basis since the CC 
Report was published. Enquiries also indicated that HT treatment 
facilities continue to be used to treat waste suitable for AT treatment, 
indicating that they still provide a constraint on AT treatment facilities.  

 
16. In light of this evidence, and in the absence of evidence to the 

contrary, the OFT considered it appropriate to adopt the approach to 
product market definition for treatment used in the CC Report, that is, 

                                         
5 CC Report, paragraph 4.2. 
6 CC Report, paragraph 4.3. 
7 Ibid. 
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a product market for treatment services for healthcare risk waste that 
is suitable for AT treatment and which may be treated at either HT or 
AT treatment plants. 

 
Waste collection 

 
17. Consistent with the findings of the CC Report, the parties submitted 

that the relevant healthcare risk waste collection markets in this case 
were: 

 
a. collection services for healthcare risk waste and other healthcare 

waste (that is, offensive waste and domestic or municipal waste) 
provided to LQG producers of healthcare waste, and 

 
b. collection services for healthcare risk waste and other healthcare 

waste (that is, offensive waste) provided to SQG producers. 
 

18. The CC Report found that, although minimal investment would be 
needed for an operator offering an LQG collection service to begin 
offering an SQG service on a significant scale, switching is not as a 
matter of simply purchasing different vehicles. The CC found that 
significant financial investment would be required in advertising, the 
costs of which would be sunk (that is, irrecoverable upon exit from the 
market).8 Similarly, for companies that collect waste from SQG 
customers, expanding into LQG collection may require additional 
training services to be provided as part of its service offering,9 as well 
as a demonstration that the firm has access to sufficient amounts of 
treatment capacity. The CC also noted that larger customers (for 
example, NHS Trusts) may prefer providers with 'in house' treatment 
operations or those with treatment facilities located close to NHS 
facilities.10 

 
19. The OFT's market enquiries in the present case corroborated the 

findings of the CC Report, especially with regard to the preference of 

                                         
8 CC Report, paragraph 4.84. 
9 CC Report, paragraph 4.85. 
10 CC Report, paragraph 4.86. 
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large customers for vertically-integrated waste-management providers 
located within close proximity.11  

 
20. As such, the OFT considers the CC Report's approach to market 

definition is an appropriate framework for the analysis of collection 
services in the present case, that is, product markets for collection 
services for healthcare risk waste and other healthcare waste provided 
to LQG customers, and separately, to SQG customers. 

 
Geographic scope 

 
Waste treatment 

 
21. In relation to the relevant geographic market, the parties submitted 

that, in accordance with the conclusions of the CC Report, a distance 
of around 100 miles is the maximum distance over which providers of 
waste treatment services would be able to exert a competitive 
constraint.12 The parties therefore submitted that the relevant 
geographic market was an area with a radius of no more than 
approximately 100 miles from each customer. 

 

22. Given the locations of the parties' various facilities in southern England 
and Wales, if a 100 mile radius is used, it is arguable that a market 
definition encompassing much of southern England and the Midlands 
could be adopted. However, on the basis of information provided by 
the parties and other market participants, the OFT considered this 
candidate geographic market to be too wide and that there were 
grounds for adopting a geographic market around each facility with a 
radius of considerably less than 100 miles. In particular, data received 
from the parties suggested that 90 per cent of the revenue generated 
by each of the parties' sites is received from customers located 
between [ ] and [ ] miles away from that site, with an average distance 
of [25-75] miles.13 This is consistent with the findings outlined earlier 
regarding customers' preferences for facilities to be located as close as 
possible to them. 

                                         
11 The NHS London Procurement Program, which manages the tendering process for a number of 

London NHS Trusts, was particularly concerned that healthcare risk waste providers be 
located as close as possible to London. 

12 Although the CC Report acknowledged that (at paragraph 4.50) 'in practice the distance is 
likely to be less than this.'  

13 For plants located in the greater London area, these distance ranges were found to be smaller. 
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23. Interviews with market participants also tended to suggest that each 

facility's relevant geographic market was likely to be less than 100 
miles. The broad consensus among third parties was that the 
competitive dynamic between the parties differed geographically 
between regions. In this respect: 

 
• third parties noted that there are currently quite severe capacity 

constraints in the south east of England, affecting the nature of 
competition there, which do not appear to be binding in other regions 

 
• in Wales, market enquiries revealed that the large majority, if not all, 

NHS Trusts are serviced by SRCL as part of a single contract covering 
all Wales (the 'All Wales' contract), and 

 
• in the south west of England, the identity and relative strength of 

companies bidding for treatment contracts was found to differ from 
those operating in the south east: Ethos, for instance, has a large 
treatment facility that is used to service customers in the south west 
of England but not the south east.  

 
24. The above evidence casts doubt on the proposition that treatment 

facilities in the south of England and Wales are constrained by facilities 
as far as 100 miles away and, in particular, by rival plants in the 
Midlands and/or the north of England or Scotland. 

 
25. The OFT also considered whether there was a basis for narrowing the 

geographic market such that London NHS Trusts comprised their own, 
separate market. There are 72 NHS Trusts and hospitals located in 
greater London14, of which 38 obtain their healthcare risk waste 
management services via a centralised tendering process conducted by 
the NHS's London Procurement Program (LPP). The LPP informed the 
OFT that approximately 20 more Trusts are expected to join the LPP in 
the next two years, with the intention being that all London NHS Trusts 
will eventually join the program. 

 

                                         
14 Made up of 31 Primary Care Trusts, 24 Acute Trusts, three mental health trusts and 14 

'foundation' trusts that are regulated by Monitor. (Source: NHS London website). 
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26. In order to compete for LPP contracts, companies must be part of the 
LPP's Framework Agreement (LPP agreement). Currently, only SRCL, 
Cliniserve, Polkacrest, Grundon and MWS are signatories to the LPP 
agreement,15 which is due to expire, at the earliest, in December 2010. 
The LPP advised the OFT that EU Procurement Rules mean that no new 
signatories are able to be added until 2010 at the earliest, except in 
exceptional circumstances.16 

 

27. Given these specific characteristics and, in particular, the temporal 
barrier to entry represented by the duration of the LPP agreement, the 
OFT considered there may be a basis for considering London NHS 
Trusts as effectively forming a separate geographic market from the 
south east of England. It was not necessary for the OFT to conclude on 
this issue, however, given that it does not make any difference to the 
substantive analysis. 

 
28. On the basis of the data provided by the parties, and on the basis that 

the nature of competition appears to differ between regions, the OFT 
considered the following geographic areas as a basis for its assessment 
of this case: 

 
a. south east England 

 

b. south west England, and 
 
c. Wales. 

 
Waste collection 

 
LQG customers 

 
29. Consistent with the CC Report’s approach, the parties contend that the 

relevant geographic scope for LQG collection is within an area around 
each customer of a radius of approximately 100 miles. The parties 
noted that the CC Report did not consider it necessary to distinguish 

                                         
15 These suppliers are the only companies that can bid for LPP healthcare risk waste services. 

There are other signatories to the LPP agreement that can bid for other waste disposal 
contracts, such as recyclable waste. (See Endnote 1). 

16 The LPP advised that 'exceptional circumstances' would be, for example, a significant amount 
of capacity becoming unavailable for bidding for LPP Trust contracts. 
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between collection and treatment services for the purposes of defining 
the relevant geographic market, given the integrated nature of the 
product that is purchased and the fact that the area over which 
services are provided will be jointly determined by the location of 
treatment facilities and considerations of the distance that it is 
economical to transport waste. 

 
30. In light of the fact that customers source healthcare risk waste 

solutions on an integrated basis, it follows that the relevant geographic 
dimension for collection will be likely closely to correlate that for 
treatment. Given the OFT has found there to be three distinct 
geographic fields of rivalry between the parties for treatment, it has 
also decided to adopt these areas as the basis for its assessment of 
collection services for LQG customers: south east England, south west 
England and Wales. 

 
SQG customers 

 
31. In relation to SQG customers, the parties took the same approach to as 

that outlined in the CC Report. The CC Report found that the collection 
of SQG waste involves a large number of separate customers, or 
collection points, each with small waste volumes. This may give rise to 
economies of route density as a result of being able to collect waste 
from a larger number of SQG customers located closely to each other. 
The CC considered that a hypothetical monopolist supplying SQG 
customers in a given geographic area will, in principle, have a cost 
advantage over suppliers located outside the geographic area.17 As 
such, it concluded that there may be a basis for finding smaller 
geographic markets for SQG collection services than LQG collection 
services (although it did not consider it necessary to define the precise 
limits of the markets in that case).18 

 
32. The OFT's investigations in the present case found no evidence to 

contradict the CC's findings in this regard and indeed tended to confirm 
the proposition that SQG markets are narrower than a 100 mile radius 
from each customer. The OFT therefore considers the relevant 
geographic markets, at their broadest, to be the provision of collection 

                                         
17 CC Report, paragraph 108. 
18 CC Report, paragraph 109. 
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services to SQG customers in each of south east England, south west 
England and Wales. The OFT did not consider it necessary to conclude 
on whether adopting narrower geographic regions was appropriate as 
this would not have affected the substantive analysis. 

 
Conclusion 
 
33. On the basis of the above, the OFT considered that the relevant 

markets in this case were, in each of south east England, south west 
England and Wales: 
 
a. healthcare risk waste treatment services for waste that is suitable 

for AT treatment (and which may be treated at either HT or AT 
treatment plants) 

 
b. collection services for healthcare risk waste and other healthcare 

waste provided to LQG producers of healthcare waste, and 
 

c. collection services for healthcare risk waste and other healthcare 
waste provided to SQG producers. 

 

UNILATERAL EFFECTS  

 
34. The OFT has assessed the competitive effects of the merger at both 

the treatment and collection levels simultaneously because: both 
merging parties are vertically integrated, many customers obtain 
healthcare risk waste services on an integrated basis (that is, collection 
and treatment), and no specific horizontal concerns were raised in 
isolation in relation to collection in any of the geographic regions 
considered above.19 

 
SOUTH EAST ENGLAND  

 
Increased share of treatment capacity 

 
35. Both parties own and operate facilities suitable for treating healthcare 

risk waste in the south east of England. SRCL owns and operates AT 
facilities at Larkfield as well as HT facilities located at Sidcup, 

                                         
19 One third party, [ ], raised concerns of a vertical nature. These are dealt with separately. 
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Hillingdon, Bournemouth and Ashford. Cliniserve has an AT facility 
located at Littlehampton. 

 
36. As an immediate result of the merger, SRCL's share of operational 

treatment capacity will increase by [3,000-4,000] tonnes per annum – 
the capacity of Cliniserve's Littlehampton plant – to approximately 
[40,000-50,000] tonnes per annum. Its share of available capacity is 
unlikely to increase immediately, however, as Littlehampton is currently 
operating at full capacity.20 

 
37. The table below lists the companies operating treatment facilities 

servicing customers in south east England, along with capacities 
attributable to customers in this region.  

 

                                         
20 [ ] 
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Table 1 – current treatment capacity of AT and HT treatment 
attributable to south east England21

 

Operator22 Capacity Share (per cent) Post-merger HHI23

Cliniserve [3,000 - 4,000] [4-7] [ ] 

SRCL [35,000-40,000] [46-68] [ ] 

Combined [35,000-45,000] [50-75] [ ]* 

MWS 4,80024 [6-9] [ ] 

Polkacrest 
[10,000-
11,000]25 [13-19] 

[ ] 

Grundon 17,00026 [22-29] [ ] 

Total [59,600-75,800] 100 [3,000-4,000] 

  *HHI delta [400-800] 

 
OFT's approach to future expansion by suppliers 

 
38. The data in table 1 above show the current capacity position for each 

supplier treating waste for customers in the south east of England. It 
does not take account of anticipated changes to a supplier's treatment 
capacity as a result of new or expanded facilities. 

 

                                         
21 Source: parties' and various third party submissions. 
22 Four other potential competitors, Pyros, Ethos, Vetspeed and Addenbrooke NHS Trust were 

put forward by the parties as also within the relevant market. For the reasons outlined in 
paragraphs 68 to 74, below, however, the OFT did not consider them to form part of the 
relevant market. 

23 'The HHI measures market concentration, but takes account of the differences in the size of 
the market participants. The HHI is calculated by summing the squares of the market shares 
of all the firms engaged in the market. The increase in HHI (or delta) can be calculated by 
subtracting the market's pre-transaction HHI from the expected post-transaction HHI. The 
OFT is likely to regard any market with a post merger HHI in excess of 1800 as highly 
concentrated, and any market with a post merger HHI in excess of 1000 as concentrated. In 
a highly concentrated market, a merger with a delta in excess of 50 may give rise to potential 
competition concerns. In a concentrated market, a merger with a delta in excess of 100 may 
give rise to potential competition concerns.' (OFT, Substantive Merger Assessment Guidance, 
paragraph 4.3). 

24 This volume is currently being treated at MWS' plant in Nottingham. The OFT understands 
that this is a short-term strategy only, however, until MWS' proposed AT facility in London 
becomes operational. 

25 Polkacrest is currently sending some waste previously treated by its facilities in south east 
England to northern England [ ]. 

26 The OFT understands Grundon has between 17,000-20,000 tonnes per annum of capacity, 
but has taken a conservative approach. 
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39. In the analysis that follows, the OFT has had regard to future changes 
in treatment capacity only where there is a sufficient likelihood that 
such changes will in fact occur. The asymmetry of the reference test 
(the OFT is under a duty to refer when it is 'or may be the case' that 
the merger may be expected to result in a substantial lessening of 
competition) means that the OFT will necessarily: 

 
• take due regard of future expansion plans by the merging parties 

provided always that there is evidence that it is realistic that they 
will occur, and 

 
• require more stringent evidence that expansion plans by 

competitors are actually likely to proceed where they are relevant to 
a finding that there is no realistic prospect of a substantial lessening 
of competition.27 

 
40. Against this background, the OFT has considered whether it should 

take account of expansion plans by suppliers currently in the market to 
determine the competitive position by way of additional information to 
that provided in table 1, above. 

 
(a) Cliniserve Littlehampton 

 
41. The parties submitted that the increase in SRCL's current share of 

capacity in south east England would be unlikely to cause competition 
concerns because Littlehampton represents only a small proportion of 
the total capacity in the region. However, the OFT notes that it is 
apparent from the evidence above that SRCL already holds a 
substantial proportion of capacity used to service this region.  

 
42. The OFT's investigation also suggested that the current [3,000-4,000] 

tonnes per annum licence does not give an accurate representation of 
Littlehampton’s competitive significance going forward. 

 
• [ ]. 
 

                                         
27 This is in line with the OFT's approach to new entry, namely that evidence of new entry must 

be timely, likely and sufficient if it is to be relied on (see OFT Mergers – substantive 
assessment guidance, paragraph 4.17). 
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• Second, internal Cliniserve documents also indicated Cliniserve was 
giving serious thought to a further expansion to increase capacity 
to between [5,000 and 10,000] tonnes per annum within two 
years. [ ].  

 
43. The OFT therefore considered that, absent the merger, there was a 

realistic prospect that the capacity of the Littlehampton facility would 
be expanded from [3,000-4,000] tonnes per annum to between [4,000 
-9,000] tonnes per annum within two years.28 Accordingly, it 
considered that this higher range was a more accurate representation 
of the relative capacity gain that SRCL could realistically derive from 
the transaction in the foreseeable future.  

 
44. Further, the OFT believes that Cliniserve was likely to provide one of 

the key sources of spare capacity (as opposed to total capacity) in the 
south east region following the expected expansion of its facility. 
Based on estimates of operating capacities provided by the parties and 
by third parties, and on the expansion plans of various operators 
discussed below, the OFT estimates that SRCL's share of spare 
capacity is likely to increase as a result of the merger when compared 
to the likely situation absent the merger.29 

 
45. In addition to Cliniserve's plans to expand Littlehampton, the OFT was 

also made aware of expansion plans by third parties. The merging 
parties submitted that there were multiple sources of potential and 
planned expansions that could occur within the next one to two years, 
including from Polkacrest, MWS and at a number of NHS Trust sites. 
The OFT conducted extensive enquiries on this issue, and found that 
expansion from a number of third parties was likely in the short to 
medium term, as explained below. 

 
(b) Polkacrest 

 
46. Polkacrest owns an AT treatment facility at Edmonton, as well as a 

number of transfer stations in the south east of England. In December 
2007, the capacity of the Edmonton facility was downgraded from just 
over 10,000 tonnes per annum to approximately [.] tonnes per annum 

                                         
28 The OFT was unable to confirm whether a stated 'doubling of capacity' referred to capacity 

pre or post expansion to [3,000-4,000] tonnes. 
29 This assumes the volume treated by all market participants stays constant. 
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as a result of an order from the Environment Agency (EA). The parties 
submitted that this capacity could be re-instated. 

 
47. [ ].  

 
48. Presently, waste that previously would have been treated at Edmonton 

is being transported to other facilities for treatment. [ ].  
 

49. [ ]. 
 

(c) Medical Waste Solutions (MWS) 
 

50. MWS informed the OFT that it is in the process of developing an AT 
plant in the London area for the long term treatment of the contracts it 
won as part of phase I of the LPP program.30 According to MWS, this 
expansion will give it a treatment capacity of approximately 6,000 
tonnes per annum in the south east of England, and will provide it with 
an extra 1,200 tonnes per annum over and above what it has now to 
service the south east. MWS advised that it was very confident that this 
facility would open within the next one to two years and the OFT 
therefore considered the additional 1,200 tonnes per annum should be 
taken into account in its competitive assessment. 

 
Revised shares taking account of future expansion 

 
51. Taking into account the above, the OFT considers the capacity shares 

attributable to competitors in the south east of England, within the next 
two years, are more accurately described, for the purposes of 
assessing whether the merger gives rise to a realistic prospect of a 
substantial lessening of competition, by Table 2, below. 

 

                                         
30 The LPP has conducted two 'phases' of collective tenders thus far. The first phase involved 

24 London NHS Trusts, the second involved 14. MWS was awarded contracts totalling 
approximately 4,800 tonnes per annum in phase I of the LPP tender process. 
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Table 2 – potential treatment capacity attributable to south east 
England in two years31

 

Operator Capacity 
Share (per 
cent) 

Post-merger HHI 

Cliniserve [5,000-10,000] [5-15] [ ] 

SRCL [30,000-40,000] [35-59] [ ] 

Combined [35,000-50,000] [40-74] [ ]* 

MWS 6,000 [7-9] [ ] 

Polkacrest [10,000-11,000] [11-17] [ ] 

Grundon 17,00032 [20-25] [ ] 

Total [68,000-84,000] 100 [3,000-4000] 

  *HHI delta  [800-900] 

 
 

52. As a result of the merger, the OFT considers it realistic to consider that 
SRCL may have up to [40-74] per cent of the total treatment capacity 
in the south east of England inside the next two years.33 The post-
merger HHI of over 3000 and especially the HHI delta of over 800 fall 
clearly within a range indicating the merger may give rise to 
competition concerns. Despite the merger representing only a 
reasonably small increment to SRCL's share of capacity ([5-15] per 
cent), the concentrated nature of the market and SRCL's leading 
position within it means that this increment may nevertheless be 
problematic, as indicated by the HHI delta.  

 
53. Further, market enquiries indicated that treatment capacity in the south 

east of England is currently severely constrained, which is likely to have 
the effect of exacerbating any concerns arising from the increased 
concentration. Numerous market participants informed the OFT that 
there was a shortage of available treatment capacity which was 
inhibiting, or would soon inhibit, the ability of a number of competitors 

                                         
31 Source: information received from merger parties and third parties. 
32 The OFT understands Grundon has between 17,000 and 20,000 tonnes per annum of 

capacity, but has taken a conservative approach. 
33 The OFT acknowledges that, as with any predictive assessment, there is no guarantee that 

this will be the case. However, it is reasonable to consider shares on this basis given that the 
OFT is required to adopt a cautious approach to its substantive assessment. 
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effectively to compete for contracts in this region.34 For example, 
Polkacrest advised that it is transporting waste from London to 
Scotland for treatment by third parties because it could not secure any 
treatment capacity in the south east of England.35 

 
Removal of Cliniserve as a strong (potential) competitive constraint  

 
54. The parties argued that Cliniserve and SRCL are not close competitors, 

with each servicing different types of customers. The parties argued 
that Cliniserve's focus has historically been on winning SQG customer 
contracts, [ ]. The parties pointed to the fact that Cliniserve had not 
been very successful in winning customers away from SRCL as support 
for this proposition.  

 
55. Bidding data obtained from the parties supported the contention that 

Cliniserve had not historically bid for a lot of LQG customer contracts, 
and that it has not been successful in winning a significant number of 
customers away from SRCL. The data confirmed the parties' contention 
that, in the past three years, Cliniserve has bid for more SQG contracts 
than LQG ones, [ ].  

 
56. Nevertheless, the OFT notes that Cliniserve has been successful in 

winning a number of relatively large LQG contracts in the last few 
years [.] Further, many customers advised that they currently viewed 
Cliniserve as a strong competitor, or at least as a strong potential 
competitor, for LQG contracts.36  

 
57. [.] the terms of the LPP Framework Agreement, which is governed by 

the European Union's Procurement Rules, mean that no new suppliers 
can join the LPP before December 2010. [ ]. 

 
58. The OFT obtained bidding data from both phases of the LPP that have 

been conducted so far. The data showed that, in the first phase, 
Cliniserve bid for all nine acute hospital contracts (5,842 tonnes per 

                                         
34 This problem potentially affects multiple suppliers because collectors may arrange for waste to 

be treated by a third party supplier. 
35 The OFT does not consider that this suggests the scope of the geographic market should be 

widened to include Scotland, as Polkacrest has confirmed to the OFT that this is not a viable 
long-term strategy. 

36 [ ], however, no solid evidence was received to substantiate this claim and the OFT was not 
able to place any weight on it in its analysis. 
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annum total, mostly LQG) and all nine primary care and mental health 
trust contracts (all SQG contracts37) [ ].  

 
59. In the second phase of the LPP [ ]. However, given the phase II data 

was not received by the OFT until very late in its investigation, the OFT 
has been unable to quantify this assessment. 

 
Evidence on competitive constraint imposed by competitors insufficient to 
dispel concerns 
 
60. The parties submitted that the merged entity will face significant 

competition from a number of competitors going forward, with many of 
these being vertically integrated. The parties further submitted that 
there is currently ample spare capacity for the treatment of medical risk 
waste in south east England, such that the ability of these firms to 
compete would not be impaired. In support of this argument, the 
parties submitted that prices for integrated collection and treatment 
services have been decreasing over the last three years. 

 
61. As noted earlier, the OFT's market enquiries indicated that there were 

significant capacity constraints in the south east of England. 
Nevertheless, based on information provided by the parties and market 
participants, the OFT carefully examined the degree of competitive 
constraint posed by competitors on the merged entity going forward. 
These are discussed below. 

 
Polkacrest 
 
62. As noted earlier, the capacity at Polkacrest's facility at Edmonton was 

significantly reduced late in 2007. In order to continue to service its 
contracts in the south east, the OFT understands that Polkacrest has 
had to transport waste to treatment facilities in the Midlands and 
northern England, as well as to facilities as far away as Scotland.38 This 
is inconsistent with the claim that there is ample available capacity in 
the south east. 

 

                                         
37 [ ]. 
38 As noted earlier, Polkacrest advised the OFT that there is no available capacity in the south 

east and that transporting waste this distance is its only option [ ]. 
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63. Since this downgrading, the OFT understands that Polkacrest has lost a 
number of significant contracts in the south east. [ ] the OFT expects 
Polkacrest once again to exert some degree of competitive constraint 
inside two years, in particular by continuing to service its existing 
customer contracts in south east England. 

 
MWS 
 
64. MWS is an integrated collection and treatment company with an AT 

treatment facility in Nottingham. MWS recently began tendering for 
NHS contracts in the London area as part of the LPP in early 2008. The 
LPP has advised that, in phase I of the LPP MWS was very competitive 
and won a significant amount of volume. [ ]  

 
65. Going forward, MWS also advised the OFT that, while it would 

compete for LPP contracts, it would not focus on winning contracts for 
customers located south of London. As such, the OFT had doubts over 
the competitive constraint that MWS that would provide on the merged 
entity in the period of one to two years post-merger, whilst 
acknowledging that once the expansion of its capacity in London has 
occurred its competitive strength would be likely to increase. 

 
Grundon 

 
66. Grundon is a vertically-integrated, privately-owned business located just 

west of London. It has two AT treatment facilities: one with an 
operating capacity of between 7,000 and 10,000 tonnes per annum at 
Maidenhead, and another with an operating capacity of approximately 
10,000 tonnes per annum at Slough. Grundon advised that both 
facilities are currently operating at approximately 95 per cent of 
capacity. 

 
67. Market enquiries indicated that Grundon is viewed by the market as a 

high-quality, high-price service provider. It is also seen a firm that 
concentrates primarily on SQG customers, although bidding data 
obtained by the OFT suggests that it does bid for some LQG contracts. 
Market enquiries also revealed scepticism as to the likelihood that 
Grundon would expand in the face of rising prices in the market, with it 
generally being viewed as a less than aggressive competitor. [ ] As 
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such, there is doubt as to the level of competitive constraint for new 
business that it would provide on SRCL post-merger.  

 
Others 
 
68. The OFT examined the level of competitive constraint likely to be 

imposed by non-vertically integrated companies such as Ethos, 
Vetspeed, Pyros and Addenbrooke NHS Trust post-merger. 

 
69. Aside from factors specific to each, discussed below, none of these 

potential competitors is party to the LPP, meaning they are unable to 
contest a significant part of the market until at least December 2010. 
This obviously reduces the degree of competitive constraint that each 
would have for at least a significant proportion of the market.  

 
70. Ethos has an HT plant at Avonmouth (near Bristol) with an operating 

capacity of approximately 9,000 tonnes per annum but does not 
currently have collection activities. Ethos also advised that its focus in 
the short to medium term was not on south east England, but south 
Wales. 

 
71. Vetspeed has an AT and HT facility in Cambridgeshire with a capacity 

of approximately 4,500 tonnes per annum. Vetspeed advised the OFT 
that it has collection activities, but mainly concentrates on the 
veterinary sector and generally does not collect healthcare risk waste 
outside a fifty mile radius of its treatment facilities. [ ] 

 
72. Pyros has two HT incinerators in Fawley, Hampshire with a combined 

capacity of approximately 105,000 tonnes per annum. Pyros advised 
the OFT that, while it is possible for its plant to treat medical risk 
waste, its main business activity is the treatment of chemical, industrial 
and agricultural waste. The OFT understands that, while it would be 
theoretically possible for Pyros to treat healthcare risk waste, this 
would require substantial modifications and the OFT is not aware of 
any plans by Pyros to do this in the near future. 

 
73. Finally, Addenbrooke's NHS Trust, located in Cambridgeshire, owns 

and operates two HT incinerators with a combined operating capacity 
of approximately 4,000 tonnes per annum, of which approximately 
2,000 tonnes per annum is available for the treatment of third party 
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healthcare risk waste. Addenbrooke's advised the OFT that it does not 
actively compete in the market for collection and treatment contracts. 

 
74. On the basis of the above, the OFT considered that there was 

considerable doubt surrounding the ability of these potential 
competitors to provide an adequate competitive constraint on the 
merged entity post-merger. 

 
75. Finally, the OFT has considered the argument from the parties that 

prices have been decreasing over the past three years. However, the 
evidence before the OFT is not necessarily consistent with this 
argument. For example, the parties' own bidding data tended to show 
that the parties’ average winning bid prices for both LQG and SQG 
customers have actually been increasing, as evidenced by the price per 
tonne on winning bids made by the parties in south England over the 
period 2005-2008 (see Table 3). The OFT notes however that this 
dataset is small and it is therefore difficult to draw inferences on this 
basis alone.  

 
Table 3 - Price (£) per tonne of parties winning bids in south England 

 

Period Average bid 
Highest 
bid 

Lowest bid Sample size 

2005-06 [ ] [ ] [ ] 11 

2007-08 [ ] [ ] [ ] 5 

 
Conclusions 
 
76. The acquisition will give SRCL an increased share of the total medical 

risk waste capacity in the south east of England. In light of capacity 
expansions in the south east in the next one to two years that the OFT 
considers sufficiently likely to occur to be taken into account (see 
paragraph 39, above), the OFT considers that the acquisition may 
transfer a significant source of new capacity under the control of the 
market leader, SRCL, and that absent the merger would have been 
used as the basis for competing for LQG and SQG customer contracts 
in competition to SRCL. Therefore, the OFT estimates that it is credible 
that SRCL will, in relative terms, have approximately [40-74] per cent 
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of total capacity and there is a realistic prospect that it would have a 
higher proportion of spare capacity than if the merger did not proceed. 

 
77. The OFT also considers that, absent the merger, Cliniserve would be 

likely to compete increasingly for LQG contracts and therefore provide 
a stronger competitive constraint on SRCL that it had done historically. 
Given the uncertainty as to the ability of other players in the market to 
provide a sufficient competitive constraint, the OFT considers that the 
transfer of the Littlehampton facility to SRCL's control may well 
remove an important competitive constraint on the market leader. 

 
78. Therefore, the OFT cannot rule out, with sufficient certainty, that the 

acquisition could give SRCL the ability to raise prices above the levels 
prevailing in future absent the merger. The merger therefore gives rise 
to a realistic prospect of a substantial lessening of competition in the 
treatment of medical risk waste in south east England. 

 
SOUTH WEST ENGLAND 
 
Shares of attributable treatment capacity 

 

79. During the course of its investigations the OFT received very few 
concerns regarding the likely impact of the transaction in this region, 
despite the likely opening of Cliniserve's Frome facility. Many market 
participants considered SRCL's operations to be relatively limited in this 
region, with Ethos being identified as the market leader in terms of 
capacity.  

 
80. Further, the OFT understands that Eco Waste plans to establish a 

treatment facility in south west England. Eco Waste advised, with a 
high degree of certainty, that a substantial facility with a capacity of at 
least [3,000-6,000] tonnes per annum is planned to open in the 
Avonmouth area within the next one to two years. 

 
81. Taking these factors into account the OFT considers that, on the basis 

of the evidence available, the transaction will result in SRCL's share of 
treatment capacity attributable to waste originating from the south 
west increasing from [5-10] per cent to approximately [20-30] per 
cent. Several other competitors of a significant scale relative to the 
parties are identifiable, as seen in table 4, below. 
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Table 4 – Treatment capacity shares attributable to south west England 
within two years of the merger39

 

Operator Capacity 
Share (per 
cent) 

Cliniserve [5,000-10,000] [18-38] 

SRCL [0-5,000] [0-18] 

Combined [5,000-10,000] [18-56] 

Ecowaste [3,000-6,000] [8-23] 

Viridor 5,000 [14-19] 

Ethos 9,000 [25-34] 

Peake 5,000 [14-19]] 

Total [27,000-35,000] 100 

Post merger HHI (delta) 

[1,500-
2,000]  

(300-400) 

 
Competitors  
 
82. The OFT's market enquiries indicated that there are many active 

bidders of comparable size to the merged entity competing for 
contracts in this region. For example, the Somerset and Dorset NHS 
Consortium advised the OFT that it receives tenders from at least six 
competitors for its contract (the largest in the region). This was 
confirmed by bidding data received, as well as interviews with third 
parties.  

 
83. Further, the OFT understands that Ethos' plans to establish a collection 

service via a joint venture with a locally-based collection company. 
Ethos advised that this is an attempt to utilise the capacity that will be 
freed up when Cliniserve's Frome facility opens, which will enable it to 
compete with the merged entity for LQG contracts on an integrated 
basis. 

 

                                         
39 Source: OFT estimates based on information provided by parties and third parties. 
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Conclusion 
 
84. Given the lack of customer concern in this region, and the presence of 

a number of well-resourced competitors, the OFT considered the 
transaction does not give rise to a realistic prospect of a substantial 
lessening of competition in the south west of England. 

 
WALES 

 
Potential competition for All Wales contract 
 
85. The OFT understands that the healthcare risk waste collection and 

treatment needs of most, if not all, NHS trusts in Wales are serviced 
pursuant to a single contract: the All Wales contract. Presently, SRCL 
services this contract, with most of the volumes collected being 
serviced either at its Bridgend facility or at Polkacrest's facility in 
Wrexham. The OFT understands that this contract is structured for an 
initial five year term with the possibility of a further five year extension. 
Accordingly, absent any early termination of the contract, there is no 
prospect of competition in the area for integrated collection and 
treatment until at least 2011, and perhaps not until 2016.  

 
86. In terms of potential competition, the OFT is aware that Cliniserve does 

not currently operate in Wales but might be considered to be a potential 
competitor for the All Wales contract the next time it is up for tender 
due to the imminent opening of its facility at Frome. However, the OFT 
does not in fact consider that the merger creates competition concerns 
through the removal of an important potential competitor. 

 
• The OFT notes that the size of the Frome facility relative to the size of 

the All Wales contract may limit its competitiveness relative to that of 
SRCL.  

 
• Moreover, going forward, evidence provided to the OFT suggests that 

Cliniserve will be at best one of three vertically integrated competitors 
with similar sized facilities in the Bristol area who could compete for 
this contract (the others being Eco Waste and Ethos). 
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• Finally, the OFT understands that Polkacrest is likely to be a strong 
competitor the next time this contract comes up for tender, with its 
Wrexham facility located close enough to effectively service it. 

 
87. During the course of its market enquiries no concerns were put to the 

OFT regarding competition in this region. 
 

Conclusions 
 
88. Given the lack of concern about the effect of the merger in this region, 

and the presence of a number of well-resourced competitors, the OFT 
considered the transaction does not give rise to a realistic prospect of a 
substantial lessening of competition in Wales. 

 
COORDINATED EFFECTS 

 
89. The parties argued the merger would not give rise to, or strengthen, the 

possibility of coordinated effects in any relevant market. In terms of 
servicing SQG customers, the parties submitted that there are a large 
number of competitors with no big player to influence the market. With 
regards to LQG customers, the parties submitted that the possibility of 
capacity expansion is likely to increase competition between existing 
players. Further, the parties submitted that there is no history of 
coordination for servicing either group of customers, and that low 
barriers to entry in LQG and SQG collection and treatment mean that 
coordinated effects are unlikely. 

 
90. Nevertheless, the OFT considered that there were certain 

characteristics of the industry that may create or strengthen 
coordinated effects, particularly in south east England. For example, 
there are only a limited number of companies that participate in tenders 
for LQG customer contracts in south east England and the merger 
would eliminate one of these. Further, vertically integrated waste 
management companies and collection operators may be closely tied by 
the fact that competitors in the waste collection market may utilise the 
facilities of third parties (that is, competitors) to treat collected waste 
(for example, where a treatment facility is taken 'off line' for a period 
of time, which the OFT understands happens relatively regularly or 
when they do not have spare capacity to treat waste downstream). 

25 



Such ties may act to increase information flows between competitors 
in the market, as well as dampen competition by reducing the 
incentives of waste treatment operators to compete for capacity which 
they already service indirectly.  

 
91. Weighed against the above considerations is the fact that market 

participants vary substantially in size and offer slightly different 
services from one another. For example, Grundon concentrates more on 
SQG contracts while Polkacrest principally services LQG customers. 
Further, pricing in the industry varies within and between firms and 
between contracts. Differentiated contracts make it difficult for firms to 
maintain a coordinated equilibrium as it is less clear when other parties 
are ‘cheating’ on a tacit agreement. Bidding data presented by the 
parties also indicates that pricing is variable, and indeed varies from 
one tender to the next, depending on changes in the volume of 
available capacity. Indeed, the OFT is aware of significant instances 
where competitors have lost share (for example, Polkacrest, due to the 
downgrade of its Edmonton site) or gained share (for example, MWS 
due to its recent entry) at the expense of competitors, which is 
evidence of a lack of coordination pre merger. Moreover, while some 
mergers could make customer allocation more likely if they were, for 
example, to lead to a symmetric market structure, the merger in the 
south east further increases asymmetry in an asymmetric market, as 
reflected in the high pre- and post-merger HHI and delta figures.  

 
92. Turning to the effect of the transaction, the OFT is aware that 

Cliniserve’s potential expansion represents a source of instability going 
forward, which will be removed by the merger. However, as noted in 
the unilateral effects analysis, the transaction will increase asymmetry 
in the relative size of competitors, which would serve to de-align, rather 
than align, incentives for suppliers to coordinate in the market post-
transaction.  

 
93. Overall, whatever the probability of coordination in the industry sector 

generally, the merger does not create an increased risk of coordination 
in the south east, and the increase in concentration in Wales and the 
southwest is not significant enough to raise such concerns in these 
markets.  
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94. As noted in recent references cases such as BOC/Ineos and Long 
Clawson/Millway, the OFT would not expect both unilateral and 
coordinated effects to occur simultaneously in the same relevant 
market, although they could occur sequentially or in respect of different 
parameters.  

 
95. Nevertheless, in fashioning a remedy, the OFT will be keen to ensure 

that a remedy to solve unilateral effects concerns does not result in a 
divestiture sale to a purchaser that would create a symmetric oligopoly, 
so as to make coordination a likely risk post-divestment.  

 
COLLECTION 

 
96. The merger would result in an increase of SRCL's market share of 

healthcare risk waste collection for both SQG and LQG customers in 
each of the three relevant geographic areas. The OFT did not receive 
any concerns from third parties focussing solely on this aggregation in 
collection markets and its enquiries did not uncover any evidence to 
suggest that concerns are likely to arise. In the event that the merger 
did give rise to competition concerns in collection, the OFT considers 
that these would arise entirely from the aggregation of treatment 
capacity. 

 
VERTICAL EFFECTS 

 
97. The OFT considers that for there to be a realistic prospect of 

anticompetitive vertical effects, the merger must give the parties the 
ability and incentive to engage in such input foreclosure, and such 
foreclosure must adversely affect customers.40 In this regard, given the 
market power in treatment created by the merger and considering 
customers' preferences for an integrated collection and treatment 
service, the merger does give the parties the ability to foreclose. Set 
against this, however, it is not clear that the merger gives the parties 
an incentive to do so: profit margins in treatment appear higher than in 

                                         
40 The OFT notes that purely vertical mergers (for example, a merger between a non-integrated 

treatment plant and a non-integrated waste collector) are generally competitively benign at 
worst. However, in this case, the merger is essentially horizontal in nature, so the 
competitively benign commercial rationale for a purely vertical merger is likely to be absent. In 
the light of this, the OFT does nonetheless recognise that any concerns over the vertical 
effects of such a horizontal merger will therefore be secondary to its horizontal effects. 
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collection and the market for collection is sufficiently competitive such 
that it seems plausible that the merged firm may forego more in lost 
profits upstream from selling lesser volumes of treatment services than 
it would gain downstream from selling a greater volume of collection 
services. In any event, however, any divestment remedy to unilateral 
effects in respect of treatment would remove any increase in the 
merged firm's ability to foreclose by removing the increase in market 
power caused by the merger. On this basis, therefore, the OFT does 
not need to conclude on whether the merger gives rise to a realistic 
prospect of anticompetitive vertical effects. Consequently, there is no 
need for the OFT to conclude on whether any such input foreclosure 
would adversely affect customers. 

 
BARRIERS TO ENTRY AND EXPANSION 

 
Treatment 

 
98. With respect to medical risk waste treatment, the parties submitted 

that barriers to entry and expansion are low for the following reasons: 
 

a. AT treatment plants require relatively modest capital investment of 
£300,000 to £450,00041 

 
b. there are no material barriers to obtaining a licence to build and 

operate an AT treatment site, as evidenced by MWS's recent entry 
and Cliniserve's entry two years ago, and 

 
c. there are a number of existing competitors in the south east that 

could easily expand or build new facilities given sufficient incentive.  
 

99. Enquiries with third parties tended to confirm the proposition that AT 
treatment plants are not prohibitively expensive to build or expand, 
however some market participants noted that getting access to funding 
can be subject to certain pre-requisites. For example, some competitors 
advised that a number of financial institutions require evidence of 
customer contracts before financing the building of a new plant. The 
OFT considers that winning customer contracts ahead of establishing 
treatment capacity may represent a barrier to entry, although this is 

                                         
41 The CC Report quotes a figure of £1 million. 
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precisely what MWS is currently doing. However, the OFT notes that 
MWS's entry has been facilitated by the existence of significant spare 
capacity at its Nottingham facility, which enabled it to treat waste from 
London in the short term, thereby solving the 'contract before 
financing' issue that would face other potential new entrants. 

 
100. In a capacity constrained market, it is unclear how easy it would be for 

a potential entrant without such spare capacity, with which to bid for 
contracts, to enter. For example, Cliniserve was able to win contracts 
in the south east of England without treatment facilities two years ago 
(on the basis that it could outsource treatment to other suppliers if it 
won contracts), but the market then was not capacity constrained. The 
OFT doubts that Cliniserve's entry model would be viable in the current 
competitive climate. 

 
101. Regarding barriers to expansion, as noted earlier, the OFT found a 

number of companies that are likely to expand in the next one to two 
years. It is also aware of a number of others that could theoretically 
expand, but which indicated no intention of doing so, such as Grundon. 

 
102. As discussed earlier, with respect to London NHS Trusts, the OFT's 

investigations indicated that there was an additional barrier of entry 
into competition for these contracts, namely that the LPP agreement 
prevented such new competition from emerging until at least December 
2010.  

 
Collection 

 
103. With respect to collection, the parties argued that barriers to entry and 

expansion are low in both the SQG and LQG markets. The parties cite 
the following factors in support of this argument, consistent with the 
findings of the CC Report: 

 
a. licences and permits are relatively easy to obtain 
 
b. obtaining suitable vehicles is not difficult 

 
c. there are numerous waste transfer stations in south east England 

and access to these is no issue 
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d. advertising costs do not represent a barrier, and 
 

e. access to treatment facilities is not a barrier. 
 

104. Market enquiries were consistent with the factors outlined above, 
except with regard to access to treatment facilities, where capacity 
constraints in the south east, as discussed above, were found to pose 
a significant barrier. Due to the higher volumes associated with LQG 
contracts, these barriers are likely to be higher with respect to these 
collection services.  

 
Conclusion on entry and expansion 
 
105. In light of the above factors, the OFT considered barriers to entry to be 

significant, at least in relation to treatment and potentially also (given 
access to treatment facilities) in relation to collection for LQG 
contracts, and arguably lower for SQG contracts (conditional on access 
to treatment facilities). 

 
BUYER POWER 

 
106. The parties submitted that most customers have substantial buyer 

power and there are no barriers to switching. Market enquiries were 
mixed on this issue, with some customers perceiving they had little 
contracting power, while others thought they had sufficient volume to 
command some influence. 

 
107. [ ].  
 
108. The OFT's enquiries revealed that SQG contracts tend to be smaller in 

volume than LQG contracts, and contracts tend to be of a shorter 
duration. (Further, sometimes there are no written contracts at all) In 
the context of a capacity constrained market, SQG customers may be 
expected to have more options than LQG customers (including 
collection-only companies) — although this is not, strictly speaking, 
buyer power. 
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Conclusion 
 

109. Overall, the OFT did not find any evidence to suggest sufficient buyer 
power existed to mitigate any attempted price rises by the merged 
entity. 

 

THIRD PARTY VIEWS 
 
110. The OFT received a significant number of complaints from both 

customers and competitors regarding the likely effects of the merger, 
most of which related to treatment and (derivatively) collection in south 
east England. These are referred to above where relevant. Many 
complainants were concerned that the removal of Cliniserve as an 
independent competitor would have a detrimental impact on their ability 
to get competitive prices for their medical risk waste collection and 
treatment needs. Third parties noted that choice was already limited in 
this area and that prevailing capacity constraints were impairing the 
ability of a number of firms to compete. 

 
111. One customer raised concerns that the merger would allow SRCL to 

deny or frustrate access to treatment facilities in the south east of 
England. This concern has been addressed under the verticals section 
above. 

 
112. A number of more general, non merger-specific complaints were also 

received relating to the perceived strength of SRCL's position across 
the UK. 

 
113. No specific concerns were raised regarding the potential impact of the 

merger in south west England or Wales. 
 

ASSESSMENT 
 

114. In south east England, the merger will transfer to SRCL, the leading 
player with a very substantial share of existing healthcare risk waste 
treatment capacity, a potentially significant source of market capacity, 
going forward, in the guise of Cliniserve's Littlehampton plant. This 
would not necessarily be problematic if remaining rivals in the market 
held substantial spare capacity that would incentivise them to bid 
aggressively to fill it. However, the OFT's evidence is that at present, 
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rivals in the south east are capacity constrained, thereby constricting 
their ability to discipline the market leader, SRCL, post-merger. 

 
115. Moreover, given Cliniserve's potential capacity expansion going 

forward, the merger may well be transferring a significant source of 
future spare capacity, which - if not in the hands of SRCL, the player 
with such a large share of capacity already - could be used as an 
aggressive competitive tool as its operator seeks to fill that capacity 
and compete hard with SRCL. This is because the supplier with the 
most (or only) spare capacity will likely determine the prices the 
customer pays in a given bidding round.  

 
116. By concentrating further total capacity under the control of SRCL, this 

increases the likelihood that SRCL will be the player with the largest 
share of available spare capacity at any given point in time, a situation 
that will be aggravated if additional free capacity that would have come 
on-stream at Littlehampton outside SRCL's control absent the merger, 
is also transferred under SRCL's umbrella. Further, SRCL may have the 
incentive to withhold additional capacity from the market to take 
advantage of its position as market leader, with a majority share of 
spare capacity, in a capacity-constrained market.  

 
117. In such circumstances, post-merger SRCL may well enjoy an increased 

ability and incentive to withhold capacity to drive up prices, and/or 
charge higher prices for the free capacity it does make available in 
bidding for a customer contract, because capacity-constrained rivals 
will not be able to compete to soak up all available demand in a market 
where the supply-demand balance is tight, [ ]. 

 
118. The OFT's concerns in relation to such unilateral effects are particularly 

acute within the London area over the next two years, where 
procurement through the LPP is limited to a small number of operators 
such that entry or expansion by other suppliers is not considered 
possible.  

 
119. The OFT was also concerned, for the south east of England as a whole, 

that new entry and expansion was unlikely to provide a sufficient 
constraint on the merged entity in the next one to two years. Although 
the OFT considered certain expansion by a number of competitors 
likely, it did not consider that their expansion would be sufficient to 
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constrain a post-merger price rise by the merged entity. While the OFT 
was also made aware of other potential sources of expansion, the OFT 
could not conclude with a sufficient degree of certainty that such 
expansion would occur.  

 
120. In the south west of England, the transaction is likely to result in an 

increase in SRCL's share of treatment capacity in the region going 
forward (based on the expected opening of Cliniserve's Frome AT 
treatment plant). Unlike the south east, however, market enquiries did 
not reveal any material degree of concern in this region in terms of 
either collection or treatment.  

 
121. In Wales, the merger will remove Frome as a potential independent 

source of treatment capacity that could be used to service customers in 
that region. Market enquiries revealed, however, that SRCL would be 
likely to be constrained by other market participants when the All 
Wales contract is next put out to tender. 

 
122.  The OFT's conclusion in respect of unilateral effects at the treatment 

level in the south east, and the remedy offered (below), make it 
unnecessary to reach conclusions in respect of vertical effects. 

 
123. The OFT was comfortable that the merger was unlikely to increase the 

likelihood of coordinated effects in any of the relevant markets because 
in the south east it increases asymmetry in an asymmetric market while 
not leading to insubstantial increases in concentration in Wales or the 
south west. 

 
Conclusion 
 
124. The OFT considers that the acquisition may give SRCL the ability and 

incentive to increase prices in healthcare risk waste treatment in south 
east England. Consequently, the OFT believes that it is or may be the 
case that the merger may be expected to result in a substantial 
lessening of competition within a market or markets in the United 
Kingdom. 
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UNDERTAKINGS IN LIEU 

 
125. Where the duty to make a reference under section 33(1) of the Act 

applies, pursuant to section 73(2) of the Act the OFT may, instead of 
making such a reference, and for the purpose of remedying, mitigating 
or preventing the substantial lessening of competition concerned or any 
adverse effect which has or may have resulted from it or may be 
expected to result from it, accept from such of the parties concerned 
undertakings as it considers appropriate. 

 
126. In this case, the parties have offered a structural undertaking to 

address the situation in which the OFT concluded the reference test 
was met in relation to medical risk waste treatment in south east 
England, namely that completion of the acquisition will be conditional 
upon the disposal of the Littlehampton AT facility to a purchaser to be 
approved by the OFT. 

 
127. The OFT has therefore considered whether this remedy would be 

sufficient to clearly address the competition effects in medical risk 
waste treatment in south east England, bearing in mind that 
'undertakings in lieu of reference are appropriate only where the 
competition concerns raised by the merger and the remedies proposed 
to address them are clear cut, and those remedies are capable of ready 
implementation' (OFT Mergers – substantive assessment guidance, 
paragraph 8.3). 

 
128. The OFT's competition concerns in both the relevant south east 

England treatment and collection markets result from the increase in 
SRCL's share of existing treatment capacity, along with the removal of 
the potential for increased new capacity by Cliniserve, resulting from 
the merger. These concerns derive from SRCL's acquisition of 
Cliniserve's Littlehampton AT treatment facility. There is no indication 
that Cliniserve's Frome plant – when opened – will provide a materially 
improved proposition for Cliniserve to serve the south east of England, 
which is where competition concerns have been identified. 

 
129. The OFT therefore considers that a divestiture of the Littlehampton AT 

treatment plant is, in principle, an undertaking capable of clearly 
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remedying the realistic prospect of a substantial lessening of 
competition arising. 

 
Conditions relating to the divestment 

 
130. Before finally accepting such a remedy, the OFT would need to ensure 

that the divestment package to the third party purchaser includes all 
necessary contracts, licenses, permissions and ancillary assets required 
to operate Littlehampton as a viable asset independently from the 
merged entity or any of its related entities. In this case, the OFT notes 
that there are two specific considerations relevant to the divestment 
that will be required to ensure that the divestment operates to remedy 
competition concerns comprehensively and to a clear-cut standard. 

 
• First, the extent of the divestment in relation to such contracts, 

licenses and permissions will depend significantly on the identity of the 
purchaser in question. The OFT must be satisfied that a purchaser will 
be able to exploit fully the Littlehampton AT treatment plant to ensure 
that its treatment capacity is available to customers that would 
otherwise be affected by the merger. This includes the LPP, which 
could account for up to 25 per cent of the affected market demand. 
To the extent that a purchaser were not able to demonstrate to the 
OFT that it could use the amount of capacity that it would acquire in 
the Littlehampton plant to serve LPP customers, the OFT's competition 
concerns in relation to this customer set would not be resolved. 

 
• Second, the extent of the divestment in relation to ancillary assets will 

depend also on the identity of the purchaser in question. To the extent 
that a purchaser lacks its own collection operations, the OFT will need 
to be satisfied either that it is able to treat waste on behalf of third 
party collectors or that sufficient assets are included within the 
Littlehampton divestment that it is then able to offer an integrated 
collection and treatment service. 

 
131. The OFT does not consider that the above requirements prevent the 

SRCL's undertaking in lieu offer from being in principle clear-cut such 
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that it is appropriate to suspend its duty to refer.42 Satisfaction of both 
of the above criteria should be relatively straightforward to determine 
when the identity of the purchaser is known. Provided that these 
conditions are met and (as with any undertaking in lieu) divestment of 
the package does not raise any competition concerns of its own, the 
OFT considers divestment of Littlehampton would be sufficiently clear 
cut and capable of ready implementation to address its competition 
concerns. 

 
Need for an up-front buyer 

 
132. The OFT has considered whether it is appropriate in the circumstances 

of this case to require that the relevant divestment be made to an up-
front buyer. An up-front buyer requirement means both that: 

 
• the proposed purchaser will be contractually committed43 by the time 

the OFT accepts the undertaking in lieu such that the OFT can be 
confident before relinquishing its duty to refer that there is actually a 
suitable buyer, and  

 
• the OFT is then able to consult publicly on the suitability of the actual 

proposed divestment purchaser, as well as any other aspects of the 
draft undertakings, during the public consultation period. 

 
133. The OFT will seek an up-front buyer where the risk profile of the 

remedy requires it, for example where the OFT has reasonable doubts 
with regard to the ongoing viability of the divestment package and/or 
there exists only a small number of candidate suitable purchasers. 

 
134. In this case, the OFT considered there to be a small number of potential 

purchasers that would be capable of viably running the Littlehampton 
facility in such a way as to restore pre-merger competitive levels.  

 
135. Furthermore, for the reasons stated in paragraph 130 above, the 

identity of the buyer will be key to determining the necessary extent of 
the divestment package – including with regard to whether (or how) 

                                         
42 The OFT's willingness to suspend its duty to refer in this case is influenced by the additional 

security (in terms of purchaser and composition risk) that will be brought to the remedial 
process by the use of an up-front buyer (see paragraphs 126-130, above). 

43 Subject only to OFT acceptance of the undertakings in lieu following the public consultation. 
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the purchaser is able to bid for LPP contracts in the future and whether 
or not the purchaser requires any collection business to be included 
with the Littlehampton plant itself in order to be able to exploit the 
treatment capacity. 

 
136. Therefore the OFT considers that it is appropriate to suspend its duty 

to refer only on the basis that it will seek an up-front buyer for the 
divestment in this case. 

 
Conclusion on undertakings in lieu 

 
137. As the parties have offered undertakings that the OFT considers are in 

principle clear-cut and capable of restoring pre-merger levels of 
competition the OFT considers it appropriate to suspend its duty to 
refer this case while it considers further whether to accept these in lieu 
of a reference under section 73 of the Act. 

 
DECISION 
 
138. The OFT's duty to refer the anticipated acquisition by SRCL of 

Cliniserve to the Competition Commission pursuant to section 33 of the 
Act is suspended because the OFT is considering whether to accept 
undertakings in lieu of reference under section 73 of the Act.  
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ENDNOTES 
 
I By way of clarification, all signatories to the LPP Framework Agreement 
can supply healthcare risk waste services to LPP participants provided they 
demonstrate the capacity to do so. 
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