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Please note that the square brackets indicate figures or text which have been 
deleted or replaced in ranges at the request of the parties or third parties for 
reasons of commercial confidentiality.  

 
PARTIES 
 

1. Dorf Ketal Chemicals AG is an Indian-based subsidiary of the Dorf Ketal 
group of companies (Dorf) ultimately owned by Dorf Ketal Chemicals (India) 
Private Limited. It manufactures formulation-based specialty chemicals to 
be used in the refining of petrochemical and allied industries. In particular, 
and of relevance to the merger, it is active in the production and supply of 
titanate and zirconate through its recent acquisitions of: (i) Intec Polymers 
(Intec) in 2009, an Indian firm with capacity to produce approximately 
1,800 tonnes a year; and (ii) E.l. du Pont de Nemours & Company 
(DuPont)’s US-based specialist catalyst business in 2010, including the 
titanate and zirconate brands, Tyzor and Avitex. For the year ending 31 
March 2010, Dorf’s worldwide turnover was US$[  ] million. In the same 
financial year, it achieved a UK turnover of £[  ].  

 
2. Johnson Matthey plc (JM) is listed on the London Stock Exchange, and its 

principal activities are the manufacture and distribution of catalysts for a 
variety of industries including oil, gas and petrochemical. It also provides 
process diagnostic services to the oil and gas industries and precious metal 
refining, trading, marketing and research services. JM’s worldwide turnover 
in the year ending 31 March 2010 was £7.8 billion. 

 
3. The target business comprises JM’s entire titanate and zirconate business 

known as Vertec and/or Snapcure (the Target Business or Vertec). Vertec 



 

 

develops, manufactures and sells titanate and zirconate primarily for use in 
the polymers, inks, fraccing and coatings industries. Its manufacturing 
operations are based in a plant in Billingham, UK but it has sales staff also 
in the US, Japan and Thailand. Vertec achieved a worldwide turnover of  
£[  ] million for the year ending 31 March 2010.  

 

TRANSACTION 
 
4. On 16 August 2010, Dorf entered into a sale and purchase agreement with 

JM for the Target Business. On the same day, JM publicly announced its 
intention to sell Vertec to Dorf.  

 
5. The transfer of the Target Business will comprise: Vertec’s goodwill and 

customer database; exclusive knowhow; the benefit of existing contracts 
with customers; business records; and the whole of the issued share 
capital of ACMA Limited (a non-trading wholly-owned subsidiary of JM 
which holds certain IP rights of Vertec). Dorf will not acquire Vertec’s 
manufacturing plant and machinery at the factory in Billingham nor will any 
of Vertec’s employees be transferred. Dorf has agreed to pay £[  ] million 
for the Target Business. 

 
6. Dorf informed the OFT that, post-transaction, the parties will enter into a 

toll manufacturing agreement so that JM will continue to manufacture 
titanate and zirconate on behalf of Dorf until 31 March 2011, after which 
JM’s factory in Billingham will close, and Dorf will move all operations to 
India.  

 

JURISDICTION 
 
7. A relevant merger situation arises when two or more enterprises cease to 

be distinct and either the UK turnover test or the share of supply test, as 
set out in section 23 of the Enterprise Act 2002 (the Act), is met.  

 
Enterprises ceasing to be distinct 
 
8. ‘Enterprise’ is defined in section 129 of the Act as the activities, or part of 

the activities of a business. The OFT considers that an enterprise may 
comprise any number of components, including the records needed to carry 



 

 

on the business as well as the benefit of existing contracts/goodwill.1 As 
set out in paragraph 3 above, such components form the basis of the 
proposed transaction. Accordingly, the OFT believes that the Target 
Business amounts to an ‘enterprise’ for the purpose of the Act.  

 
9. The OFT therefore believes that as a result of the proposed acquisition of 

Vertec by Dorf, two enterprises will cease to be distinct within the meaning 
of section 26 of the Act. 

 
Share of supply test 
 
10. The UK turnover of the Target Business in the last financial year was £[  ] 

and so the threshold under section 23(1)(b) of the Act is not met.  
 
11. However, Vertec’s existing share of supply of both titanate and zirconate in 

the UK exceeds 25 per cent and is increased by the merger, so the 
proposed transaction qualifies for review under the Act. 

 

BACKGROUND 
 
12. Dorf is currently building a new plant in India. In the interim, DuPont 

produces [  ] tonnes of titanate on Dorf’s behalf under Toll Agreements 
with Dorf. These agreements will terminate in [  ] when Dorf will take over 
full manufacturing operations through its new plant. This greenfield plant is 
being set up to produce [  ] tonnes of titanate per annum. Dorf informed 
the OFT that if the proposed transaction goes ahead, capacity will be 
increased to [  ] tonnes. Dorf (formally DuPont) uses a distributor, [  ], to 
make sales into the UK.  

 
COUNTERFACTUAL 
 
13. The OFT generally adopts the pre-merger situation as the counterfactual 

against which to assess the impact of the merger. However, the OFT will 
assess the merger against an alternative counterfactual where, based on 
the evidence available to it, it considers that the prevailing conditions do 

                                         
1 See the Merger Assessment Guidelines, A joint publication of the Competition Commission and 
Office of Fair Trading, September 2010, Section 3.2. 



 

 

not provide a realistic counterfactual situation or where there is a realistic 
counterfactual that is more competitive than the prevailing conditions.2  

 
14. The parties have submitted to the OFT that the appropriate counterfactual 

is the closure of the Vertec business since, according to them, the division 
is failing and will close by 31 March 2011, whether or not the merger goes 
ahead. The OFT has therefore considered in this case whether the relevant 
counterfactual should be altered, that is, that the Target Business would 
exit regardless of the merger. 

 
15. In forming a view on an exiting firm scenario, the OFT considers the 

following three cumulative factors:3 
 

i) whether the division would have exited (through failure or otherwise) 
 

ii) whether there would have been an alternative purchaser for the 
division or its assets to the acquirer, and 

 
iii) what would have happened to the sales of the division in the event of 

its exit.  
 
Inevitable exit of the Target Business 
 
16. The parties submitted that the Target Business would exit absent the 

merger. In support of this, JM put forward Vertec’s management accounts 
showing that it has been making an operating loss for the [  ], and a 
number of internal documents and board papers demonstrating that exit 
has been a genuine consideration for some time. 

 
17. JM provided documentary evidence that it first began considering the 

potential closure of Vertec as an option of last resort from around [  ]. To 
avoid exit, it was instead agreed to: (i) complete the rationalisation of two 
production lines to improve cost base; (ii) replace the tank farm; (iii) 
increase research and development of new products; and (iv) consider the 
possibility of entering into a joint venture with Asian suppliers.  

 

                                         
2 Merger Assessment Guidelines, paragraph 4.3.5. 
3 Merger Assessment Guidelines, paragraphs 4.3.8 to 4.3.18. 



 

 

18. When profitability did not seem to pick up, the documents reviewed by the 
OFT indicate that JM began trying to sell the Target Business from [  ]. 
Internal documents indicate that in September 2009, JM was considering 
four options for Vertec’s future: (i) to ‘continue as is’ and focus on 
developing new innovation; (ii) to close; (iii) to divest to Dorf; or (iv) [  ] 
The latter option later became unviable because [  ]. So, in the most recent 
JM documents seen by the OFT, only options (ii) and (iii) remained. A 
meeting note of the Chief Executive’s Committee dated [  ] shows, for 
example, that the exit plan for Vertec was underway and that ‘the business 
would either be sold or closed’. 

 
19. However, the OFT notes from the documents provided by the parties that 

the period in which consideration of only two options to either close the 
factory or to sell, occurred only after discussions with Dorf regarding the 
sale of the Target Business had begun. In other words, it is not clear that 
option (i) had gone, and the OFT notes that JM had previously sought to 
revitalise the business through rationalisation.  

 
20. JM also provided the OFT with a copy of an email dated [  ] from the 

Managing Director of Vertec which they stated was sent to employees of 
Vertec. It informed them that the plant would be ceasing its manufacturing 
operations by 31 March 2011 ‘regardless of the outcome of the regulatory 
process’, and that steps would be undertaken to ensure the orderly closure 
of the site.  

 
21. To assess the assertion that Vertec was loss-making (such that option (i) 

was no longer realistic), the OFT undertook a detailed analysis of the 
financial data provided by JM. The result of its study indicates that Vertec 
has been making a contribution to earnings before interest, taxation, 
depreciation and amortisation of around [  ] per cent. This would indicate 
that the division was making a positive contribution, albeit profitability has 
been declining. [  ]. JM argued that the fact that the Target Business was 
making an operating loss is what was important. However, the OFT's 
financial analysis suggests that, arguably, Vertec could have continued to 
trade as a going concern.  

 
22. Added to the above, the OFT is mindful that not all Vertec’s customer 

accounts are unprofitable. It is therefore not clear to the OFT why Vertec 
could not re-organise by supplying only those customer contracts which are 
profitable. 



 

 

 
23. Taking into account all the information provided, the OFT is not convinced 

that absent the merger, the Target Business would inevitably have exited. 
This is because JM has continued to run the division for over [  ] years 
when it was making a loss on some measures of profitability, and it is not 
clear that circumstances would have been materially different, had the 
acquisition by Dorf not gone ahead. Although the most recent documents 
submitted to the OFT do indicate that, absent a sale, the Target Business 
would be closed, these did not pre-date discussions with Dorf. JM did not 
provide the OFT with sufficiently compelling evidence that, prior to 
discussions with Dorf, closure was the only alternative to a possible sale. 
Although the parties stated that they had written to all employees 
informing them of closure, the OFT notes that this measure is not, in itself, 
irrevocable. 

 
24. The OFT therefore cannot conclude with a sufficient degree of certainty 

that the Target Business would inevitably have exited the market absent 
the merger.  

 
25. Although the first limb of the exiting firm test has not been satisfied, the 

OFT has for the sake of completeness gone on to consider whether the 
remaining limbs would be met.  

 
No substantially less anticompetitive purchaser 
 
26. The parties also submitted that there was no alternative purchaser for the 

Target Business.  
 
27. JM provided a number of examples of efforts it made to find a purchaser 

for the Target Business, namely, that it tried to find a joint venture partner, 
approached a number of trade and private equity buyers and investment 
banks, and offered Vertec up for sale to several third parties, all of which 
proved to be unsuccessful.  

 
28. In JM’s Response to the OFT’s Issues Letter, it stated that [  ] 
 
29. The OFT accepts that the acquisition by Dorf may have represented the 

most attractive and convenient offer to JM. However, this is not the test 
that the OFT adopts. Rather, the OFT, when considering whether there 
would have been an alternative purchaser for the business or its assets, 



 

 

takes into account the prospects of alternative offers above the liquidation 
value.4  

 
30. JM did not put forward any evidence that it attempted to offer up Vertec 

on a piecemeal basis, only that it should be sold as a going concern. The 
OFT acknowledges that existing suppliers such as Borica and Polygel may 
not have the current capacity to take on the manufacture of [  ] tonnes of 
product for Vertec customers. However, that is not to say that they might 
not have considered expansion of capacity were suitable offers made. In 
any case, the parties emphasised that customers would likely be lost in any 
changeover of supplier since they are not tied in to long-term contracts, 
and where a different production site is used, products must still be tested 
before they are approved by customers. In this respect, it would not be 
necessary for these potential alternative purchasers to exactly match 
Vertec’s capacity.  

 
31. On the basis of the evidence available, the OFT believes that JM chose the 

most attractive offer available to it. There is no evidence of JM considering 
the possibility of offering up the Target Business for anything other than as 
a going concern to other purchasers. The OFT therefore cannot rule out the 
possibility that some of the discussions that JM entered into with would-be 
purchasers may have materialised into formal offers for at least some of 
the assets of the Target Business (for example, its knowhow, intellectual 
property or customer list) for a price above liquidation value, albeit not 
necessarily amounting to a particularly commercially attractive offer to JM.   

 
32. The OFT therefore considers that the second limb of the exiting firm test 

has not been met. 
 
Exit of the Target Business as a substantially less anticompetitive outcome to 
the merger 
 
33. The parties submitted that the sale of Vertec to Dorf represents the best 

option for Vertec’s customers since Dorf is the only supplier with sufficient 
capacity to take on the level of volumes of commodity products that the 
Target Business is currently manufacturing, within a reasonable timeframe. 
Further, existing customers will benefit from a managed transfer of their 
existing requirements to Dorf, which according to the parties, would not 

                                         
4 Merger Assessment Guidelines, paragraph 4.3.17. 



 

 

occur if Vertec was closed down and competitors instead targeted specific 
customers to win business.  

 
34. The OFT accepts that there may be some advantages from the merger in 

terms of a managed transfer of supplier. However, the OFT believes that 
exit of the Target Business could be a substantially less anticompetitive 
outcome to the merger. Although alternative suppliers may not currently 
have the capacity to deal with the entire volumes required by Vertec’s 
customers, it is possible that they, [  ], could divert supply from existing 
customers or increase capacity and in the interim, have similar toll 
manufacturing arrangements in place to ensure consistent supply.5 This 
was in fact acknowledged by JM in its Response to the OFT’s Issues 
Letter.  

 
35. Moreover, the OFT believes that the exit of the Target Business could 

encourage new entry by creating a supply vacuum for titanate and 
zirconate in the UK, into which foreign suppliers could enter, and by 
creating a more level playing field for foreign suppliers, particularly from 
those not yet selling into the UK. Indeed, the parties have included Asian 
suppliers in their share of supply estimates in the EEA who are not 
currently targeting the UK market.    

 
36. The OFT considers that, absent the merger, it is possible that sales could 

be dispersed across several suppliers of titanate/zirconate, creating more 
competition than would result from an acquisition by Dorf, the current 
global leader.  

 
Conclusion on the counterfactual 
 
37. Since the OFT does not have compelling evidence that the three limbs of 

the exiting firm scenario have been satisfied, the OFT assesses below the 
merger against the pre-merger counterfactual that, absent the merger, both 
parties would have continued to produce titanate and zirconate.6 

 

                                         
5 [  ]  
6 See the Merger Assessment Guidelines, paragraph 4.3.10 which states that where all three 
limbs of the exiting firm scenario are not met, the OFT will use the pre-merger situation as its 
counterfactual to assess the merger. 



 

 

MARKET DEFINITION 
 
Product market  
 
38. The parties overlap in the manufacture and supply of titanate and 

zirconate. These products are produced in different forms, as primary or 
secondary products. For example, primary titanate is produced by a direct 
chemical reaction between titanium tetrachloride (TiCl4) and alcohol. 
Secondary titanate is produced by compounding primary titanate and other 
raw material, often making it more expensive on average than primary 
titanate. Such formulas may be patented, although an increasing number of 
generics for certain end uses are available.  

 
Demand-side substitutability 
 
39. There are a number of applications for titanate and zirconate. In the UK, 

the parties overlap in the supply of: 
 

• esterification catalysts (titanate) 
• rheology modifiers for decorative coatings (titanate and zirconate) 
• catalysts for corrosion resistant industrial coatings (titanate) 
• adhesion promoters for solvent-based inks (titanate) 
• catalysts for silicone sealants (titanate), and 
• cross-linkers for fraccing (titanate and zirconate). 

 
40. In addition, the Target Business supplies titanate in the UK for use in 

catalysts for the production of polyethylene terephthalate (PET), while Dorf 
produces titanate for the production of polyurethane, and for use in glass 
coatings.  

 
41. The parties argued that the relevant product markets should at their 

narrowest be: (a) the supply of titanate; and (b) the supply of zirconate. 
However, they also asserted that for many end-use applications, there are 
a number of alternative products which could be used to achieve the same 
purpose. They argued that in the event of a small but significant non-
transitory increase in price (SSNIP), customers would switch to these 
alternative products either at the stage where the process/product is being 
designed (which would be relatively easy once the alternatives had been 
tested), or after the particular titanate product is chosen. In the latter 



 

 

scenario, the parties recognised that switching would be more difficult 
because it would involve a change to the manufacturing process, although 
for a five to 10 per cent increase in price, customers would switch to the 
alternative product despite it taking approximately six to nine months to 
change. According to the parties, other factors customers would take into 
account in deciding whether to switch would be: the impact the price 
increase would have on the customer’s manufacturing costs; whether the 
customer already uses the alternative product in another part of its 
facilities; and the impact on the customer’s marketing, presumably, with 
regard to re-labelling.  

 
42. Further, the parties suggested that the relevant market may even be wider 

were it to be defined by end-use of product (that is, for inks, coatings etc.). 
For each application, they provided a list of putative substitutes. 

 

43. Third party views on the substitutability of titanate with other products 
were unequivocal – customers would be highly unlikely to switch to an 
alternative product following a SSNIP. This is because they considered that 
any alternative products (if available) generally do not have the same level 
of performance, colouring or production process. Competitors pointed out 
that market trends have showed that customers may switch from the 
alternative product to organic titanate/zirconate and not vice versa, often 
also because of environmental and toxicity considerations.  

 
44. Many customers said that they were not aware of any other alternatives to 

the titanate they were currently using. They said that changing product 
would involve major reformulation and manufacturing alterations, which 
would be expensive and time-consuming.  

 
45. The OFT investigated whether it would be more appropriate to consider a 

narrower market than the supply of titanate and supply of zirconate, 
namely, by defining the market by grade of titanate/zirconate used for a 
particular end-use. This is because, from the OFT’s market investigation, it 
appeared that customers only buy a very specific titanate to make their 
particular end product, so that, from the demand side, not all forms of 
titanate are substitutable with each other. However, the OFT examined 
whether the different gradations of titanate/zirconate could be considered 
as part of the same market because of supply-side considerations.  

 



 

 

Supply-side substitutability 
 
46. The OFT considers that markets are defined primarily on the basis of 

demand-side substitution. However, the OFT may aggregate several narrow 
relevant markets into one broader one on the basis of supply-side 
substitution where:7 

 
a) capacity can be used by firms to supply a range of different products 

that are not demand-side substitutes, and the firms have the ability and 
incentive quickly (generally within a year) to shift supply between these 
different products depending on demand for each, and 

 
b) the same firms compete to supply these different products and the 

conditions of competition between the firms are the same for each 
product. 

 

47. In the parties’ Response to the Issues Letter, they asserted that there 
should be a single market for the supply of titanate and zirconate on the 
basis of supply-side considerations. According to them, titanate and 
zirconate use the same basic raw materials, the technology used is the 
same, varying inexpensive chemical inputs produce different titanate and 
zirconate, and producers can switch between the production of titanate 
and zirconate in one and the same reactor with ease and at low cost. 

 
48. The OFT's investigation indicated that there is a greater level of 

substitution on the supply-side than on the demand-side to the extent that 
certain competitors supply a range of primary and secondary 
titanate/zirconate products. Further, there is evidence that suppliers have 
responded to producing similar products to compete with popular demand. 
For example, following the expiry of Vertec’s IA’10 patent, certain 
suppliers started producing generic titanate to compete for share. 
Consequently, Vertec’s sales for this product decreased.   

 
49. However, the OFT's investigation did not support the proposition that 

titanate and zirconate should be considered as part of a single market on 
the basis of supply-side substitution. Notwithstanding the third party 
comments regarding the lack of demand-side substitution as set out in 
paragraphs 43 and 44 above, the OFT considers that titanate and zirconate 

                                         
7 See the Merger Assessment Guidelines, paragraph 5.2.17. 



 

 

are not supply-side substitutes. In particular, the OFT notes that not all 
suppliers of titanate produce zirconate. One competitor informed the OFT 
that it was finding it difficult to overcome the technical barrier of entering 
the zirconate market in the UK. Further, the OFT understands that the raw 
material properties of titanate are materially different to zirconate in that 
titanate is a liquid, whereas zirconate is a solid. This may indicate that 
production of zirconate takes place on a different production line to 
titanate. The OFT therefore considers that for the basis of this assessment, 
titanate and zirconate form separate markets from each other. 

 
50. The merger concerns supply to third party downstream manufacturers only. 

The OFT notes that two of Vertec’s customers active in inks production 
self-supply certain volumes of titanate. For the avoidance of doubt, the 
OFT has not included these volumes in the market.  

 
Conclusion on Product Frame 
 
51. The OFT’s market testing on demand- and supply-side substitution has not 

supported the parties' views that the supply of titanate and zirconate 
belong to wider markets for the supply of chemicals according to certain 
end-applications (for example, for the production of ink, coatings etc.), nor 
that titanate and zirconate together form a single product market. The 
OFT's investigation has indicated that there are at least distinct markets for 
the supply of titanate and for the supply of zirconate. As a result of supply-
side considerations, the OFT has not looked further at the more narrow 
segmentation of specific titanate/zirconate by end-use. 
  

Geographic market 
 
International and national aspects 
 
52. The OFT has considered whether there are international and/or national 

aspects to competition for the supply of (different types of) titanate and 
zirconate.  

 
53. The parties argued that the relevant market is global given that suppliers 

make sales on a global basis. In addition, the parties assert that titanate 
and zirconate can be transported over long distances since they have a 
long shelf life, in excess of 12 months, transport costs are low 
(representing approximately two to three per cent of the selling price), 



 

 

import duties are on average around five per cent in most countries, and 
prices tend not to differ according to territory or region.  

 
54. Third party views on the geographic frame of reference were mixed, but 

broadly supportive of the parties’ views that the market is wider than 
national, although not necessarily wider than the EEA. A number of 
customers told the OFT that using a supplier that has a UK/EEA presence 
was preferable because of logistic difficulties and security of supply issues, 
and that buying from a non-UK supplier involved higher costs due to 
transport and currency conversion considerations. That said, there was also 
evidence that some customers negotiate prices on a pan-European basis, 
and that certain customers based on the Continent purchase from Asian 
suppliers. Competitors based in Asia estimated transport costs to be 
around five to 15 per cent of the selling price. One competitor confirmed 
that import duties into the European Union are around five to six per cent.  

 
55. It is evident that international suppliers are already active in the UK via 

independent distributors, albeit on a fairly small scale (see Table 1 below). 
This is meeting demand from UK-based customers for products 
manufactured outside the UK. Transport costs and import duties may add 
an extra 10-20 per cent to the price of titanate, although the base cost 
may be lower depending on the exact type of product and quantity 
purchased. One third party told the OFT that, apart from Vertec, Dorf is the 
only provider that offers a local stock point in Europe, in Antwerp, Belgium. 
 

56. The OFT is not aware of any competition authority ever having specifically 
assessed the titanate and/or zirconate markets in the past. In a broadly 
similar case which involved silica gel polyethylene catalysts, of which 
titanium and zirconium were considered to be substitutes, the European 
Commission accepted that the relevant geographic market was EEA-wide.8 

 

                                         
8 Case COMP/M.4927 Carlyle/INEOS/JV, 20 December 2007. 



 

 

Conclusion on geographic frame 
  
57. The OFT considers that the geographic market is likely to be EEA-wide. 

Consideration of the EEA market is of particular significance given JM’s 
intention to close the factory in Billingham. However, because of the 
specific competitive dynamic in the UK resulting from Vertec’s local 
presence through its factory, the OFT considers it necessary to assess 
competition on both levels, that being on an EEA-wide, and national basis. 
That said, the OFT believes it does not have to conclude on the precise 
geographic scope in this case since its assessment is not materially 
different on any possible delineation, that is, whether the market is drawn 
narrowly on a UK basis, or more widely on a EEA-wide or global basis (see 
further paragraphs 60 to 71 below). 

 

COMPETITIVE ASSESSMENT–HORIZONTAL UNILATERAL EFFECTS 
 

58. The parties overlap in the supply of titanate and zirconate. The OFT has 
therefore considered whether after the merger the merged entity could 
unilaterally impose prices above the current level (or impose prices which 
would be higher than those absent the merger), or deteriorate its 
competitive offering, in particular by reducing its range or quality of service 
to customers of titanate and/or zirconate as a result of a loss of 
competition.  

 
59. In conducting its analysis, the OFT has sought to assess: 

 
• first, the post-merger measure of concentration 
• second, the pre-merger competitive interaction between the parties, and 

the post-merger effects, and 
• third, the extent to which other competitors will effectively be able to 

constrain Dorf post-merger. 
 
Shares of supply and concentration  

 
Titanate 

 
60. The parties submitted estimates of their shares of supply and those of their 

competitors in the UK, the EEA and worldwide. Based on its market 



 

 

investigation, the OFT has compiled actual volume and value figures of the 
titanate market as set out in the following tables below. 
 

Table 1: UK shares of supply for titanate (2009) 
 

 UK volume share of supply 
estimates 

 UK value share of supply 
estimates*** 

 
 

Plant location Volumes (kg) 
Share of 

supply   
Value sales 

(£) 
Share of 

supply 
Dorf* US9 and India                [ ] 2%  Dorf****              [ ]  3% 
Vertec** UK             [ ]  [90-95]%  Vertec            [ ]  [90-95]% 

Borica Taiwan [ ]  [1-3]%  Borica [ ]  
 

[1-3]% 

Polygel India [ ]  [1-3]%  Polygel [ ]  
 

[1-3]% 

Yixing China [ ]  
 

[1-3]%  Yixing [ ]  [1-3]% 
Total              [ ]  100%  Total [ ]  100% 
Source: OFT estimates 
*Dorf figures for 12 months of 2009 (excludes [ ]) 
**Vertec figures for year ending 31 March 2010 (includes [ ]) 

 
***value figures include transport costs 
****applying Bank of England 2009 end 
year rate of US$=0.61927 GBP 

 
61. Post-transaction, Dorf will have [95-100] per cent of the titanate market in 

the UK (increment of two per cent by volume, or three per cent by value). 
The merger combines the number one and number two players in the 
market by size, and in essence, reduces the number of players from three 
to two. This is because third parties only considered Borica to be a credible 
competitor to the merging parties (discussed further in paragraphs 91 and 
92 below). 

 
62. For the purposes of the share of supply assessment in Table 1, the OFT 

deducted [ ]. The parties submitted that on this basis, the increment to 
Dorf’s share of supply is small and that its share of supply matches those 
of their competitors. 

 
63. Contrary to the parties’ assertions, the OFT notes that even having 

adopted this conservative measure, Dorf is still the number two supplier of 
titanate in the UK. The OFT observes from third party input that 2009 may 
not be the most representative year in the industry due to the economic 
downturn.10 In fact, for the year 2008, Dorf supplied [ ] tonnes into the UK 

                                         
9 Dorf’s US toll agreement with DuPont expires in [ ]. 
10 Indeed, a large European customer active in the downstream supply to the automotive 
industry stated that it had to shut down its production line for 2009 as a result of the financial 



 

 

(of which [ ]), and in 2007, it supplied [ ] tonnes (of which [ ]).11 For both 
of these years, Borica made no sales into the UK, so Dorf’s share of supply 
would have been significantly higher, estimated at [five to 10] per cent in 
2008 (with a share of supply of [95-100] per cent for the parties 
combined), and [five to 10] per cent in 2007 (combined share of supply of 
[95-100] per cent). This indicates to the OFT that focusing solely on 2009 
shares is likely to understate Dorf’s true market position in the supply of 
titanate in the UK.  

 
64. In the EEA, the parties’ combined share of supply will be in excess of [75-

80] per cent (increment of [30-35] per cent). The merged entity will have a 
market size nearly nine times larger than its nearest competitor: 
 
Table 2: EEA share of supply estimates for titanate by volume (2009) 

 
 Metric tonnes Share of supply 

Dorf Ketal* [ ] [30-35]% 
Vertec** [ ] [45-50}% 
Borica [ ] [5-10%] 
Polygel [ ] [5-10%] 
Shakti [ ] [1-5%] 
Superurecoat [ ] [1-5%] 
'Chinese 3' 
(Wuxi, Nanjing 
and Changzhou) 

[ ] [1-5%] 

Total [ ] 100 
Source: parties’ estimates 
*  Figures for the 12 months of 2009. 
** Figures for the year ending 31 March 2010. 
 
65. Shares of supply on an EEA-wide basis are particularly significant in the 

OFT’s competitive analysis to the extent that some customers have 
multiple plants across Europe (including the UK) and therefore purchase 
centrally for supply to those plants. 

 
66. The OFT was not able to confirm shares of supply in the EEA for any of the 

parties’ competitors. The OFT believes that the estimates may well 
overstate the competitors’ true volumes since the focus of their production 
is for national supply in Asia. 

 

                                                                                                                             
climate, and therefore did not require its usual annual supply of [ ] tonnes of titanate for that 
period.  
11 The OFT additionally notes from the three years worth of data that [ ].  



 

 

67. On a worldwide basis, the parties estimated that their combined shares 
were likely to be [35-40] per cent (increment of [15-20] per cent). 
However, estimates provided by the parties’ competitors of worldwide 
shares of supply yielded significantly different figures to those provided by 
the parties. The OFT's investigation suggested that the combined share of 
supply of the parties for titanate is approximately [60-65] per cent 
(increment of [25-30] per cent). 

 
Zirconate 

 
68. With regard to the zirconate market in the UK, the parties told the OFT that 

Dorf and the Target Business sold [  ] metric tonnes and [  ] metric tonnes 
respectively in 2009. Further, they submitted that Borica and Borchers 
competed in this market.  

 
69. The OFT’s market investigation indicated that in fact only Dorf and the 

Target Business are active in the supply of zirconate to customers in the 
UK. A merger to monopoly (increment of [15-20] per cent by volume) will 
therefore be created as a result of the transaction in the UK. For the year 
2009, the parties’ combined sales amounted to approximately [less than 
£150,000]. 
 

70. The parties were unable to estimate the total EEA and worldwide market 
size for zirconate. Borica informed the OFT that it does not supply zirconate 
in the EEA, since its primary focus is in Asia. Polygel and Borchers both 
informed the OFT that they do not manufacture zirconate at all. In the 
absence of evidence to the contrary, the OFT therefore believes that a 
merger to monopoly is also likely to be created in the EEA. With respect to 
the worldwide level, the OFT believes, at the very least, that given the 
highly concentrated nature of the market, the combined shares of supply 
can be expected to exceed the shares for titanate, although the total size 
of the market is likely to be significantly smaller.  

 
Conclusion on post-merger concentration 
 
71. The merger will create, by some way, the single largest supplier of titanate 

and zirconate in the UK, EEA and the world. Based on shares of supply, the 
remaining competitors have gained limited traction in the supply of titanate 
and zirconate in the UK and in the EEA. 

 



 

 

Competitive interaction between the merging parties, and effects of the merger 
 
Competitive interaction between the merging parties 
 
72. The parties submitted that Dorf cannot be considered to be Vertec’s closest 

competitor, on the basis that Vertec’s established position in the UK has 
made the UK market unassailable for Dorf, to date. Because customers in 
the UK have been reluctant to switch away from a local supplier, all other 
suppliers have made little by way of in-roads into customers’ orders in the 
UK, unlike the rest of Europe.  

 
73. In assessing closeness of competition, the OFT considers that Dorf’s 

position in the wider EEA market is of significant relevance. Dorf’s 
relatively small share of supply in the UK (two to three per cent) is not 
representative of its true market position. It currently has [30-35] per cent 
of the EEA market, and is considered to be the global market leader in both 
the supply of titanate and zirconate. In addition, Dorf’s existing capacity 
from outside the UK allows it to be significantly better-placed to expand its 
customer base in the UK, in response to any price increases from Vertec. 
The OFT therefore cannot ignore the effect of Dorf’s position in the 
international arena on Vertec’s pricing strategies in the UK. The OFT 
considers that Vertec’s UK customers benefit from the constraint Dorf 
exerts from its EEA position. Even if customers do not switch, the very 
threat of customers switching to Dorf, particularly by Vertec’s largest 
customers (all of whom are international players) can be expected to 
constrain Vertec to ensure competitive prices in the UK are maintained. [  ]. 

 
74. In addition, in terms of existing constraint in the UK, a number of 

customers identified the merging parties to be close competitors with 
respect to their product offering for application by end-use, that is, in 
polymers, coatings, and inks. Some customers identified Borica as a closer 
competitor to Vertec than Dorf, although on further questioning many 
customers were familiar with DuPont, as opposed to Dorf, due to its new 
entry through the acquisition of DuPont’s business.  

 
75. JM’s internal documents further suggest that the parties are close 

competitors. Before DuPont’s business was acquired by Dorf, [  ]. Given 
the criticality of the product, this intended approach would tend to indicate 
that JM considered Dorf and Borica to be close competitors [  ]. Other 
internal documents indicate that JM was monitoring [  ] Dorf [  ]. 



 

 

 
76. An internal document of Dorf in 2007 titled ‘Rolling plan to March 2011’ 

lists its competitors and notes the following firms and their annual output: 
‘DuPont and JM [  ] tonnes per annum each; Polygel and Super Urecoat [  ] 
tonnes per annum each; and Chinese sales of greater than [  ] tonnes per 
annum.’ The same document suggests that one way to neutralise 
competition from the Target Business would be to [  ]. 

 
77. The OFT also notes that Dorf (via DuPont and/or Intec) has been supplying 

[  ] with titanate for at least the last three years, in response to the 
capacity issues [  ] (see paragraph 63 above). This would suggest that [  ]. 

 
78. In sum, the OFT believes that there is significant competitive interaction 

between the parties pre-merger. Although Dorf currently has a relatively 
small share of supply in the supply of titanate in the UK, the OFT considers 
that any competitive constraint that Dorf may exert on the Target 
Business, given the strength of Vertec’s position in the UK, is potentially of 
vital importance. Moreover, the OFT considers that focussing on Dorf’s UK 
share of supply does not give a true impression of the constraint Dorf, in 
fact, places on Vertec given Dorf’s significant shares of supply outside the 
UK.  

 
Effects of the merger 
 

79. JM asserted that Vertec has been battling to keep its customers and that 
its current position on the market is not consistent with it enjoying any 
form of market strength. One competitor informed the OFT that Vertec has 
been defending its position in the UK market very strongly through its low 
pricing policy and commercial flexibility. That competitor told the OFT that 
it needed to price approximately 20 to 30 per cent lower than the European 
price level to compete with Vertec in the UK, at which level it does not 
make a profit margin. In any event, its impact in the UK market has not, to 
date, been substantial. 

 
80. The parties argued that any perceived existing strength of Vertec in the UK 

is illusory. This is because: (i) the Target Business has been struggling to 
make a profit and customers have strong countervailing buyer power; (ii) 
any market strength that the Target Business has is only due to its 
presence in the UK through its factory, which post-merger will no longer be 
the case; and (iii) the competitive situation in the UK will significantly 



 

 

change once the toll manufacturing agreements with DuPont and Vertec 
expire in [  ], so it is not realistic to consider that Vertec’s market share will 
be ‘inherited’ by Dorf, because inevitably, customers will be lost. 

 
81. The OFT does not agree with the parties’ analysis. First, as already set out 

in paragraph 73 above), the fact that the Target Business has chosen to 
price at a low level in the past does not necessarily contradict the notion 
that it enjoys a significant degree of market strength. In fact, the OFT’s 
market investigation indicated that even if customers did threaten to 
switch, in reality, switching is not commonplace. From the evidence 
available to the OFT, the reason why there is little switching is not 
predominantly down to price, as the parties suggest, but rather because of 
the superiority of Vertec’s product offering. Further, although the OFT 
recognises that a few international customers enjoy some degree of buyer 
power, it is clear that this is somewhat restricted (see further paragraphs 
109 and 111 below).  

 
82. Second, the OFT accepts that aside from the better quality, price and 

service, there is a ‘convenience’ factor involved, to the extent that some 
customers benefit from Vertec’s local presence, which the parties have 
stated post-transaction will not be maintained. The OFT is not in a position 
to forecast the impact this will have on the combined entity’s market 
position post-transaction. In any event, the toll manufacturing period 
agreed with JM means that, notwithstanding the fact that Dorf will not 
acquire Vertec’s UK manufacturing presence, Dorf benefits from a time 
period over which to migrate customers to its expanded facility in India. 
The extent to which Dorf’s advantage would be sustained after expiry of 
the toll manufacturing agreement is addressed below. The OFT notes the 
parties’ view that the pre-merger European market dynamic would be more 
representative of the competitive situation once the toll manufacturing 
period with JM had expired and the plant had closed. However, even on 
this basis, the combined entity would still have over three quarters of the 
titanate market in the EEA (and most likely more than that in the zirconate 
market), and the increment to the combined entity’s share of supply would 
be far greater than in the UK, [30-35] per cent.  

 
83. Third, the OFT does not accept that the competitive situation will 

necessarily change on the expiry of the toll manufacturing agreements 
between Dorf and DuPont, and Dorf and Vertec. Although customers are 
not theoretically tied in to being supplied by Dorf, the OFT understands 



 

 

that at present, alternative suppliers are generally capacity constrained. In 
the OFT’s market investigation, customers specifically pointed out that 
even if they wanted to switch to another supplier, they have no option but 
to source at least some volumes from Dorf for this reason. JM informed the 
OFT that [  ]. Competitors themselves also confirmed that they are already 
at full capacity, or near full capacity, with no current plans to expand.  

 
84. The OFT takes on board the fact that Dorf is currently not supplying 

DuPont’s customers, since the toll manufacturing period is still in place. On 
this basis, DuPont’s customers (and later, Vertec’s customers) will have to 
approve Dorf’s product once Dorf's plant in India is up and running. That 
said, the OFT believes the parties downplay the purpose of the toll 
manufacturing period. In particular, it can be expected that this transitional 
period will involve the testing and perfecting of products to ensure that on 
expiry of the toll manufacturing agreements, Dorf will be in a position to 
replicate DuPont/Vertec’s products. Indeed, it has already been noted that 
Dorf has acquired the knowhow, technical skill and expertise of the DuPont 
business which must already be utilised. In fact, the parties submitted 
evidence to support this proposition. An email sent by Dorf to DuPont’s 
customers of ‘Tyzor’ (the equivalent ‘Vertec’ name of JM) asked them to 
pre-qualify Dorf’s supply in India in light of the imminent closure of the US 
plant. The email points out that ‘Tyzor products are made to stringent 
specifications, and are the same from all facilities. Many customers, 
worldwide, use Tyzor from both facilities, interchangeably and without 
issue.’ The OFT understands that reference to ‘both facilities’ is to 
DuPont’s US plant, and Dorf’s existing plant in India.  

 
85. All this indicates that Dorf is (prudently) minimising the possibility of 

customers switching. What is also notable is that despite the parties’ 
assertions of concern in losing customers, Dorf is clearly gearing up to take 
on Vertec’s customers and volumes since it plans to increase capacity from 
[  ] tonnes to [  ] tonnes on the basis that the proposed transaction goes 
ahead.  

 
86. In addition, the parties argued that Dorf will have to work hard to build its 

reputation in the industry because DuPont is well-known, but Dorf is not. 
The OFT does not believe this is a material barrier for Dorf, or that it 
adequately incentivises Dorf to keep prices competitive, to maintain quality, 
range and service post-transaction. This is because the OFT's investigation 
indicates that reputation is primarily connected with the particular brand 



 

 

name of the product, not with the supplier (see also paragraph 74 above). 
A number of customers were not aware that Dorf had acquired DuPont’s 
and Intec’s respective businesses. They were merely interested in the 
Tyzor label, the Vertec label, and the relevant patent names, all of which 
Dorf will retain.  

 
87. Finally, the parties emphasised that true market power is sustainable over 

time and that the loss of one or two customers will have a detrimental 
effect on shares of supply. However, the parties have not put forward any 
evidence to show that Vertec has ever lost its market leading position, 
whether in the UK or beyond. In fact, JM told the OFT that over the last 
five years, market shares have been static in the UK.  

 
88. The OFT notes that Dorf’s internal documents also reinforce the OFT’s 

view that the combined entity is likely to have increased market power. In 
Dorf’s deal valuation, regarding Vertec’s supply agreements and 
agreements with its distributors, it is stated that ‘[  ]’, and elsewhere in the 
document, that this position ‘[  ]’.12 

 
89. In terms of competitive dynamic going forward, the OFT notes that the 

merger eliminates the competitor most likely to have competed with and 
constrained the Target Business in the UK. Dorf, as a new entrant in the 
UK market (having entered in 2009), already has the second largest share 
of supply in the titanate market, and is the only other supplier of zirconate 
in the UK. Significantly, it is the only firm known to the OFT where its 
capacity is currently being built up.13 With its acquired knowhow, employee 
base and resources from its acquisition of the DuPont business in early 
2010, the OFT believes that Dorf would have been the most likely 
competitor to increase its share of supply in the UK absent the merger, or 
at least, to become a more effective competitive constraint on Vertec. 

 
90. In conclusion, the OFT has reason to believe that the combination of 

Vertec’s existing position in the UK with Dorf’s pre-merger global leading 
position will significantly enhance Dorf's competitive strength in the 
markets, thereby enabling the merged entity to unilaterally increase price.  

                                         
12 Ernst & Young ‘Opportunity Evaluation’ Report for Dorf dated April 2010. 
13 Its Greenfield plant is being set up to produce [  ] tonnes of titanate per annum, which will 
increase to [  ] tonnes if the proposed transaction goes ahead. 



 

 

 
Ability of other suppliers to constrain the merged entity 
 
91. The parties submitted that there are a number of other suppliers who are 

able to compete effectively with the merged entity and these are discussed 
in the Barriers to Entry/Expansion section below. In assessing the ability of 
the remaining competitors to constrain Dorf post-merger, the OFT notes 
the following:  

 
• as already discussed, it is noted that all credible competitors are, as far 

as the OFT is aware, capacity constrained; none of them informed the 
OFT of plans to expand in the near future 

 
• Borica is a significant competitor, at least outside the UK. Within the 

UK, there is evidence that some customers of titanate for use in inks, 
coatings and polymers see Borica as an alternative supplier, albeit that 
there were indications arising from the OFT's investigation that [  ] 

 
• Polygel was named by one international customer active in inks 

production as a potential alternative to the merged entity. However, the 
OFT notes Polygel’s very limited presence and impact in the UK. In 
2009, Polygel sold an insignificant amount of titanate to customers 
located in the UK, and 

 
• Yixing was not mentioned by any customer to be an alternative to the 

merging parties in the UK. 
 
92. The OFT therefore believes that, in essence, the proposed transaction 

reduces the number of players in the titanate market in the UK from three 
to two, since only Borica is a credible alternative to Dorf and Vertec. 

 
93. In the zirconate market, a merger to monopoly is created as a result of the 

proposed transaction in the UK and most likely also the EEA. The merged 
entity will face no existing constraint whatsoever. That said, there is some 
evidence that Borica may enter the UK market, although the OFT is not 
convinced that any entry is timely, likely or sufficient.  

 



 

 

Switching 
 
94. The OFT considered the ease with which customers are able to switch to 

different suppliers. The parties provided a small number of examples of 
customer switching. However, only one example was directly probative of 
customer switching, that of [  ] switching from Vertec to Borica following 
an increase in price announced by Vertec. All other examples provided by 
the parties either took place outside of the UK, or involved switching 
between the merging parties, or [  ].14 

  
95. The OFT's investigation indicates that customers are generally reluctant to 

switch. In particular, some customers of Vertec voiced their lack of desire 
to switch away from the Target Business in the past because of its 
reliability in terms of quality and security of supply. The OFT's market 
investigation did not reveal that complete self-supply would be an option 
for any customers going forward, although some customers said they had 
toll manufacturing arrangements in place for certain volumes that could not 
be fully manufactured in-house. This need to toll manufacture would still 
continue, although one customer said it would try to look for an alternative 
supplier.   

 
Conclusion on unilateral effects 
 
96. Overall, and on the basis of the evidence received, the OFT considers that 

Dorf and the Target Business have a very large share of the titanate market 
and the entirety of the zirconate market in the UK, and could be considered 
each other’s closest competitors.  

 
97. Moreover, the evidence available to the OFT indicates that the degree of 

competition in the market post-merger may not be sufficient to constrain 
any horizontal unilateral effects resulting from the merger. Although Borica 
may act as a competitive constraint on the parties, the evidence in relation 
to its effectiveness as a competitor in the UK (and wider) across all 
applications of titanate and/or zirconate in which the parties are active is 
not compelling enough to conclude that it would have the ability to 
constrain the merged firm, not least, because of its lack of capacity to deal 
with any volumes Dorf may lose as a result of the transfer to India.  

 

                                         
14 JM informed the OFT that [  ].  



 

 

98. The OFT therefore considers that – absent other factors – there is a 
realistic prospect that the merger will give rise to a substantial lessening of 
competition, and that post-transaction, the merged firm may have the 
ability and incentive to raise prices or reduce them less than would have 
been necessary without the merger, or to reduce quality and investment, as 
a result of the loss of competition between Dorf and the Target Business.  

 

BARRIERS TO ENTRY AND EXPANSION 
 
99. Any likely and timely changes in the competitive offering of rival suppliers 

or potential new rivals can act to avert any substantial lessening of 
competition. This is especially important in this case given the high level of 
concentration in the markets, and the fact that the parties are close 
competitors to each other.  

 
Entry 
 
100. The parties submitted that barriers to entry are low since most products are 

not patent protected and the information needed to start production is 
readily available. According to them, plant construction can be rapid. They 
estimate, at least in India, that a competitor could set up a plant to produce 
capacity of 400 tonnes of titanate at an estimated cost of US$500,000 
(without land) which could be ready for production within six months.  

 
101. Third party views did not confirm this view. One competitor claimed that it 

had real difficulty entering the market in the UK. According to other 
competitors, it would take approximately three years to establish product 
approvals with customers. One competitor estimated that it would cost 
around US$10 million to build a plant that could produce 5,000 tonnes per 
annum, and that it would take about eight years for the plant to pay back 
the capital investment. Another competitor told the OFT that 
manufacturing certain types of titanate and zirconate was difficult, in 
particular, getting a reliable and consistent ‘recipe’, as was building up 
reputation with customers. Most competitors observed that the entrance 
barrier is technological and that intensive research and development is 
needed in the production and application of such technologies. 

 
102. The parties argued that there are a number of actual and potential entrants 

into the market. In general, the OFT treats examples of actual entry as 



 

 

more probative than suggestions of potential entry. The parties make 
reference to new entry from China and India. However, the parties did not 
provide any compelling evidence of such new entry into the UK. The OFT is 
only aware of existing foreign supply, at a very low level, from Borica, 
Polygel and Yixing (see Table 1 above). On an international level, the OFT 
is aware of other suppliers of titanate and zirconate (for example, 
Superurecoat, Shakti and Changzhou) (see Table 2 above), but the OFT has 
not received any evidence to indicate that the prospect of entry by them 
into the UK is timely, likely or sufficient to alleviate any concerns in respect 
of the competitive effects of this merger. In any case, although these 
potential competitors are active to some extent globally, the OFT notes 
that reputation and evidence of expertise are important factors that UK 
customers take into account when choosing a supplier.  

 
103. The parties submitted evidence of a new supplier, [  ], entering the titanate 

and zirconate market in response to Dorf’s proposed merger. The email 
from [  ] notes that the proposed transaction creates ‘a monopoly’ and 
recognised that there were ‘severe shortages that have already occurred 
since [Dorf] acquired the Tyzor brand’. The supplier promises the ‘high-
quality supply of non-patent protected Tyzor or Vertec equivalent 
materials’. Although the OFT recognises this may be evidence of new entry 
in response to the merger, it is unclear whether such supplies would be 
made into Europe, or indeed into the UK. Furthermore, the OFT is 
concerned that customers would view such entry with scepticism, given 
the emphasis placed on reputability and reliability of product. As a result, 
even if such entry did occur, it is not clear that it would be sufficient to 
replace the competitive constraint on the merged entity that Dorf 
previously provided on Vertec. 

 
104. In terms of size in the UK, although it may be theoretically possible that 

Dorf’s position could be replicated by another supplier, the OFT has 
received no evidence that this, in reality, would be likely to materialise. 

 
Expansion 
 
105. The parties argued that it is relatively easy for existing producers to 

increase capacity or create new capacity at an existing facility since the 
chemical equipment needed to produce titanate and zirconate is simple, 
and there are no intellectual property rights, knowhow, or sophisticated 



 

 

technical or metallurgical requirements that would delay or hinder capacity 
increases.  

 
106. Third party views in fact suggested that expansion would take around 12 

months to complete, and were new production lines to be introduced, the 
main barrier would be the cost incurred of getting the appropriate approvals 
required to supply to a UK customer. Contrary to the parties’ assertions, 
existing competitors did not inform the OFT of any expected expansion of 
capacity.  

 
Conclusion on entry and expansion 
 
107. On the basis of the present facts, the OFT does not have sufficient 

evidence of any likely entry or expansion from other suppliers to avert its 
concerns about a substantial lessening of competition. The OFT recognises 
there may be some prospect of supply-side responses to the merger. 
However, the OFT considers the evidence available to it insufficient to 
establish with the necessary degree of confidence that such a response 
would be likely, timely and sufficient to constrain the merged entity going 
forward.  

 

BUYER POWER 
 

108. The parties submitted that customers often have buyer power, especially 
the large corporate entities that operate on a global scale, such as [  ]. 
Further, they argue that contracts tend to be short-term (six to 12 months) 
and non-exclusive. They also suggested that multi-sourcing may take place 
in some instances, although most customers tend to take supply from only 
one supplier.  

 
109. The OFT's guidance discusses the circumstances in which buyer power 

may serve to constrain a merged party. Specifically, it states that 
'[t]ypically the ability to switch away from a supplier will be stronger if 
there are several alternative suppliers to which the customer can credibly 
switch, or the customer has the ability to sponsor new entry or enter the 
supplier’s market itself by vertical integration. Where customers have no 
choice but to take a supplier’s products, they may nonetheless be able to 



 

 

constrain prices by imposing costs on the supplier. For example, customers 
may be able to refuse to buy other products produced by the supplier …'.15 

 
110. From the OFT’s market investigation, only three customers responded that 

they had some negotiating strength to obtain better terms or discounts due 
to their pan-European demand, or overall size in the end-use market. 
However, one of these customers stated that its negotiating strength was 
limited by the small number of suppliers and the criticality of the product. 
All other customers stressed this latter point, noting in particular that they 
had no buyer power because they had limited alternatives. Either there 
were no alternative suppliers to the merging parties for the required 
product, or there were alternatives but the products these suppliers 
provided were not of adequate quality. Given the crucial nature of the 
product in the overall manufacturing process, the merger would leave 
customers with virtually no choice but to accept any price increase.  

 
111. JM put forward several examples of large customers moving away from 

Vertec’s product. The OFT has spoken to these customers, [  ]. Although 
some may be urgently looking into alternative options in response to the 
merger, such customers have reiterated their concern that adequate 
alternatives are not currently available.   

 
112. The OFT is therefore not confident that buyer power will be sufficient in 

this case to countervail any potential anticompetitive effects arising from 
the merger, primarily because of the lack of alternative suppliers to whom 
customers can credibly threaten to switch. Nor has the OFT seen evidence 
that customers could credibly discipline Dorf through a threat not to 
purchase other products.  
 

THIRD PARTY VIEWS 
 
113. Third party comments have been discussed above where relevant.  
 
114. In general, most third parties expressed concern with the proposed 

transaction. In particular, customers recognised that Dorf, post-merger, 
would have the ability and incentive to raise prices significantly due to its 
increased market power in the UK and elsewhere. Both competitors and 
customers envisaged price increases in the range of 30 to 50 per cent over 

                                         
15 Merger Assessment Guidelines, paragraph 5.9.3. 



 

 

the next one to two years as a direct result of the merger. One customer 
informed the OFT that Dorf has already announced [  ] per cent price 
increases following its announcement of the proposed transaction. 

 
115. Concerns were raised about the reduction of choice in an already highly 

concentrated market. For some, no alternative source of supply would be 
available; for others, the concern was that the required product would be 
discontinued altogether. The parties informed the OFT that Dorf would 
need to keep up capacity utilisation rates in order to ensure that the plant 
is used efficiently, and so would have no incentive to discontinue supply to 
certain customers or certain products. The OFT is not convinced by this 
argument. Although Dorf would need to meet its overheads, arguably, Dorf 
will be the only supplier post-transaction in a position in terms of market 
power and capacity to pick and choose which customers or products to 
take or reject, at whatever cost or detriment to the customer. 

 
116. Customers emphasised that although the parties’ products represent a 

small part of their manufacturing cost, without them, the end product 
would be compromised. 

 
117. Concerns were also raised that quality, range and service would be 

compromised as a result of Dorf’s acquisition of the Target Business. Post-
merger, Dorf would have little incentive to ensure these were maintained 
especially as many customers would have no alternative but to source from 
Dorf, for some if not all their required volumes.   

 

ASSESSMENT  
 
118. The parties overlap in the supply of titanate and zirconate. The OFT 

considers that the appropriate product markets are each of the supply of 
titanate and the supply of zirconate, and the relevant geographic market is 
the EEA. However, due to the presence of Vertec’s local factory, the OFT 
has also focused on the UK level.  

 
119. The parties are the two largest suppliers of titanate and zirconate in the UK, 

the EEA and the world. More specifically, in the UK, the proposed 
transaction will create a share of supply of [95-100] per cent for the 
merged entity for titanate, and a merger to monopoly in the supply of 
zirconate. In the EEA, the merger also combines the two largest suppliers 
of titanate and the OFT has reason to believe that a merger to monopoly is 



 

 

also created in the supply of zirconate. In the UK and EEA, only one other 
supplier of titanate, Borica, is considered by third parties to effectively 
compete with the merging parties. However, the OFT notes that Borica has 
capacity constraints, and third parties have also raised doubts about [  ]. 

 
120. The OFT considers that there is a significant degree of competitive 

interaction between the merging parties. In particular, the OFT believes that 
Dorf places a significant constraint on Vertec’s pricing strategies in the UK. 
The OFT therefore considers that the merger eliminates the competitor 
most likely to have competed with and constrained Vertec in the UK. This 
is particularly the case given that Dorf, unlike other existing suppliers, has 
spare capacity and is currently building up further capacity. The OFT 
therefore believes that, absent the merger, it would have had the ability, as 
well as the technical skill and knowhow through its recent acquisition of 
DuPont’s business, to have taken share from the Target Business. 

 
121. The OFT was informed that barriers to entry to the supply of titanate and 

zirconate are high, and is not aware that any existing competitors had 
plans to expand capacity. The OFT also notes the high number of third 
party complaints in this case. Customers were concerned about the high 
prices the proposed transaction would create. Some even informed the OFT 
that Dorf had already announced significant increases in price post-
announcement of the anticipated merger. Other concerns were raised about 
the lack (or shortage) of alternative suppliers, and the concern that, as a 
result of the merger, Dorf would have the ability to reduce quality range 
and service. The OFT did not receive sufficient evidence that buyer power 
would be strong enough to countervail these concerns. 

 
122. As a result of the above, the OFT considers that it is the case that the 

merger may be expected to result in a substantial lessening of competition 
in the supply of each of titanate and zirconate in the UK such that the 
merger should be referred to the Competition Commission for further 
investigation. 

 



 

 

EXCEPTIONS TO THE DUTY TO REFER  
 
123. The OFT's duty to refer under section 33(1) of the Act is subject to the 

application of certain discretionary exceptions, including the markets of 
insufficient importance or 'de minimis' exception under section 33(2)(a).16 
 

124. The OFT has found a realistic prospect of a substantial lessening of 
competition in relation to the supply of titanate and the supply of zirconate 
in the UK. The OFT believes that the annual cumulative size of the affected 
markets in the UK is less than £10 million. The OFT has therefore 
considered whether it should apply the 'de minimis' exception to the duty 
to refer. 
 

Availability of undertakings in lieu 

125. As stated in Dunfermline/BRN,17 the OFT believes that it would be 
proportionate to refer a problematic merger (that is, not to apply the 'de 
minimis' exception) where it is 'in principle' clearly open to the parties to 
offer a clear-cut undertaking in lieu of reference. This is because the 
recurring benefits of avoiding consumer harm by means of undertakings in 
lieu in a given case, and all future like cases, outweighs the one-off costs 
of a reference. 
 

126. In this case, the only structural remedy open to Dorf to address the 
competition concerns raised would be not to proceed with the transaction. 
The OFT does not include prohibition of the transaction when considering 
whether an 'in principle' undertaking in lieu is available. On the basis that 
the OFT believes there is no clear-cut and proportionate divestiture package 
in principle available, the OFT has proceeded to examine whether to 
exercise its 'de minimis' exception in this case. 

Application of the markets of insufficient importance exception to this case 
 
127. The factors that the OFT looks at in determining whether it should apply its 

'de minimis' discretion have been set out in a number of its cases.18 Such 

                                         
16 OFT516b, November 2007. 
17 OFT Decision, Completed acquisition by Dunfermline Press Limited of the Berkshire Regional 
Newspapers business from Trinity Mirror plc 4 February 2008. 
18 See, for example, OFT Decision, Anticipated Acquisition by Orbital Marketing Services Group 
Limited of Ocean Park Limited, 14 November 2008, OFT Decision, Completed acquisition by 



 

 

factors are: 
 
• the market size 
• the strength of the OFT's concern (that is, its judgment as to the 

probability of the substantial lessening of competition occurring) 
• the magnitude of competition lost by the merger 
• the durability of the merger's impact, and  
• any precedential implications, including deterrence and transaction 

rationale. 
 
128. The OFT has considered each of the above factors in determining whether 

to exercise its discretion in this case. 
 
129. Market size – although there is some uncertainty regarding the precise size 

of the UK markets, the OFT considers that the aggregated value of the 
titanate and zirconate markets is approximately £3.5 million. To obtain this 
figure, the OFT takes into account the entire revenue of both Dorf and 
Vertec in the relevant markets less any sales to each other (in order to 
avoid double-counting), as well as the revenues of each of their 
competitors supplying titanate in the UK.19 

 
130. Strength of the OFT's concerns – the OFT believes that the proposed 

transaction may be expected to result in a substantial lessening of 
competition (that is, its belief is over 50 per cent likelihood, or at the ‘is the 
case’ standard in the working of section 33 of the Act). As a result, the 
strength of the OFT’s belief that harm will result from the merger, although 
not in itself conclusive, tends to point away from the exercise of the 'de 
minimis' exception in this case. 

 
131. Magnitude of competition lost – the proposed transaction creates a 

reduction in the number of suppliers in the UK of titanate effectively from 
three to two, and in zirconate from two to one. Such increased 
concentration would normally be expected to give rise to the prospect of 
price rises, in particular given the fact in this case that customers' ability to 
negotiate better prices is limited due to the criticality of the products used 

                                                                                                                             
Govia Limited of South Central Passenger Rail Franchise, 6 August 2009, OFT Decision, 
Anticipated acquisition by Koppers Inc of Cindu Chemicals BV, 23 February 2010, OFT Decision.  
19 The OFT considers that all of the customers of titanate and zirconate in the UK are potentially 
adversely affected by the merger, even the largest customers (see Buyer Power and Third 



 

 

in the manufacturing process. The OFT is mindful that Dorf may lose 
former DuPont/Vertec customers once the toll manufacturing periods 
expire. However, the OFT also recognises that the parties’ competitors are 
currently capacity constrained to take on any significant volumes lost. The 
OFT notes also that there is evidence of competitive interaction between 
the parties notwithstanding Vertec’s monopoly share in the UK. Overall, 
these factors suggest that the magnitude of competition lost as a result of 
the proposed transaction is what would be expected to result from a three 
to two merger, and therefore more likely to be above the mid-range. This 
would tend to weigh against the exercise of the 'de minimis' discretion. 

 
132. Durability – although the OFT has not reached a level of confidence that 

new entry would be timely, likely and sufficient to avert the competition 
concerns raised by the merger, it did receive some evidence that at least 
one competitor’s products were being tested by some of the parties’ 
customers, and that Borica was in the process of trying to enter the 
zirconate market in the UK. That said, certain competitors informed the 
OFT that barriers to entry in the UK were high, not least because of the 
stringent approval processes of customers. On this basis, the OFT 
considers the duration of harm arising from the transaction neither points 
towards or against the exercise of the ‘de minimis’ discretion.20  

 
133. Transaction rationale and deterrence – the parties submitted that the 

rationale for the transaction was, in part, to avoid a disorderly exit due to 
the closure of the plant and to ensure continuity of supply, particularly with 
regard to patented products. However, notwithstanding these motivations, 
the OFT notes that extracts from Dorf’s deal valuation (see paragraph 88 
above) suggest that [  ]. Furthermore, customers were generally concerned 
about this merger. With respect to the zirconate market, the proposed 
transaction creates a merger to monopoly in the UK and most likely also in 
the EEA, which is of particular concern to the OFT. Although this merger 
does involve small and specialist markets, the OFT is concerned that similar 
potentially problematic mergers could be considered across the chemicals 

                                                                                                                             
Parties sections above). As such, all of the market turnover should be considered for 'de 
minimis' purposes.  
20 The OFT was mindful of the parties' argument that the Target Business would have exited the 
market absent the merger. The OFT has not concluded that this is inevitably the case (see 
paragraph 24 above). However, even if correct, it does not follow that this would limit the 
duration of any substantial lessening of competition as a result of the reasoning given in 
paragraphs 33 to 36 (namely that exit of the firm might still be substantially less anticompetitive 
than the merger). 



 

 

sector and the OFT has therefore taken account of the wider implications 
of a decision whether to exercise its 'de minimis' discretion in this case. 

 
Conclusion on exceptions to the duty to refer 
 
134. Notwithstanding the relatively small size of the affected markets, the OFT 

considers that the total impact of the merger in terms of customer harm is 
likely to be significant in this case, and that the costs associated with a 
Competition Commission inquiry would be proportionate in comparison. For 
the reasons given above, the OFT therefore does not consider it appropriate 
to exercise its 'de minimis' discretion in this case.  

 
135. The parties put forward several customer benefits in terms of providing 

continuity of supply for customers, particularly for those customers of 
patented polyester and polyurethane products. However, for the reasons 
already addressed above, and in light of the significant number of customer 
concerns, the OFT does not consider that these benefits outweigh the 
likely customer harm. The OFT therefore considers it appropriate to refer 
the proposed transaction to the Competition Commission. 

 

DECISION 
 
136. This proposed transaction will be referred to the Competition Commission 

pursuant to section 33(1) of the Act. 

 


