
 

 

 
 

 
Anticipated acquisition by Vitacress 2008 Limited of Van Heyningen 
Brothers Limited from Humber Growers Limited 
 
ME/4673/10 
 
The OFT's decision on reference under section  22(1) given on 27 October 
2010. Full text of decision published 11 November 2010. 
 

Please note that the square brackets indicate figures or text which have been 
deleted or replaced in ranges at the request of the parties or third parties for 
reasons of commercial confidentiality.  

 
PARTIES 
 
1. Vitacress 2008 Limited ('Vitacress') is the parent of a group of companies1 

involved in packing and supplying pre-packaged salads, fresh cut and 
bunched herbs, speciality vegetables and other fresh produce. It has its 
headquarters in the UK. Lighthorne Herbs Ltd ('Lighthorne') is the 
subsidiary of Vitacress which is active in the packing and supplying of 
fresh cut and bunched herbs. A subsidiary of Vitacress, Wight Salads 
Limited ('Wight') is involved in the packing, supply and growing of fresh 
tomatoes in the UK. Vitacress is also involved in growing a broad range of 
inputs to its pre-prepared salads, speciality vegetables and fresh produce. It 
grows a limited quantity of herbs for cut and bunch use. 
 

2. Van Heyningen Brothers Limited ('VHB') supplies and packages fresh cut 
and bunched herbs and fresh potted herbs. In addition, VHB also packs and 
supplies fresh seedlings as well as fresh tomatoes. VHB also sells certain 
herbs and other 'micro leaf' products as a sales agent for a third party 
grower. It has growing facilities principally for fresh potted herbs and 

                                         
1 Vitacress itself is a member of the RAR group of companies which is headquartered in 
Portugal. The ultimate parent company is SIEL SGPS S.A., a company registered in Portugal in 
which a Portuguese national, Mr João Nuno Macedo Silva, has a 90 per cent shareholding. SIEL 
SGPS S.A. owns 100 per cent of RAR Sociedade de Controle (Holding) S.A. RAR Sociedade de 
Controle (Holding) S.A. is the ultimate parent company of Iberholding Prestação de Serviços, 
S.A. which in turn owns 100 per cent of the share capital of Vitacress. 
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seedlings but also for fresh tomatoes. VHB is only active in the UK. VHB's 
UK turnover in 2009 was £[  ] million.  

 

TRANSACTION 
 
3. Vitacress intends to purchase 100 per cent of the shares in VHB from its 

parent company, Humber Growers Limited ('Humber'). The transaction 
signed on 8 September 2010 and is conditional on OFT clearance.  
 

4. The parties notified the transaction to the OFT on 6 September 2010 and 
the administrative deadline expires on 1 November 2010. 

 
 

JURISDICTION 
 
5. As a result of this transaction Vitacress and VHB will cease to be distinct. 

The parties overlap in the supply of herbs in the UK. Their combined share 
of supply is estimated to be greater than 25 per cent. As a result, the share 
of supply test in section 23 of the Act is met. The OFT therefore believes 
that it is or may be the case that arrangements are in progress or in 
contemplation which, if carried into effect, will result in the creation of a 
relevant merger situation.  
 

MARKET DEFINITION 
 

6. Herbs are ultimately used either by private individuals in domestic cooking 
or by the catering trade for use in commercial cooking. The supply chain to 
the end customer involves: (i) growing; (ii) packing and onwards supply to 
supermarkets and other wholesale purchasers (who supply other retailers 
and the catering trade) ('packing and supply'); and (iii) onward sale by the 
supermarkets to end users or by other wholesale purchasers to their 
customers (other retailers/the catering trade). The parties are active at the 
first two levels of this supply chain. 
 

7. At the growing level of the supply chain, the OFT does not consider that 
the parties activities overlap. VHB only grows potted herbs for on-sale 
(although some surplus pots are used for cut volume), whilst Vitacress 
grows herbs specifically for use in cut and bunched format. Competitors 
consistently expressed the view that there were significant differences 
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between growing herbs in pots and growing them for use as cut or 
bunched herbs and these could not as a result both be considered part of 
the same market. Potted herbs are grown under glass and can be grown all 
year round, whilst herbs for cut or bunched use are grown outdoors over 
only few months of the year. It is generally uneconomical for potted herbs 
to be used for bunched or cut herbs. 
 

8. In any case, on a cautious basis, even if all herb growing (potted and for 
cut/bunched use) were to be considered as forming part of the same 
market the parties combined growing activities account for only around 
[five to 15] per cent of the market in the UK and it would not therefore be 
necessary for the OFT to give further consideration to this as a horizontal 
overlap.2  
 

9. The parties principally overlap in the packing/supply of fresh cut and 
bunched herbs in the UK. In addition to this overlap, Vitacress (through 
Wight) and VHB also overlap in the UK in the packing and supply of fresh 
tomatoes, salad rocket, pea shoots, red chard, mizuna and watercress. The 
parties also overlap in the UK in the growing of fresh tomatoes. The parties 
have a combined share of supply of below 25 per cent in each of these 
overlapping areas of activity and no concerns have been raised by third 
parties in relation to them. The OFT has not therefore considered them 
further. 

 

Packing and supply of fresh herbs 
 

Product scope 
 

10. VHB is active in the packing and supply of fresh cut, bunched and potted 
herbs. Vitacress is also active at the packing and supply fresh cut and 
bunched herbs, but is not active in the packing and supply of potted herbs. 
VHB is not active in the packing and supply of frozen herbs or in the 
packing and supply of packaged salads. Neither does VHB grow herbs for 
these uses.  
 

11. The parties argued that the overlap between them in the packing and 
supply of fresh cut and bunched herbs arises in a market for all herbs 

                                         
2 However, given the vertical integration of both of the parties and given that two third parties 
raised vertical issues in relation to the growing of herbs, growing is considered further under 
vertical issues. 
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including dried and frozen herbs, as there is a sufficient degree of end 
customer substitution to broaden the market beyond fresh herbs. This is 
discussed below. 

 
12. There are two principal formats in which herbs are supplied in the UK: dried 

herbs and fresh herbs. Dried herbs are dried leaves of herbs, generally sold 
in glass or hard plastic containers. Dried herbs have a longer shelf life than 
fresh herbs. Fresh herbs can be packaged in three different ways: 

 
•  fresh cut herbs—fresh herb leaves or pre-cut pieces packaged in soft 

plastic 

• fresh bunched herbs—whole fresh herbs bunched together in parcels 
usually packaged in soft plastic, and 

• fresh potted herbs—living herb plants planted in soil in small plastic 
pots. 

13. Fresh herbs may also be used in packaged salads. 
 

14. In addition there is a small segment within the herbs sector for frozen 
herbs. These are fresh herbs which have been chopped and frozen in 
individual portion sizes. 
 
Dried and frozen herbs 
 

15. The parties do not supply or pack dried or frozen herbs but they submitted 
that there was reasonable level of substitution between them and fresh 
herbs. On the demand-side supermarket and wholesale customers 
unanimously informed the OFT that they did not consider that dried or 
frozen herbs were substitutable for fresh herbs. Third parties generally 
purchased dry and frozen herbs from different suppliers to fresh herbs and 
they expected that there would be insufficient switching by end consumers 
from fresh to dry herbs to defeat a five per cent price increase on fresh 
herbs. In this regard, the OFT did not receive any evidence that the 
preferences of retailers and wholesalers were not well aligned with the 
preferences of their customers (end consumers and the catering trade). The 
OFT does not therefore consider that dry herbs form part of the same 
market as fresh herbs. 
 

4



 

 

Herb type 
 

16. A wide variety of different types of herbs are sold in the UK, the most 
common varieties being: coriander, basil, parsley, mint, thyme, sage, chive, 
chervil, dill, lemon grass, lemon thyme, oregano, rosemary and tarragon 
which make up in excess of 70 per cent of the sales of herbs.  
 

17. Clearly, from the end customer's perspective in many cases different 
varieties of herbs will not be substitutes for one another (for example, a 
particular recipe may require a particular herb to be used). However, the 
parties argued that for supermarkets and wholesalers that buy these 
together as part of a single supply contract, they may be complements. 
The parties and their major competitors supply each of the main herb types 
and customers tend to purchase all of their required varieties in a particular 
format from the same supplier. 
 

18. From the supply side perspective, the parties further argued that it is 
artificial to distinguish between the supply of different herb types. 
Although some types of herbs are more often supplied in pots than cut or 
bunched (for example, basil and parsley), packing and distribution facilities 
do not differ much between herb types and a majority of supply comes 
from third party growers. As such, capacity at a supplier's facility devoted 
to one type of fresh herb can be readily switched to use for another type of 
fresh herb. The parties stated that growers of herbs can (and do) easily 
switch between the supply of different types of fresh herb over a relatively 
short period (within a year, or season to season) although some specialise 
in particular herbs. Competitors were in agreement that there was no 
difference on the supply side in packaging the different types of fresh cut 
and bunched herbs. For these reasons, the OFT has not delineated the 
market in terms of herb variety. 

  
Potted, bunched and cut 
 

19. The OFT has considered whether the packaging/supply of fresh herbs 
should be further delineated by whether the herbs are potted, cut or 
bunched. The parties submitted that all three formats are substitutes for 
one another for their customers and for end consumers although they 
accepted that potted herbs are more expensive than fresh cut and bunched 
herbs. 
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20. Respondents informed the OFT that they did not believe there was any 
difference between fresh cut herbs and fresh bunched herbs and that they 
were clear substitutes for one another. Consequently these have been 
considered as forming part of the same market.  

 
21. On the supply side, third parties did not generally agree with the parties 

that there was substitution between potted herbs and cut and bunched 
herbs because the production and supply was so different. Several 
competitors commented that there were higher barriers to entry and 
expansion in relation to potted herbs, mainly due to the fact that importing 
pots is expensive and so these have to be grown in the UK in greenhouses 
whereas cut herbs can be grown outside in trays. On the demand side, 
there was very limited evidence of substitution by either customers or end 
consumers because of the significantly higher price of potted herbs and the 
fact that they were less perishable and could generally be used over a 
longer period than cut or bunched herbs. 
 

Conclusion 
 

22. The OFT has not considered it necessary to conclude on the precise scope 
of the relevant product market in this case since the test for reference does 
not depend on this. On a cautious basis, the OFT has examined this merger 
on the basis of fresh cut and bunched herbs together (that is, fresh herbs 
excluding potted herbs).3  
 
Geographic scope 
 

23. The parties submitted that the geographic scope for the packing and supply 
of herbs was at least national because they, along with competitors in 
fresh herbs, supplied on this basis. 
 

24. Supermarket and wholesale customers of the parties who responded to the 
OFT confirmed that they typically ppurchase on the basis of a single 
nationwide contract with one or more suppliers.4 Competitors confirmed 
that they either already supplied on a national basis or if they did not do so 

                                         
3 The parties do not overlap in potted herbs and so it has not been necessary to consider this 
product market separately. 
4 Pre-packaged cut/bunched herbs are not imported in significant quantities given their more 
limited shelf-life although they are imported outside of the UK growing season for packing and 
onward supply 
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already, that they were willing and able to do so should a contract require 
it. On this basis, the OFT has assessed this merger on the basis of a UK 
wide geographic market.  

 

HORIZONTAL ISSUES 
 

Shares of supply 
 
25. The OFT estimates that the parties have a combined share of supply in the 

packing and supply of cut and bunched herbs of around [43 to 53] per 
cent, with a 15 per cent increment from Vitacress (see table below).5 This 
combined share is not low enough to rule out prima facie competition 
concerns. 
 

  Per cent 
 

Producer Potted Cut Bunched Cut and bunched 
combined 

VHB [45 to 55] [25 to 30] [50 to 55] [30 to 35] 
Vitacress/LH 0 [15 to 20] [10-15] [13 to 18] 
Combined [45 to 55] [40 to 45] [60 to 70] [43 to 53] 
Scotherbs 0 [20 to 25] [0 to 5] [10 to 20] 
R&G 0 [5 to 10] [5 to 10] [5 to 10] 
Watts 0 [10 to 15] [15 to 20] [10 to 15] 
Mack 0 [5 to 10] [5 to 10] [5 to 10] 
Herbfresh 0 [0 to 5] 0 0 
Swedeponic [40 to 50] 0 0 [10 to 15] 
Premier Herbs [0 to 5] 0 0 0 
 
Unilateral effects 

 
26. The combined entity will continue to face competition from several 

competitors with sales of fresh herbs similar to Vitacress, as well as other 
smaller suppliers. There are four competitors to VHB in fresh cut and 
bunched herbs in the UK which have at least five per cent market share by 
value: Scotherbs, R&G Fresh Herbs, Watts Farms and Herbfresh. Set 
against this, the market share of M&W Mack Limited has declined in 2010 
(to around [ ] per cent).6 

                                         
5 Table based on figures provided by the parties. 
6 The OFT understands that [ ]. As a result of this tender process by Sainsbury's, Vitacress won 
some extra business from Sainsbury's and Vitacress understands that the balance of the 
business was awarded to VHB.  

7



 

 

 
27. Several competitors informed the OFT that they either already had capacity 

to take on additional contracts or that it was relatively easy for them to 
expand. In particular, all competitors who responded told the OFT that they 
had current spare capacity and would each be able to supply around 10 to 
15 per cent of the market by value (that is, around the increment 
attributable to the merger). This appears sufficient to defeat any attempt 
by the merged firm to raise prices. 

 
28. One competitor informed the OFT that it would be able to fulfil significant 

large new orders relatively quickly. It said that herb suppliers would 
normally get six months notice prior to the cancellation of a contract but—
given the extent of spare capacity—that they would only require only two 
or three months to bring online additional capacity and that if increased 
capacity were required to fulfil a new contract, then this could be done 
without delay to a customer. In addition, competitors indicated that it was 
not difficult to access raw herbs for additional packing/supply through, for 
example, purchasing raw herbs though the strategic alliances with other 
growers in mainland Europe.7  
 

29. Customers were generally unconcerned about the merger. [  ] and [  ] 
multisource fresh cut herbs. [  ] had no major concerns and have one other 
supplier (than the merging firms) that they are considering using. [  ] do not 
use parties for cut herbs and had no concerns. [  ] use VHB and did not 
indicate that they could not source elsewhere. The consensus from 
customers was that having a choice of three suppliers in the market would 
enable them to be supplied competitively. 

 
30. The OFT also understands that there are no difficulties in switching 

between different suppliers of cut/bunched herbs and did in fact received 
evidence of switching in the course of its investigation. Switching 

                                         
7 In the light of this information on spare capacity, the OFT has sought to combine the evidence 
available to it on the parties' market share and their gross profit margins (around [  ] per cent) to 
provide a simple, illustrative gauge of the possible upward pressure on prices arising from the 
merger and the extent to which this may be passed through into higher prices. Under the 
assumption that there is spare capacity in the market, as competitors submit, the upward 
pressure on pricing potentially arising from the merger depends on the number of competitors in 
the market but appears to be around [  ] per cent (assuming Scotherb, R&G Fresh Herbs, Watts 
Farms, Freshherb, and M&W Mack Limited are the parties' only competitors). This would not 
normally be high enough to give the OFT cause for concern over unilateral effects. For details of 
the methodology used, see Anticiated acquisition by Prince Mineral Limited of castle Colours 
Limited, decision of 9 May 2009, paragraph 35 and footnote 3. 
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examples included Co-op switching from Vitacress to Lincolnshire, and 
Sainsbury switching away from Mack to VHB and Vitacress, both in early 
2010. Competitors indicated that there had been several examples of entry 
into the market including VHB itself into cut herbs. 

 
31. For these reasons, the OFT does not therefore consider that the merger will 

have a significant impact on the overall level of competition in the packing 
and supply of fresh cut and bunch herbs.  

 
32. Consequently, the OFT does not consider that unilateral effects are likely to 

arise as a result of the proposed merger.  
 

Coordinated effects 
 
33. In the current case, the OFT does not consider that the proposed merger 

will change the structure of supply to such an extent as to create or 
strengthen the likelihood of tacitly collusive behaviour.8 The OFT received 
no evidence to suggest that coordination already takes place (on prices, 
geographic territories or product categories) and several features of the 
market indicate that the merger is unlikely to change this: (a) there has 
been recent entry into cut and bunch herbs (including by VHB), (b) 
competitors have the ability to expand,9 (c) there is lack of transparency 
regarding the terms customer contracts, (d) customers are able to multi-
source, and (e) there is lack of symmetry (in terms of market shares and 
cost structures) between the merged parties and remaining competitors. 
 

34. The OFT does not therefore consider that this merger is likely to create or 
strengthen coordinated behaviour. 

 

VERTICAL ISSUES 
 

35. Two competitors raised concerns that the parties could have control of the 
supply of 'raw herbs' (that is, the supply of fresh herbs supplied by a 
grower) in the UK for onward packing and ultimate supply to 
supermarket/wholesale customers and that this could result in the merged 

                                         
8 That suppliers can establish the terms of coordination; that suppliers are able to monitor each 
other's behaviour and punish deviations from the terms of coordination if necessary; and that 
there are no external factors present which could disrupt coordination 
9 Five example of entry into the supply of cut and bunched herbs were obtained by the OFT in 
the course of its investigation. 
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firm partially foreclosing them from the upstream market for raw herbs. In 
general, the OFT is less concerned about partial foreclosure as a theory of 
harm than total foreclosure. Nonetheless, this is discussed below. 
 

36. Although both parties are active in both growing and packing and supply 
pre-merger no new vertical links between them have been created by the 
merger as they are both vertically integrated. The parties submit that they 
have a combined market share of less than [five to 15] per cent in growing 
herbs (for cut and bunched use) in the UK during the UK growing season 
and consequently that no issues are raised in the growing of herbs by the 
merger at either a horizontal or vertical level. There is a large number of 
growers of herbs in both the UK and worldwide which UK suppliers use,10 
especially out of the UK growing season for herbs (running from 
approximately May/June to September/October). For most herb varieties, 
outside of the UK growing season it is not possible for packers and 
suppliers to obtain herbs for cut and bunch use from UK sources and it is 
necessary to import them (potted herbs are grown under glass and 
therefore available from UK sources year round). Indeed, the parties 
themselves both buy in the vast majority (up to [ ] per cent) of their raw 
herbs requirements for cut and bunch from third party growers. 

 
37. Given the parties share of supply is relatively low in the growing of herbs 

and that purchasers of raw herbs have several choices in sourcing raw 
herbs both from the UK and from other European locations the OFT does 
not consider that that concerns over vertical foreclosure arise as a result of 
the merger.  

 
Barriers to entry and expansion 

 
38. The parties submitted that barriers to entry and expansion are low in fresh 

cut herbs. Competitors confirmed this view and indicated that it is 
relatively easy to expand capacity over a relatively short period such as the 
course of a growing season or to alternatively buy in additional herb 
supplies from growers in the UK or Europe.  
 

39. Evidence on barriers to entry and expansion has been discussed above 
where appropriate. In the light of this discussion, however, and given the 

                                         
10 In addition to the UK, the main sources of supply currently used by packers/suppliers in the 
UK include Israel, Egypt, Kenya, Morocco, Spain, Portugal, Italy and India. 
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outcome of the competition assessment, the OFT has not found it 
necessary to conclude on whether instances of entry and expansion would 
be sufficient to avert any finding of a substantial lessening of competition.  

 
Buyer power 

 
40. The OFT found some evidence of buyer power especially among some 

supermarket customers who submitted that they possessed sufficient 
buyer power to mitigate any unreasonable price increase. However, given 
its findings, the OFT has not needed to conclude on whether buyer power 
would be sufficient to outweigh any competition concerns in this case.  

 
THIRD PARTY VIEWS 

 
41. Third party comments have been discussed above where relevant. In 

general, some competitors expressed concerns about the merger whereas 
customers were not concerned and considered that there would be 
sufficient competition post-merger.  

 

ASSESSMENT 
 
42. In the UK, the parties principally overlap in the packing/supply of fresh cut 

and bunched herbs. 
 

43. Unilateral concerns do not arise as a result of the proposed transaction. 
Although the parties have an estimated combined market share of around 
[43 to 53] per cent (with an increment of [13 to 18] per cent) in the supply 
of fresh cut and bunched herbs there are four other competitors with 
shares of supply comparable to those of Vitacress pre-merger. Most 
competitors were unconcerned by the merger and informed the OFT that 
they has spare capacity or were able to increase capacity relatively quickly 
in response to increased demand. The majority of the parties' customers, 
that is, the major supermarkets, informed the OFT that they believed they 
would retain a sufficient degree of choice post-merger (albeit they might 
need to multisource) and they possessed sufficient buyer power which 
would enable them to mitigate any attempted price increase by the parties. 
 

44. The OFT does not consider that this proposed transaction will significantly 
increase the likelihood for co-ordinated behaviour in the packing/supply of 
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herbs in the UK, nor did it find evidence to support vertical concerns in the 
growing of herbs. 

 
45. Consequently, the OFT does not believe that it is or may be the case that 

the merger may be expected to result in a substantial lessening of 
competition within a market or markets in the United Kingdom.  

 

DECISION 
 
46. This merger will therefore not be referred to the Competition Commission 

under section 22(1) of the Act. 
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