
 
 
 

 
Anticipated acquisition by Atlas Copco Limited of the medical gas 
division of Penlon Limited 
 
ME/4954/11 
 
The OFT's decision on reference under section 33(1) given on 7 July 2011. Full 
text of decision published 18 July 2011. 
 

Please note that the square brackets indicate figures or text which have been 
deleted or replaced in ranges at the request of the parties or third parties for 
reasons of commercial confidentiality.  

 
PARTIES 
 
1. Atlas Copco Ltd (Atlas) is active in the manufacture and supply of 

compressors, generators, construction and mining equipment, pneumatic 
and electric power tools and assembly systems, across the construction, 
manufacturing, mining, process and service industries. Within Atlas Copco, 
Medaes Ltd, trading as Beacon Medaes, is a leading supplier of medical gas 
equipment and related services operating in 40 countries worldwide.  

 
2. Penlon manufactures and distributes products and systems for anaesthesia, 

intubation, oxygen therapy and suction and medical gas systems. The 
transaction relates only to Penlon's Medial Gas Division (Penlon), active in 
the manufacture and supply of primary medical gas pipeline equipment and 
related products, as well as installation and maintenance of medical gas 
systems. Penlon Medical Gas Division's turnover for the 2010 financial year 
was £[ ] million, £[ ] million of which was attributable to the UK. 

 

TRANSACTION 
 

3. Atlas Copco agreed to purchase the business and assets of Penlon, 
conditional on OFT clearance, on 7 April 2011. 

 
4. Atlas Copco consider the proposed transaction will: 
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• [ ] 
 

• [ ], and 
 

• [ ]. 
 
5. The parties notified the anticipated acquisition on 8 April and the extended 

administrative deadline for a decision was 15 June 2011. 
  
JURISDICTION 
 
6. As a result of this transaction two enterprises, Atlas and Penlon MGD will 

cease to be distinct. The parties overlap in the manufacture and supply of 
medical gas pipeline terminal units, with a combined share of supply of 
[85—95] per cent. Therefore the share of supply test in section 23 of the 
Enterprise Act 2002 (the Act) is met. The OFT therefore believes that it is 
or may be the case that arrangements are in progress or in contemplation 
which, if carried into effect, will result in the creation of a relevant merger 
situation.  

 

MARKET DEFINITION 
 
7. Medical gas systems are piped gas systems supplying different types of 

gas and medical air to various parts of hospitals and other medical 
institutions, laboratories and research organisations. Medical gas systems 
are made up of a number of different component parts. 
  

8. Atlas and Penlon overlap in the supply of primary medical gas pipeline 
equipment,1 including some source (or plant) equipment systems and 
pipeline components. Neither party is active in the supply of secondary 
pipeline components2 or patient environment equipment.3  

 
9. Primary pipeline equipment is sold to third party installation companies who 

combine the constituent components for on-sale as complete medical gas 
                                         
1 Primary pipeline equipment comprises source or plant equipment (medical air plants, medical 
vacuum plants, waste anaesthetic gas disposal plants) and pipeline components (medical gas 
terminal units, manifolds, valves, alarms). 
2 For example: Suction regulators, flow meters, fittings and adapters. 
3 For example: Power columns, bed head trunking, pendants and ceiling columns. The parties 
submit [ ]. However, given the very limited activity of both parties, the OFT has not considered 
this overlap further. 
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systems to end-users (typically a hospital or general contractor working on 
behalf of a hospital). Atlas and Penlon are vertically integrated, also being 
active downstream in the installation of medical gas systems and providing 
maintenance services for the systems. 

  
10. The parties submitted that other upstream manufacturers are also active 

downstream in installation. The OFT's market investigation found no 
evidence to support this contention. All other upstream manufacturers 
stated they were only active upstream at the manufacturing level selling 
equipment to installation companies.4  

 
11. The OFT has therefore considered separately the parties' overlaps in 

manufacturing, installation, and the provision of maintenance services. 
 
Product scope 
 

12. The OFT's approach is to first consider if narrow candidate product 
markets can be widened through substitution on the demand-side, and 
then, if appropriate, to consider if substitution on the supply-side allows 
several products, which are not demand-side substitutes, to be aggregated 
into one wider market.5 

 
a) MANUFACTURING 
 
13. The parties submitted that the supply of both stand-alone primary medical 

gas source plant and pipeline components may form a single plausible 
candidate product frame. However, the OFT's market investigation found 
no support for this proposition, since source plant equipment and pipeline 
components are clearly not demand-side substitutes for each other, instead 
representing necessary parts of an entire system.  

 
14. Further, the OFT found no reasons to aggregate the products into a single 

product scope on the demand-side, given the complementary nature of the 
products.6 Source equipment and pipeline equipment are generally sourced 

                                         
4 Some packages are sold directly to the end-user, for example, to guarantee a particular product 
and then installation services procured separately. 
5 See Merger Assessment Guidelines, paras.5.2.6 to 5.2.19. 
6 Indeed, other than the parties, very few suppliers are active in the manufacture of both source 
plant and pipeline components. The analytical framework through which the products could 
potentially be combined is described in detail in the Merger Assessment Guidelines, paragraph 
5.2.20 in relation to secondary products. Possible aggregation on the supply-side is considered 
separately below.  
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separately, products from different suppliers are compatible and there does 
not appear to be any advantage (for example, in pricing or quality) in 
sourcing them together. The OFT has therefore considered source 
equipment and pipeline components separately below. 

 
Source Equipment 
 
15. The parties submitted that source (or plant) equipment – compressed air 

plants, medical vacuum plants and waste anesthetic gas disposal plants - 
comprise a number of different underlying components7 and that these 
underlying components are generally sold separately, rather than as a 
package.  

 
16. However, third parties did not support this view, indicating that, in relation 

to each of the three types of plant above, the plant equipment was sold as 
a packaged system. The supply of these 'systems' involves sourcing the 
different components, either from third parties or in-house manufacturing, 
and the assembly or packaging of these components for supply as a plant 
system (that is, a combined, assembled bundle). All installation end-
customers stated that it was not possible for them to source the individual 
component parts and package them into a system themselves. When 
purchasing the plant system, end-customers were only aware of 
purchasing, for example a Atlas Medaes or a Penlon product, irrespective 
of who produced the underlying components that make up the system.  

 
17. The OFT's market investigation therefore supported the supply of plant 

systems as a plausible candidate product market. The OFT has therefore 
considered each of the three plant systems above in the competitive 
assessment.8  

 

                                         
7 For example, compressed air plants comprise four main components: air compressors, medical 
filter/dryer modules, air receivers, a central controller, and various valves, pipes, wiring and 
flexible hose. Similarly, for example, medical vacuum plants comprise four main components: 
vacuum pumps, air receivers, bacteria filters, a central controller, as well as various valves, 
pipes, flexible hose, and frame fabrication. 
8Additionally, at a narrower level, the parties overlap in the supply of two of the individual 
components: air compressors and medical dryers for compressed air plants. However, both 
overlaps are limited, as one or both parties have very little activity in the supply of the 
components, and therefore these are not considered further. 
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Pipeline Components 
 
18. The parties overlap9 in the manufacture and supply of: 

 
• terminal units, which provide a connection point for the user into the 

piped medical gas system and which cost around £20 to £30 per unit 
 
• manifolds, which provide the central unit through which gas is 

distributed, controlling the pressure entering the system and continued 
supply, costing around £2,000 to £3,000 per unit, and 

 
• valves, which are used to shut off the flow of gas in an emergency or 

for maintenance and which cost around £20 to £100 per unit.  
 
19. In the UK, pipeline components for medical use have to comply with 

certain standards and regulations.10 Installation companies can source the 
products separately or in combination as a bundle.11 

 
20. The parties submitted that all of the pipeline components form a single 

product frame. Although the different pipeline components are not demand-
side substitutes for one another, according to the parties, most suppliers 
offer the full range, and most customers usually purchase a suite of 
products rather than sourcing individual components from different 
sources.  

 
21. To support this, the parties provided evidence that showed that almost all 

of Atlas's top 20 UK customers in 2010 (accounting for over 90 per cent 
of its sales of pipeline components) purchased multiple pipeline 

                                         
9 The parties also overlap in the supply of alarms, which monitor the supply of medical gas to 
the system and alert the user to any irregularities in pressure or flow, and copper piping. In both 
cases, either one or both of the parties make very limited sales and so the OFT has not consider 
the overlap further. 
10 Components must comply with the Health Technical Memoranda 02-01: Medical gas pipeline 
systems (HTM02-01), a guidance document, produced by the Department of Health, on design, 
installation, and operation of specialised building and engineering technology used in the delivery 
of healthcare and certain ISO standards (ISO 7396-1 specifies requirements for design, 
installation, function, performance, documentation, testing, and commissioning of pipeline 
systems for compressed medical gases and vacuum systems in healthcare facilities while ISO 
7396-2 specifies similar requirements for anaesthetic gas scavenging disposal systems). 
11 Similarly, although less common, end-users can source the products individually (particularly 
terminal units as replacement products) or as a bundle, for example, to ensure a specific product 
is used. The installation of this equipment is then procured separately. 
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components. Further, Atlas's three largest product orders in the UK, for 
2010, all involved the supply of its full range of pipeline components.  

 
22. Given the complementary nature of these products, the OFT considered 

whether the different pipeline components could be aggregated into a 
single product frame on the demand side. This would be the case if 
customers predominantly purchase the products from the same supplier, 
driven by pricing, quality, or compatibility advantages from doing so.12  

 
23. Following a request by the OFT, Atlas provided a full breakdown of pipeline 

components purchased from Beacon Medaes by its customers during 2010; 
however, in general this did not support the parties' submission. For 
example, [ ].13  

 
24. The OFT's investigation only supplied limited support for the parties' 

views.14 While some customers purchase the different components 
together it was not common among UK customers.15 The OFT also notes 
that many pipeline component manufacturers do not supply the full range 
of different pipeline components.16  
 

25. Furthermore, the OFT notes that third parties were unable to point to any 
advantage of sourcing the products together. The products are generally no 
cheaper sourced as a bundle instead of separately and the products of 
different manufacturers are compatible with one another. The parties 
themselves admitted that prices do not vary dependent on the range or 
combination of products purchased. Finally, the products will generally not 
be sourced in the same quantities or in fixed proportions. Different projects 
will have different specifications and consequently variable requirements 
for each component.  

                                         
12 As above for source equipment (see footnote 4) this approach is outlined in detail in the 
Merger Assessment Guidelines, paragraph 5.2.20 in relation to secondary products. Possible 
aggregation on the supply-side is considered separately below. 
13 These figures may also overestimate combined purchases as they represent sales by customer 
over a year and not sales by project. A customer may have sourced products for more than one 
project and so may be sourcing the products at different times during the year.  
14 A manufacturing competitor, for example, stated that 95 per cent of customers purchase all 
pipeline components together as a bundle. One customer stated they only source the 
components together (along with the source equipment as well), but these views were the 
exception. 
15 In contrast, overseas customers generally sourced a bundle of components together. 
16 For example, Millennium, the largest manufacturer of valves, do not supply outlets; Shire are 
active only in the manufacture of valves; and MIM are active only in the manufacture of 
manifolds. 
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26. As a result, the OFT has considered the different pipeline components – 

terminal units, manifolds, and valves – separately for the purposes of the 
competitive assessment. 

 
b) INSTALLATION 
 
27. Installation involves sourcing the different products that make up a medical 

gas system and then installing these as a complete system for the end-
user. In the UK, installation services are normally undertaken by specialist 
medical gas installation providers since most end-users require the medical 
gas system to comply with various regulatory requirements.  

 
28. Installation companies will generally obtain quotes for the equipment and 

components from upstream manufacturers and then submit bids for a 
contract to install a complete medical gas system to a hospital (or a general 
contractor on behalf of the hospital), following an invitation to tender. The 
installation may involve a new system installation (for example, a new 
hospital) or an expansion or replacement of an existing system (for 
example, a new ward or a refurbishment). If the bid is successful, the 
installation company will often return to the component manufacturers 
seeking discounts ahead of purchasing the equipment. 

 
29. The OFT considers the installation of medical gas systems to be the 

narrowest plausible candidate product market for assessment. Narrower 
distinctions were considered, for example by customer group,17 namely 
hospitals, different types of hospital or wards, and other end-users such as 
research laboratories but were dismissed.18  

 
30. The parties submitted that the product scope for installation services could 

also include 'packaging', although different companies may be active in 
packaging and installing. The OFT, in relation to pipeline components, 
consider 'packaging' to be the selling of the different components as a 

                                         
17 The OFT may consider it appropriate in some cases to assess the transaction separately for 
different customers groups if the effects of the merger on competition to supply a targeted 
group of customers may differ from its effects on other groups of customers, thus requiring a 
separate analysis. See Merger Assessment Guidelines, paragraph 5.2.28. 
18 The parties submitted there are no material differences in the type of systems to different 
customers, other than that based on size and layout. Such variations also occur within these 
customer groups. The service provided by the packager or installer and the equipment and 
components used are essentially the same. This was supported by third parties. 
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bundle rather than separately, an activity than no installation company is 
active in. This is considered above in relation to manufacturing.19  

 
31. Similarly, the OFT considered the packaging of components into plant 

systems in relation to manufacturing. Contrary to the parties' submission, 
other than the parties, no installation companies were found to be active in 
such packaging, most indicating that this would not be feasible. Therefore, 
the OFT does not consider there is evidence to support widening the 
product scope of installation services to include packaging as well. 
 

c) MAINTENANCE 
 
32. Maintenance services are generally purchased directly by the hospital or 

other end user separately from equipment and installation, although a 
number of installation companies are also active in providing maintenance 
services and may offer this as part of the installation contract. The parties 
submit there are three different types of maintenance services provided to 
hospitals: planned preventative maintenance (PPM); emergency call-out 
services; and corrective maintenance. 

 
33. PPM involves scheduled inspections performed on medical gas equipment 

to identify necessary repairs to prevent unscheduled shutdowns. 
Preventative maintenance is a regulatory requirement that all hospitals 
must undertake on a scheduled basis. PPM can be sub-contracted to third 
parties or be provided in-house with personnel qualified to carry out the 
inspection (known as 'competent persons'). PPM is generally provided 
under an annual or three-year contract when outsourced. 

 
34. Emergency call-out services are generally provided as part of the PPM 

provision. Where this is not the case, third parties indicated that emergency 
call-out is done by the installation company as part of the initial installation 
contract or under warranty, or by the upstream manufacturer under 
warranty.  

 
 
 

                                         
19 There was no evidence suggesting an additional re-sale level of the supply-chain in relation to 
pipeline components with companies active in purchasing different components, bundling or 
packaging these, and then selling them to installation companies. 
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35. Corrective maintenance is repair work that is performed on medical gas 
equipment. This is typically unscheduled work requested by the hospital or 
other end-user as necessary or as a result of the planned preventative 
maintenance inspection. If this work is of small value (typically less than 
£500), it will generally be carried out by the PPM provider. Above this but 
below £5,000, the end user invites official quotes from providers, typically 
at least three. For larger value maintenance work (£5,000+), the hospital 
will generally invite bids as part of a competitive tendering process, 
involving a minimum of three to six independent bidders (the number varied 
by hospital).20  

 
36. The parties submitted that the suppliers of corrective maintenance are all 

upstream manufacturers or distributors of source equipment and, in 
particular, air compressors.21 However, the OFT's investigation did not 
support this position. Some customers indicated they obtained corrective 
maintenance services from the supplier of the underlying plant equipment 
system. This could be under warranty or, if warranties have expired, they 
would return to the underlying plant system supplier under a new 
maintenance contract.22 The majority of customers contacted indicated that 
the suppliers of corrective maintenance were generally those competing to 
supply PPM, although providers were fewer as PPM is more 
straightforward. Often the same list of approved suppliers was used for 
both PPM and corrective maintenance. In some cases, customers even 
stated that they would not consider separate providers for each so as to 
avoid conflict between two providers operating on a single site. The parties 
also submitted that most hospitals have an in-house 'competent person' 
that allows them to 'self-supply' maintenance provision or provide it in-
house. This is considered below under buyer power. 
 

37. In the case where customers only source from the underlying plant 
equipment suppliers, irrespective of whether this is under warranty or 
separately, the competitive assessment is implicitly considered as part of 
the competitive assessment of the underlying plant equipment. Thus, if no 
competitive concerns arise on the underlying equipment, no concerns are 

                                         
20 This process and these thresholds were not universally applied. While some hospitals stated 
they were following procurement regulations and best practice, others appeared to avoid such 
processes entirely and some did not seek quotations or tender at all.  
21 These include Compare/Hydrovane, HPC (Kaeser), IR and Boge, which are all highlighted by 
the parties as being active in the manufacture of air compressors. 
22 It was not clear how this process occurred. Some customers indicated they were required to 
tender but awarded the contract to the underlying equipment manufacturer anyway. 
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likely to arise on corrective maintenance for these customers. Where the 
suppliers are the same as those for PPM, the competitive assessment is 
implicitly considered as part of that for PPM.23 The OFT has therefore not 
considered corrective maintenance separately for either scenario.  

 
Supply-side Substitution  
  
38. As the evidence on demand-side substitution at the manufacturing level did 

not support the parties' submission on the product scope, the OFT 
considered the scope for supply-side substitution.24 However, the potential 
for substituting between different manufacturing equipment on the supply-
side appears limited and insufficient to justify widening the product scope 
for any products or services, with the exception of plant equipment 
systems where switching between the supply of the three different plant 
systems was considered feasible. The OFT notes that considering these 
separately or together has no material effect on the competitive 
assessment so has considered them together. The precise product scope is 
left open. 

 
Conclusion on Product Scope 
 
39. There is no evidence that is sufficiently compelling on the demand- or 

supply-side to justify the widening of any product scopes. The OFT, 
therefore, considers the appropriate product scope to assess the 
transaction to be: 
 
• the supply of all plant systems 
• the manufacture and supply terminal units 
• the manufacture and supply of manifolds 
• the manufacture and supply of valves 
• the installation of medical gas systems, and 

                                         
23 Although there would likely be less suppliers of corrective maintenance, the competitive 
assessment undertaken ensures no additional concerns arise in corrective maintenance. In each 
case, the only material difference to the competitive assessment will be the value of the work 
undertaken. For example, customers indicated that corrective maintenance, although ad-hoc by 
its nature, can involve sales around 1.5 times that of PPM. 
24 The OFT considers that markets are defined primarily on the basis of demand-side 
substitution. However, the OFT may aggregate several narrow relevant markets into one broader 
one on the basis of supply-side substitution. The analytical framework through which this is 
undertaken is outlined in detail in the Merger Assessment Guidelines, paragraph 5.2.17. 
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• the provision of maintenance services. 
 
Geographic scope 
 
a) MANUFACTURING 
 
40. The parties submitted that the appropriate geographic frame of reference 

for the manufacture and/or supply of all medical gas source equipment and 
pipeline components is at least UK-wide as: 
  
• the parties and rival suppliers all operate throughout the UK 
• all competitors set prices for medical gas equipment and components 

on a UK-wide basis, with no material regional price differences, and 
• most projects, in particular larger ones, are tendered at a national 

basis. 
 
41. The OFT's market investigation supported a national geographic frame, 

although it notes that competing manufacturers do not entirely set prices at 
a national level, but instead engage in bilateral negotiations with each 
customer with the result that prices may differ by region. Further, the sale 
of equipment and components is not generally characterised by a tender 
process, instead involving ad-hoc sales as and when needed by customers. 

 
42. The parties provided examples of sales by European manufacturers in the 

UK. A number of third parties also indicated that European suppliers could 
potentially supply the UK. However, the evidence on this was very mixed. 
For example, a third party pointed to a recent attempt by a large European 
manufacturer to enter the UK in the supply of certain pipeline components 
(as well as installation services) which was unsuccessful. As a result, the 
OFT considers it appropriate to consider the manufacture and/or supply of 
all medical gas source equipment systems and pipeline components at a 
national level. 

 
b) INSTALLATION 
 
43. The parties submitted that there were a number of regional providers of 

installation services, alongside national providers, particularly for small and 
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medium sized installation projects where the parties mainly overlap.25 For 
these services, competition is at a regional level and local or regional 
suppliers would always compete, according to the parties. The extent to 
which suppliers outside the relevant region would also compete depended 
on the size of the contract. 

 
44. The parties submitted that the overlapping regions relevant for analysis, 

corresponding to geographical areas within which competitive conditions 
are broadly homogeneous, are:  
 
• London, the South East and East Anglia 
• South West and South Wales 
• Midlands, Yorkshire and North Wales 
• North East 
• North West, and  
• Scotland. 

 
45. The OFT's market investigation supported the proposition of regional 

competition, although the precise scope of such regions was unclear with 
views of the appropriate geographic scope varying between third parties.  

 
46. The OFT considered the appropriateness of the parties' regional 

segmentation and found some evidence to suggest there may, in some 
cases, be plausible narrower geographic candidate markets than those 
suggested. The OFT therefore considers each of the regions above only as 
a starting point for the purposes of the competitive assessment, 
recognising that these regions may not be the narrowest candidate 
geographic markets to satisfy the hypothetical monopolist test. The precise 
geographic scope is therefore left open. 

 
47. Those customers with a presence across multiple regions (for example, 

private healthcare groups) indicated that, as installation work was project 
based, it was not necessary to have suppliers who were only national or 
multi-regional and also agreed competition was principally regional.  

 
 
 

                                         
25 The parties submit they have both moved away from large contractor-based contracts and are 
currently focusing on the provision of installation services 
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c) MAINTENANCE 
 
48. With regard to PPM (including emergency call-out services and, for the 

purposes of the competitive assessment, corrective maintenance), the 
parties submitted that there were many providers who focused on one or 
more of the regions within the regions defined for installation services.  

 
49. The parties stated that suppliers of PPM services are willing to compete for 

business throughout each of the relevant regions in which they are situated 
(usually having engineers in major population centres enabling them to 
compete effectively throughout the relevant region). The parties and most 
rival regional suppliers try to guarantee a response time to emergency calls 
within two to four hours and so engineers and technicians would need to 
be able to reach any given hospital in a two to four hour drive time 
(although slightly higher in more remote locations).  

 
50. The OFT's investigation generally supported a regional frame of reference, 

with a significant number of customers indicating the need for a supplier to 
be in close proximity to the hospital. Hospitals generally tendered or sought 
quotations for a PPM contract, if they intended to outsource service 
provision, and were, in most instances, willing to source from a smaller 
local player if available (providing they were familiar or reputable providers). 
There were a number of exceptions to this where the hospital went direct 
to a preferred supplier.  

 
51. The OFT considered the appropriateness of the parties' regional 

segmentation and found some evidence suggesting there may be plausible 
narrower geographic candidate markets than those suggested. The OFT 
therefore considers each of the regions above only as a starting point for 
the purposes of the competitive assessment, recognising that these regions 
may not be the narrowest candidate geographic markets to satisfy the 
hypothetical monopolist test. The precise geographic scope is therefore left 
open. 

 
52. The exception to this regional proposition was customers that operated 

across a number of regions [ ]. Such national or multi-regional issues are 
likely to only affect a small number of customers.26  

 

                                         
26 The parties submitted they were aware of only three or four such national contracts. 
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53. The OFT acknowledges that any cost savings from single sourcing may be 
sufficient to allow a hypothetical monopolist of national or multi-regional 
services or contracts to profitably raise prices by five per cent,27 such that 
there may be a plausible wider product frame for those customers with a 
presence across a number of regions. However, [ ]. Further, the OFT notes 
that other customers with demand for maintenance across a number of 
regions chose currently to multi-source regionally and are unconcerned by 
the merger. As a result, in the absence of substantiated evidence 
supporting a wider geographic scope and the absence of significant 
competition concerns, we do not consider this further. The precise 
geographic frame of reference in relation to these customers is left open. 

 
Conclusion on Geographic Scope 
 
54. The OFT therefore considers the geographic scope at the manufacturing 

level to be national, with the provision of installation and maintenance 
services at a regional level.  

 

HORIZONTAL ISSUES 
 

55. The parties overlap in a number of areas:  
 
• the supply of plant equipment systems 

 
• the manufacture of pipeline components (terminal units, manifolds and 

valves) 
 

• the installation of medical gas systems, by region, and 
 

• the provision of maintenance services, by region. 
 
a) MANUFACTURING 
 

                                         
27The OFT may consider it appropriate in some cases to assess the transaction separately for 
different customers groups – in this case those customers with a presence across a number of 
regions and those operating independently – if the effects of the merger on competition to 
supply a targeted group of customers may differ from its effects on other groups of customers, 
and may require a separate analysis (see Merger Assessment Guidelines, paragraph 5.2.28). 
However, in this case, considering separate geographic scopes for each region and also 
nationally serves the same purpose and is more straightforward. 
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Plant Equipment Systems 
 
56. In plants systems post-merger the parties estimated they would have a 

combined share of supply of [20—30] per cent, increment of [five —15] 
per cent, based on total overall sales (the parties and competitors 
combined) in 2010 of £[ ] million. The merger will combine the third and 
fourth largest suppliers. Two strong competitors, Millennium and MIM, 
each with a share larger than the combined parties' activity, as well as two 
smaller players, CMS and P3, will remain.28 

 
57. One competitor indicated that its sales and share of supply were an 

underestimate and were as much as double that estimated. There were 
some customers that raised concerns but, on the whole, customers 
indicated there would remain a sufficient constraint from alternative 
suppliers post-merger. 

 
58. The OFT considers that the parties' relatively low estimated shares of 

supply, combined with the existence of strong competitive constraints, 
which will remain post-merger, and the absence of significant customer 
concerns means that there is no realistic prospect of a substantial lessening 
of competition in the supply of plant equipment systems and therefore this 
market is not considered further. 

 
Manifolds 

 
59. The parties estimated that, post-merger, the merged entity would have a 

combined share of supply of manifolds of around [45—55] per cent, 
increment [0—10] per cent, based on total overall sales (the parties and 
competitors combined) of less than £[ ] million in 2010. The merger 
strengthens Atlas's leading position, combining the first and third largest 
suppliers with an increment of [0—10] per cent. Post-merger one large 
competitor, Millennium, remains with a share of supply of around [25—35] 
per cent and three further competitors (MIM, CMS and P3), all of whom 
have an estimated share of supply similar to that of Penlon. The post-

                                         
28 As outlined in the discussion of the product frame, considering each plant system separately 
makes no material difference to the competitive assessment. The parties' combined share of 
supply for compressed air plant systems, medical vacuum plants, and waste anaesthetic plants 
were [20—30] per cent (increment [five —15] per cent), [20—30] per cent (increment [10—20] 
per cent), and [15—20] per cent (increment [0—10] per cent), respectively, in 2010. 
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merger HHI29 is close to or above [2,500— 3,500] with a delta of between 
[500—1,500] and [500 —1,500].  

 
60. The parties have submitted, and the OFT's market testing has generally 

confirmed, that branding is not important for manifolds since the products 
are not user-facing, being located in the plant room. Consequently 
standardisation of manufacturer, familiarity among users, and quality of the 
interface is not as important (as in say, terminal units), and there is far less 
perceived material differentiation over and above the minimum required 
standards. The parties provided a number of examples of individual 
hospitals and large hospital groups that use a mixture of different suppliers 
in or across their hospitals. 

  
61. The merger increment is small, albeit the precise extent of the increment is 

unclear30 and the merger is effectively a reduction from six competing 
suppliers to five. [ ].  

 
62. Therefore the OFT has concluded that there is no realistic prospect of a 

substantial lessening of competition in the supply of manifolds and 
therefore this market is not considered further. 

 
Valves 
 
63. The parties estimated that, post-merger, the merged entity would have a 

combined share of supply of valves of around [15—25] per cent, increment 
[0—10] per cent, based on sales of £[ ] million in 2010. There will remain 
four competitors post-merger similar in size or larger than the parties. Third 
party customers, for the most part, were unconcerned by the merger's 
possible effects in the supply of valves. Most indicated there were 
sufficient alternative suppliers and switching was straightforward. 

 
64. The OFT considers that the parties relatively low estimated shares of 

supply (which have been broadly confirmed by third parties), the existence 
of strong competitive constraints, which will remain post-merger, and the 
absence of significant customer concerns means that there is no realistic 

                                         
29 The HHI —Herfindahl-Hirschman Index — is a measure of market concentration and the delta 
a measure of the change in the HHI as a result of the merger.  
30 The parties submitted that the increment represents sales of only [ ] manifolds in 2010 by 
Penlon. Based on sales of £[ ] that would mean the manifolds of Penlon were selling for an 
average price of £[ ] per unit. This contradicts earlier information provided by the parties that 
Penlon's average manifold price in 2010 was £[ ]. 
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prospect of a substantial lessening of competition in the supply of valves 
and therefore this market is not considered further.  

 
Terminal Units 
  

Shares of Supply 
 

65. The parties estimated that, post-merger, the merged entity would have a 
combined share of supply in terminal units of [85—95] per cent, increment 
of nearly [25—35] per cent, based on total overall sales of terminal units 
(the parties and competitors combined) of around £[ ] million in 2010.31 
The merger will combine the first and second largest suppliers. There will 
remain three competitors post-merger, all of which have an estimated share 
of supply of less than five per cent. The parties provided shares of supply 
over time which saw the parties combined shares increase over the last 
three years from [80—90] per cent, as the two principle competitors, CMS 
and P3, have lost sales. 

 
66. During its market testing, the OFT sought confirmation of sales and shares 

of supply with third parties. Most customers confirmed the parties' 
combined share of supply at around [85—95] per cent and a number 
emphasised that there would be a material reduction in choice resulting 
from the merger. Competitors indicated that both their own sales and 
shares of supply were slightly higher than that estimated, although no 
precise figures were given. Additionally, the OFT's market investigation 
identified a number of other smaller competitors, including Precision, 
Millennium and McCrae, as being active in the manufacture and supply of 
terminal units, although we have been unable to obtain any indication of 
their strength.32 

 
67. The post-merger HHI is around [5,500 —10,500] with a delta of around 

[2,500 —12,500], significantly above any threshold indicating the merger 

                                         
31 The parties subsequently revised their submission stating that the original estimates provided 
significantly understate the share of terminal units supplied by third parties. These revisions 
reduced the parties' combined share of supply to around [60—70] per cent. However, the OFT 
is sceptical as to the weight that can be attached to these revisions, given that a significant 
number of third parties confirmed the parties' original share of supply estimates. 
32 Many customers were unaware these smaller suppliers were active in the supply of terminal 
units or did not consider them feasible alternatives. 
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may be a cause for concern and emphasising the highly concentrated 
nature of supply.33 

 
Closeness of Competition 

 
68. A number of customers indicated that the terminal units of competing 

suppliers differ materially. The parties' products, in particular, were 
perceived to be of a significantly higher quality than those of competing 
suppliers. This perceived differential in quality was driven by various 
factors.  

 
69. Firstly, some customers stated the products themselves were of materially 

different qualities and also a number pointed to the value of the brands of 
the parties with Atlas' Medaes terminal unit, the GEM10, being especially 
highly regarded, followed by Penlon's brands. 

 
70. Secondly, some customers considered the warranties associated with the 

products were materially different, although evidence on this point was 
very mixed. 

 
71. Thirdly, some customers indicated the end-user (usually a consulting 

engineer on behalf of a hospital) would specify only a Penlon or Atlas 
product in the design and contract or invitation to tender. Although there 
would be flexibility to switch within this contract to alternative suppliers, 
the only other supplier to Atlas that would be approved would be Penlon 
and vice versa. 

 
72. Stating some of these reasons, a number of installation company 

customers indicated that, should the parties raise prices by 5 to 10 per 
cent (and higher) post-merger, they would have to accept the price rise. A 
number of customer indicated that competing suppliers were already 
significantly cheaper but the Atlas and Penlon products were able to obtain 
a significant price premium. 

 
 
 

                                         
33 The HHI is most meaningful in the context of homogeneous products, the OFT notes that the 
extent of product differentiation in terminal units is unclear and the parties themselves submit 
the products are homogeneous (see next section). 
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73. The OFT, however, found very mixed views on the extent of the closeness 
of competition, beyond that implied by the high shares of supply. The 
parties submitted that terminal units were very simple homogeneous 
products and there are no differences in the functionality or technical 
specifications across manufacturers. Although manufacturers may brand 
their products, customers are focused on price rather than brand.  

 
74. On the other hand, the OFT notes that [ ]. The parties submitted that [ ]. 
 
75. In addition to the closeness of the products themselves, some third parties 

indicated that Penlon was an especially strong competitor to Atlas, 
particularly in the supply of terminal units. One third party, described 
Penlon's terminal units as a 'loss leader' that has won significant business 
through competing strongly on price with Atlas. 

 
76. Despite the mixed views, the OFT acknowledges that for some customers 

there appears to be a perceived quality difference between the parties' 
terminal units and those of competitors and Penlon may represent an even 
more significant competitive constraint than their share of supply implies. 
As a result, the merging parties' terminal units were considered, by some 
customers at least, to be especially close competitors and to represent their 
first and second choices with either no or few effective alternative 
suppliers. 

 
Ease of Switching Supplier 

 
77. The parties submitted that, in addition to the homogeneity of the product, 

there were no technical difficulties for a hospital switching to a different 
supplier's terminal units, nor was there a risk in terms of the quality or 
safety of these components as all outlets had to comply with the 
regulations and guidance, which is available to all and readily understood. 
 

78. The parties stated that hospitals may have a preference for sourcing 
terminal units for expansion or replacement projects from the same supplier 
as existing products. However, the parties stated that for new projects 
(where there is no existing supplier) any supplier will be considered. In such 
cases, tenders or contracts would not specify the brand of terminal units.  
 

79. The OFT's market investigation broadly confirmed that there were two 
types of project:  
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• expansion and refurbishment projects where an existing equipment 

manufacturer is already used by the final customer. In such projects, 
there is reluctance on the part of hospitals to switch from the existing 
provider so as to ensure continuity and consistency of provision and to 
better manage stocks of spare parts.34 The consulting engineer, on 
behalf of the hospital, will therefore generally specify to the installation 
company that the existing manufacturer is to be used in any invitation 
to tender or contract, and  

 
• new, or greenfield, projects where there is no existing supplier. In such 

projects, it is less likely for a single manufacturer to be specified, 
although this may still occur. In some instances, up to three 
manufacturers will be specified, or none at all.  

 
80. The parties submitted that around [55—65] to [65—75] per cent of all 

terminal units in the UK in 2010 were supplied for the purposes of 
expansion and/or refurbishment projects and in more than [85—95] per 
cent of such projects, the customer requires terminal units to be sourced 
from the existing supplier. This bias in favour of the existing supplier means 
the customer is unlikely to source cheaper third party terminal units.  

 
81. In such cases, the OFT recognises that there may be less price sensitivity 

and only a limited willingness to switch suppliers. As a result, this may 
limit any effects of the merger as those projects for which either of the 
parties are currently existing suppliers may not represent active competition 
between the parties, yet contribute to their sales and, possibly, their shares 
of supply. In the absence of substantiating evidence, the OFT has been 
unable to confirm the extent of total terminal unit supply made up of 
expansion projects and new project. Further, the OFT have been unable to 
confirm the extent to which, in such cases, the end-customer specification 
may allow for some degree of flexibility in the supplier used. 

 
82. For new (or greenfield) projects, where there is no existing supplier, the 

parties estimate that in at least [85—95] per cent of cases a particular 
terminal unit supplier will not be specified at all in the invitation to tender.  

 

20



83. Although the effect of the distinction between projects is to potentially 
lower those sales that are contestable, it is not clear the extent to which 
this would affect shares of supply. If, for example, the OFT were to 
consider only sales of terminal units for new projects, if this affects all 
competing suppliers equally, then the parties share of supply remains the 
same.35 Nevertheless, on the basis of third party views, the OFT recognises 
that it is likely to disproportionately reduce the parties' shares of supply 
relative to those of competitors, as the parties are more likely to be the 
existing supplier. The extent of this effect is unclear, however, as the OFT 
has no evidence, from the parties or otherwise, to support this.  

 
84. The parties further submitted they have no knowledge of whether a 

terminal unit sold is used on a new project or an expansion project and so 
are unable to price discriminate between terminal units sold for use in new 
projects and those sold for projects where there is an existing supplier. 
However, [ ].  

 
85. The OFT is sceptical of the parties' reasoning on this issue. [ ].  
 
86. The OFT also considers the process by which purchases of the underlying 

equipment are made also affects the ability of customers to switch. The 
purchase itself is generally made by the installation company, but this is on 
behalf of and often specified by a consulting engineer on behalf of a 
contractor on behalf of a hospital.  

 
87. This separation of the decision-making process, principally between the 

installation company and the hospital, but also involving the consultant 
engineer and contractor on behalf of the hospital, may create information 
problems, reducing the scope for switching and thus the price sensitivity of 
the purchase. The consultant engineer will not be subject to the same 
degree of price sensitivity as the hospital; the hospital itself is basing its 
decision on information from the consultant engineer, installation company, 
and, possibly, a contractor as well; the installation company who actually 
makes the purchase may have limited flexibility or incentive to switch in 
many cases. If customers are insensitive to changes in the price of the 

                                                                                                                             
34 This was not universally supported by third parties. Some hospitals indicated that there was 
no benefit to such standardisation as Penlon and Medaes changed their products with sufficient 
regularity that there is little consistency anyway. 
35 Note that this distinction was first put forward by third parties and only supported by the 
parties themselves in response to OFT questions. 
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parties' products, the OFT considers unilateral effects are more likely to 
arise as a result of the merger because any price rise will not lead to as 
many lost sales as otherwise, making the price rise less costly. 

 
88. The OFT considers both these factors point to limits in the ability or 

willingness of customers to switch, which we consider, on the evidence 
currently available, are likely to exacerbate any likely loss of competition 
that results from the merger. 

 
Likely Impact and Merger Effects 
 
89. A number of third parties indicated that the merger would likely result in 

higher prices through removing the strong competitive constraint that 
Penlon currently exerts on Atlas' Beacon Medaes terminal unit. More 
specifically, third parties indicated that the parties may seek to rationalise 
the product range post-merger, removing the less profitable Penlon terminal 
unit and thus increase sales of Atlas' Medaes GEM10 brand. The overall 
effect would be to raise the price of terminal units.  

 
90. The parties submit their variable profit margins for terminal units are 

between [ ] per cent (Penlon) and [ ] per cent (Atlas). The OFT considers 
these profit margins to be particularly high for products which the parties 
submit are homogeneous and for which they claim there are no limits on 
customers switching suppliers.  

 
91. While the margin can reflect a number of factors, the OFT considers 

unilateral effects to be more likely when variable profit margins and 
diversion ratios are high as the value of sales lost from customers who 
switch between the parties pre-merger following any price rise will be 
retained by the combined firm post merger, making any price rise less 
costly.36  

 
92. In this respect, the high profit margins appear to support the analysis that 

the products may be differentiated to some degree and that there may be 
significant limits to switching supplier. The OFT considers that these 
margins — given the parties' position as the first and second strongest 
suppliers of terminal units by some margin suggest likely high diversion 

                                         
36 See Merger Assessment Guidelines, paragraph 5.4.9. 
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between them — point to the possibility of significant upward pricing 
pressure arising from the merger. 
 

Conclusion on Terminal Units 
 
93. The OFT considers that the evidence available points to a material 

reduction in the choice of alternative suppliers of terminal units to 
installation companies. The parties' combined share of supply in terminal 
units is sufficiently high to raise prima facie unilateral effects concerns. 
Additionally, the parties are perceived by a number of customers as closest 
competitors and some third parties indicate the merger would result in price 
increases.  

 
94. As a result, the OFT considers that there is a realistic prospect of a 

substantial lessening of competition in the supply of terminal units. 
 
b) INSTALLATION  
 
95. The OFT contacted a range of customers of installation services across 

each of the regions identified above37 to assess the extent of the parties' 
presence and the degree of competition between them. In Scotland and the 
North East, there was no evidence of material competition between the 
parties. In Scotland, customers had generally not heard of Penlon and were 
unconcerned, confirming the parties own estimate of shares of supply and 
increment in the region. The two main competing suppliers were HPI and 
Algas, [ ], in installation in the region. Penlon confirmed that it had no 
installation personnel based in Scotland. In the North East, where the 
merger did not result in an increment to Atlas' share of supply, Penlon 
were not considered to be a material competitor and again customers were 
not aware of them. Customers stated there were few, if any, alternative 
suppliers to Atlas but did not consider the merger to affect competition in 
the region. 

 
96. In London, the South East, East of England, the Midlands, and Yorkshire 

there was clear evidence of sufficient alternative suppliers and remaining 
competition post-merger, with no third party concerns.  
 

                                         
37 See paragraph 44 
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97. In the North West and the South West regions there was also clear 
evidence of sufficient alternative installation suppliers and remaining 
competition post-merger. However, a small minority of customers in each 
of these regions raised concerns. These concerns pointed to the parties as 
their first and second choice of installation provider, with an absence of 
alternative suppliers. Even when prompted with potential suppliers, 
customers either had not heard of them or did not consider them feasible. 
One customer in the North West, for example, indicated there were only 
three suppliers in the North West, two of whom were the parties. 
 

98. However, the sales of the parties in these regions are not especially high 
when compared to the sales of other suppliers active in the region, some of 
whom have confirmed their own sales. In the South West, the parties 
identified four competing suppliers38 of installation services with estimated 
sales in the region greater than the parties combined sales and three of 
whom had sales significantly larger (double or more) those of the parties. In 
the North West, the parties identified a number of alternative suppliers that 
currently provided installation services in the region and the specific 
hospital projects they worked on.39 On this basis the OFT does not consider 
that there is a realistic prospect of a substantial lessening of competition in 
the supply installation services in any region. 

 
c) MAINTENANCE  
 
99. Using the same regions as for installation, in Scotland and the North East, 

there was no evidence of material competition between the parties. 
Customers generally had not heard of Penlon and the main suppliers 
confirmed that Penlon was not active in either region. This was also 
confirmed by the parties' estimates of UK regional PPM sales for 2010. No 
third party concerns were raised in either region. In the Midlands, and 
Yorkshire, there was evidence of sufficient alternative suppliers and 
remaining competition post-merger, with no third party concerns.  
 

100. In the North West, the South West and the South East (including London) 
and East Anglia, sales of both parties were higher, particularly relative to  
 

                                         
38 Medicare, Medical Gas Pipeline, M&M and Midland Medical. 
39 Imgas, MPS, Roses Medical, K&H Medical, Medical Gas Pipelines, Medigas Services, HPI, 
BGS, and HAC. 
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competitors. A number of customers raised concerns. The parties were 
considered to be close competitors and first and second choice suppliers.  

 
101. For example, two customers in the South West stated that in recent 

contracts, four companies were invited to tender but the tenders received 
from Atlas and Penlon were easily the first and second strongest bids by a 
considerable margin. While in East Anglia, one customer indicated that the 
parties were two of only three suppliers and did not consider other 
competing suppliers feasible.  

 
102. The parties provided details of competitors providing maintenance services 

in the three regions in question: 
  
• In the North West, market testing by the OFT confirmed the presence 

of TPS, Medical Pipeline Services and K&H. On the whole, while 
customers considered that there may be a reduction in choice the 
majority of third party customers did not consider the loss of 
competition would be significant.  

 
• In the South West, as with installation services, there were a number 

of alternative suppliers, including Midland Medical, M&M and Medicare, 
the latter of which were estimated to have sales similar to those of the 
parties. The parties also identified D&L and MEMO40 as alternative 
suppliers of maintenance. The OFT's market testing confirmed the 
presence of D&L, M&M, MEMO, and Medical Gas Pipelines in the 
South West. 

 
• In the South East (including London) and East Anglia there were three 

main competitors to the parties, K&H (with a stronger presence than 
either of the parties), SHJ, and D&L. Additionally, Penlon closed its 
Colchester office, making its fitters redundant in March/April 2011. 
Customers were generally unconcerned in London and the South East. 
Indeed, one customer in the South East commented that at a recent 
contract renewal there had been 18 companies tendering for the work, 
of which some eight to 10 were feasible options and which could have 
been used. Concerns were only raised in East Anglia by a single 

                                         
40 The Medical Equipment Management Organisation (MEMO) is a trading arm of the University 
Hospitals Bristol NHS Foundation Trust and provides services to third party hospitals. 
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customer, however the OFT's market testing confirmed the presence of 
K&H, M&M and D&L in the region. 

  
103. Although concerns were identified in the three regions above, other 

suppliers have been identified that have confirmed that they have bid for 
and won contracts. Therefore on this basis the OFT does not consider that 
there is a realistic prospect of a substantial lessening of competition in the 
supply of maintenance services in any of these regions.  

 
VERTICAL ISSUES 
 
104. The parties are both vertically integrated manufacturers, active in the 

installation and maintenance of medical gas systems. They have a high 
combined market share in terminal units. The OFT has therefore considered 
the potential for the parties to foreclose supply of terminal units to 
downstream rivals in installation and maintenance.  
 

105. In assessing input foreclosure, the OFT examines the ability of the parties 
to substantially foreclose access to the input; the incentives for the parties 
to do so; and the effect of such action on competition.41 

 
Ability to Foreclose 
 
106. The parties submit they have no ability to foreclose downstream rivals as 

terminal units are small low value inputs to large contracts for installation 
and maintenance services. The installation and maintenance services 
provided are of such value to the end customer, relative to terminal units, 
that the choice of service provider is key for the end customer. The parties 
submit that end customers tend, therefore, to develop strong relationships 
with their preferred supplier. 

 
107. In particular, the parties submit that terminal units represent only two per 

cent of a total installation contract and, at least in relation to new build 
projects, end customers are unconcerned by the identity of the supplier of 
terminal units. If installation and maintenance providers quote for work 
based on an upstream provider of terminal units other than the parties, 
they would therefore be just as competitive as the parties.  

 

                                         
41 Merger Assessment Guidelines, paragraph 5.6.6. 
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108. Furthermore, according to the parties, rival suppliers of terminal units offer 
competitive, credible alternatives to the parties on new projects and any 
ability to harm rival downstream suppliers for expansion projects would 
exist absent the merger.  

 
109. The OFT considers the estimated combined share of supply in terminal 

units of the parties (of over [85—95] per cent) – exacerbated by some 
customers perceiving the parties to be closest competitors, representing 
first and second choice suppliers, and having products of higher quality 
than competing suppliers – are sufficiently high to suggest the parties are 
likely to have an ability to foreclose downstream installation and 
maintenance rivals. 

 
Incentive to Foreclose 

 
110. The extent to which the parties may have an incentive to foreclose is 

determined by the trade off between profits lost in the sale of terminal 
units upstream, as a result of increasing the input price, and the profits 
gained downstream from increased installation and/or maintenance 
business won as a result of rivals being less competitive. 
 
Partial Foreclosure 

 
111. The parties submit that any attempt by them to pursue a partial foreclosure 

strategy – raising downstream rivals' costs through increasing the price of 
terminal units – would not be effective. The losses upstream would be 
moderated (relative to a total foreclosure strategy) as downstream rivals 
may still source from the parties. However, since terminal units represent 
such a small proportion of the total installation price paid by end customers 
([ ] per cent on average), the parties submit that even a material increase in 
the price of terminal units would have a negligible effect on the price that 
end customers pay.42  
 

112. Further, according to the parties, it is highly unlikely that customers would, 
in response to such a price increase, switch from their preferred supplier of 
installation and maintenance services to the parties. In addition, other 

                                         
42 For example, if the parties were to increase the price of terminal units by 10 per cent, this 
would equate to an increase in the price of an installation contract of only [ ] per cent (assuming 
cost price increases are passed through in full (for which there was considerable support among 
third party installation companies)).  
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competing downstream rivals may be in a position to cut other costs so 
that the end customer would not face a price increase at all. 

 
113. The OFT recognises, given terminal units represent such a small proportion 

of the total installed cost, that it is unlikely that rivals' costs would be 
materially affected. As a result, there is unlikely to be sufficient, if any, 
switching downstream that would benefit the parties. Although this does 
not apply to maintenance providers, for whom the cost of terminal units 
may represent a significantly greater proportion of their total maintenance 
contract, as many companies are active in both installation and 
maintenance, it seem unlikely the parties would be able to discriminate 
between the two and foreclose only rival maintenance providers. 

 
Total Foreclosure 
 

114. The parties submit there would be no incentive for them to refuse to supply 
downstream rivals completely as this would result in significant losses 
upstream in reduced terminal unit sales. The parties earned a combined 
profit of around £[ ] on sales of terminal units in 2010. A refusal to supply 
strategy would force downstream rivals to look for, and encourage entry 
and expansion of, other upstream terminal unit suppliers; otherwise they 
would lose a large proportion of their business. The cost of such a 
foreclosure strategy would therefore be very high. 

 
115. As a result, the parties submit that a significant uplift in sales of installation 

and maintenance services would be required. It was put to the OFT that as 
end customers have a strong relationship with their installation and 
maintenance service provider, they would be more likely to remain with 
them and use terminal units supplied by competitors in the event of a 
refusal to supply. The parties submit that switching downstream is rare and 
only occurs when the preferred supplier has made mistakes.  

 
116. Further, the parties submit that applying such a foreclosure strategy would 

damage the parties' relationship with these companies, such that they 
would likely see a reduction in sales of plant equipment and other 
components, further increasing the costs of such a strategy. 

 
117. The OFT notes that the absolute margin on terminal units is low relative to 

the absolute margin on installation and maintenance contracts. As a result, 
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the OFT does not consider the uplift in installation and maintenance sales 
would need to be significant to recoup the losses upstream.  

 
118. Nevertheless, there was evidence from third parties that firstly, given the 

relative value of installation and maintenance contracts, customers would 
consider alternative terminal unit suppliers, should their preferred 
installation company be unable to provide their preferred terminal unit, and, 
secondly, the parties pursuing such a strategy may cause harm to their 
reputation and affect sales of other products. On the basis of the evidence 
available the OFT does not consider that the merger creates a realistic 
prospect of vertical foreclosure.  

 
BARRIERS TO ENTRY AND EXPANSION 
 
119. The parties submitted that barriers to entry and expansion in manufacturing 

and maintenance were low.  
 
120. The parties have argued that at the manufacturing level, the threat of new 

entry represents an effective constraint, as the technology and know-how 
required to produce the products at acceptable quality levels is readily 
available to all potential suppliers. There are a number of large, well-
financed suppliers of outlets in continental Europe, the US, and Asia, some 
of whom have in the past supplied the UK. Further, there are no technical 
or economic barriers, as the manufacturing process is not protected by 
patents, and suppliers can readily obtain the required know-how.  
 

121. The parties also provided examples of two UK manufacturers that have 
recently begun supplying terminal units, Precision and Unitate, although the 
OFT notes that customers were generally not aware of these companies as 
potential suppliers or, in some instances, would not consider sourcing from 
them. 

 
122. The parties estimated the capital expenditure for a continental European 

terminal unit supplier to start selling material volumes of these product lines 
in the UK would range from £[ ] to £[ ], with recoupment of such costs 
estimated to take between one and two years. Similarly, the parties 
considered that those UK component producers not currently producing 
terminal units (for example, Shire and Millennium) could, in the short-term, 
start producing them for a similar outlay and recovery period.  
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123. The OFT's investigation did not support the parties' position. Complete 
new entry was considered especially difficult, given the regulatory 
requirements and compliance costs that any new entrant would have to 
meet. While entry from existing suppliers active in the manufacture of 
other medical gas systems equipment or active in other countries was not 
considered likely.  
 

124. At the maintenance level, the parties submitted that providing maintenance 
services is very straightforward, since the skill set is low and there is no 
material capital investment requirement. In particular, entry can be 
facilitated by personnel leaving existing PPM or installation service 
providers. The parties give the example of Medical Gas Pipeline Ltd, which 
started trading in 2008 and since then has won a number of contracts. 

 
125. However, third parties indicated that the importance of medical gas meant 

that some hospitals would only consider a recognised supplier or a supplier 
with a track record, such that entry was difficult. 

 
126. The OFT considers that entry or expansion at any level of the supply chain 

to be uncertain, and therefore would not meet the timely, likely or 
sufficient criteria necessary to offset any anti-competitive effects from the 
merger.  

 
COUNTERVAILING BUYER POWER 
 
127. The OFT received no material evidence to support the view that buyer 

power would provide a competitive constraint on the parties post-merger at 
the manufacturing level of the supply chain.  

 
128. In relation to maintenance, the parties submitted that they were dependent 

on customers who were able to exercise significant buyer power in relation 
to price and service quality. Hospitals can switch, and credibly threaten to 
switch, to rival maintenance suppliers, or to providing the service in-house, 
if the parties attempted to raise prices above their pre-merger level. 

 
129. As discussed above,43 the OFT has been able to identify and confirm the 

presence of alternative suppliers of maintenance services, but has no 
compelling evidence, beyond these limited outside options, that customers 

                                         
43 Paragraph 102 
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would have sufficient countervailing buyer to mitigate any competitive 
harm resulting from the merger. Hospitals generally sourced individually or, 
in some instances, as part of a Foundation Trust. As a result of the 
disparate customer base, hospitals are less likely to have significant 
individual buyer power.  
 

130. With regard to self-supply by hospitals, the parties stated that most 
hospitals have an in-house 'competent person' that allows 'self-supply' of 
maintenance provision. There was some support for this statement 
amongst third parties. Many hospitals had staff that were trained as 
'competent persons' or had been offered training and could feasibly provide 
PPM services in-house. Some hospitals also indicated it would be possible 
to provide limited corrective maintenance in-house as well. However, other 
hospitals either did not have the current capability or have resources to do 
so. For some it was cost-prohibitive and considered that the price of 
outsourced maintenance services would have to rise significantly before it 
was considered.  

 
131. While there is evidence to suggest that in the event of a price rise by 

providers of maintenance services hospitals could potentially switch to self-
supply the potential for self-supply is uncertain. 

 
THIRD PARTY COMMENTS 
 
132. Third parties' comments have been considered, where appropriate, above. 

No unsolicited responses were received following the OFT's invitation to 
comment. 

 

ASSESSMENT 
 
133. The parties overlap in the manufacture of equipment and components for 

medical gas systems, as well as providing installation and maintenance 
services for such systems 

 
134. Horizontal issues arising from the parties' activities in the manufacture and 

supply of plant equipment, manifolds and valves have been discussed 
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above.44 The OFT does not consider that there is a realistic prospect of a 
substantial lessening of competition in these products. 

 
135. Horizontal issues arising from the parties' activities in the supply of 

installation services, and maintenance services have also been considered 
above.45 The OFT does not consider that there is a realistic prospect of a 
substantial lessening of competition in these services. 

 
136. In the manufacture and supply of terminal units, the OFT considers that the 

available evidence points to a material reduction in the choice of alternative 
suppliers of terminal units to installation companies. The parties' combined 
share of supply, at an estimated [85—95] per cent, in terminal units is 
sufficiently high to raise prima facie unilateral effects concerns.  

 
137. The OFT's market testing also revealed that a number of customers saw 

the parties as the closest competitors. Some third parties considered it 
likely that the merger would result in higher prices for terminal units 
following the loss of the competitive constraint that Penlon currently exerts 
on Atlas' Beacon Medaes terminal unit. Third parties also suggested that 
the parties may seek to rationalise their product range post-merger, 
removing the less profitable Penlon terminal units and so increase sales of 
Atlas' Medaes GEM10 brand, with the overall effect of raising the price of 
terminal units to providers of installation and maintenance services. As a 
result, the OFT considers that there is a realistic prospect of a substantial 
lessening of competition in the supply of terminal units. 
  

138. The OFT also considered whether vertical issues exist arising from the 
parties strength in terminal units, since the parties are both vertically 
integrated and may have the ability and incentive to foreclose downstream 
rivals' access to these components. However, as discussed above,46 the 
OFT does not consider that the merger creates a realistic prospect of 
vertical foreclosure.  

 
139. Consequently, the OFT believes that it is or may be the case that the 

merger may be expected to result in a substantial lessening of competition 
in the supply of terminal units in the United Kingdom.  

                                         
44 Plant equipment — paragraphs 56—58, Manifolds — paragraphs 59 — 62, and valves — 
paragraphs 63—64. 
45 Installation — paragraphs 95 —98, and maintenance — paragraphs 99 — 104. 
46 Vertical issues — paragraphs 105 — 119 
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EXCEPTIONS TO THE DUTY TO REFER 
 
140. The OFT's duty to refer under section 33(1) of the Act is subject to certain 

discretionary exceptions, including the markets of insufficient importance 
or 'de minimis' exception under section 33(2)(a), and the undertakings in 
lieu exception under section 73(2). 

 
141. The OFT has found that its duty to refer this case is met with regard to the 

manufacture and supply of terminal units. The OFT believes that the annual 
cumulative size of the market concerned in the UK is less than £10 million. 
The OFT has therefore considered whether it should apply the 'de minimis' 
exception to the duty to refer. 

 
Availability of undertakings in lieu 
 
142. As set out in the OFT's Exceptions Guidance, 47 the OFT's general policy is 

not to apply the 'de minimis' exception where it is 'in principle' open to the 
parties to offer a clear-cut undertaking in lieu of reference. This is because 
the recurring benefits of avoiding consumer harm by means of undertakings 
in lieu in a given case, and all future like cases, outweigh the one-off costs 
of a reference. 

 
143. Cases that the OFT considers are in principle suitable for resolution by 

undertakings in lieu are typically those where the part of the transaction 
that raises concerns can be divested to an independent third party 
purchaser.48 The OFT's Exceptions Guidance also stresses that '[t]he OFT 
will take a conservative approach to assessing whether undertakings in lieu 
are in principle available. To the extent that there is any doubt as to 
whether undertakings in lieu would meet the 'clear-cut' standard, it will not 
be included in the 'in principle' assessment. In other words, it must be 
clear that the competition concerns in the case in question are obviously 

                                         
47 OFT1122, Mergers- Exceptions to the duty to refer and undertakings in lieu of reference 
guidance, December 2010 (the OFT's Exceptions Guidance), see paragraph 2.21. See also OFT 
decision on the Completed acquisition by Dunfermline Press Limited of the Berkshire regional 
newspapers business from Trinity Mirror plc of 4 February 2008 (the OFT Dunfermline decision) 
and the OFT decision on the Completed acquisition by Govia Limited of South Central Passenger 
Rail Franchise of 6 August 2009 (the OFT Govia / SCP decision).  
48 See the OFT's Exceptions Guidance, paragraph 2.24. 
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such as to make the case a candidate for resolution by undertakings in 
lieu.'49  

 
144. In the present case, the OFT does not consider, based on its objective 

evaluation of the transaction, that undertakings in lieu are 'in principle' 
available since there are doubts that a clear-cut effective structural remedy 
is possible.  
 

145. The competition concerns identified relate to the supply of terminal units. 
The parties have submitted that Penlon's terminal units are not a discrete 
standalone product — being manufactured, assembled, packaged, shipped, 
marketed, sold, installed, maintained and managed in an integrated way 
within the broad Penlon business. 
 

146. Penlon uses common equipment and the workforce that manufactures 
inputs for terminal units also, using the same equipment, manufactures all 
of the Penlon range of medical gas products. It would therefore be very 
difficult to clearly and effectively separate terminal units from the 
remainder of the Penlon business.  
 

147. In addition, the parties submitted that even if it were possible to divest 
either of their specific terminal unit brands50 (as well as any theoretical 
production line) much of the goodwill may remain with the parties; it is not 
clear the extent to which a divestment of these brands would transfer the 
goodwill associated with the existing terminal unit supply of either Penlon 
or Atlas (Beacon Medaes), as much of the goodwill associated with the 
parties' terminal units is likely to rest with the parent companies' medical 
gas brands. For example, while a proportion of Penlon customers may seek 
to purchase an 'East' or 'Zeus' branded terminal unit, other customers will 
seek only to purchase a 'Penlon' terminal unit. 

 
148. The parties submitted that similar arguments would apply to a divestment 

of the Atlas terminal unit, and that the divestment or licence of an entire 
brand, either Penlon or Atlas, would be disproportionate. 

 
149. Based on the above, the OFT considers that there is no clear-cut and 

proportionate divestiture package in principle available. The OFT has 
                                         
49 See the OFT's Exceptions Guidance, paragraph 2.27. 
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therefore proceeded to examine whether to exercise its 'de minimis' 
exception in this case. 

 
Application of the markets of insufficient importance exception to this case 
 
150. Where the annual value in the UK of the market(s) concerned is, in 

aggregate, less than £3 million (and where the OFT considers there are no 
clear-cut undertakings in lieu in principle available), a reference to the 
Competition Commission (CC) 51 will generally not be justified.  
 

151. The OFT would expect to refer a merger where the value of the market(s) 
concerned was less than £3 million only exceptionally. In this case the 
market where the substantial lessening of competition has been found is 
that for terminal units for medical gas systems. The value of this market is 
some £[ ] million. As no exceptional circumstances were identified during 
the OFT's inquiry, the OFT considers it appropriate to exercise its 'de 
minimis' discretion in this case. 

 

DECISION 
 

152. This merger will therefore not be referred to the Competition Commission 
under section 33(1) of the Act. 

 
 
 

                                                                                                                             
50 Penlon supplies terminal units under two brands, 'East' and 'Zeus', and Atlas' Beacon Medaes 
under the 'GEM10' brand. 
51 See the OFT's Exceptions Guidance, paragraph 2.15. 
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