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PARTIES 

1. European Multilateral Clearing Facility N.V. ('EMCF') is a central 
counterparty ('CCP')1

2. AACB is headquartered in Amsterdam, Netherlands. It is a wholly owned 
subsidiary of ABN AMRO Bank N.V. AACB finances and provides access to 
clearing for trades across 85 exchanges throughout Europe, America and 
Asia-Pacific. AACB also provides other services, such as collateralised 
financing. AACB is also a clearing member of certain CCPs. 

, which provides clearing services for trades in equity 
securities executed on trading platforms, such as multilateral trading 
facilities ('MTF') and regulated markets ('RM'). It has its headquarters in 
Amsterdam, Netherlands and was established in 2007. It is currently 
owned by ABN AMRO Clearing Bank N.V. ('AACB') (77 per cent), ABN 
AMRO Bank N.V. (one per cent), and OMX AB ('OMX') (22 per cent). 
EMCF’s 2011 turnover amounted to EUR [ ] million (approx. £[ ] million). 

                                        
1 A CCP is a corporate entity that provides a guarantee to both parties in a trade that if one 
party defaults before the discharge of its obligations, the CCP will fulfil the financial obligations 
to the remaining party as agreed at the time of the trade. A CCP mitigates replacement cost risk 
or market risk, that is, the risk that the remaining party has to replace the trade at an 
unfavourable price. 
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3. OMX owns and operates stock exchanges mainly in the Nordic and Baltic 
countries. It is a wholly owned subsidiary of the NASDAQ OMX Group. 
NASDAQ OMX Group owns and operates 24 trading platforms, three 
clearing houses, and five central securities depositories ('CSD') globally.  

4. European Central Counterparty Limited ('EuroCCP') is a CCP that provides 
clearing services for trades of equity securities executed on MTFs, selected 
stock exchanges, and via certain trade confirmation services for over-the-
counter ('OTC') trades. It is headquartered in London, United Kingdom 
('UK'). It was established in 2007 and is currently owned by the Depository 
Trust & Clearing Corporation ('DTCC'). EuroCCP’s 2011 turnover amounted 
to EUR [ ] million (approx. £[ ] million). 

5. BATS Trading Limited ('BATS') operates under the brand name of BATS 
Chi-X Europe. It is a recognised investment exchange regulated by the UK 
Financial Conduct Authority ('FCA') and a regulated market.2

6. The Depository Trust & Clearing Corporation ('DTCC') provides custody 
and assets servicing for securities issues from the US and 121 other 
countries. It is incorporated under the laws of New York, US.  

 It offers 
trading in more than 2,800 equities across 25 indices and 15 European 
markets. It is an indirect wholly owned subsidiary of BATS Global Markets 
Inc., which also operates securities markets in the US BATS Global 
Markets Inc. is headquartered in the Kansas City, Mo. area, with additional 
offices in New York and London. 

TRANSACTION 

7. On 15 July 2013, AACB, OMX, BATS and DTCC entered into a share sale 
and purchase agreement relating to shares in the issued share capital of 
EMCF such that each of AACB, OMX, BATS and DTCC will hold 25 per 
cent in EMCF. At completion, EMCF, DTCC and EuroCCP will enter into an 
Asset Contribution Agreement pursuant to which certain assets (including 
employees, trademarks, records, goodwill and certain policies and 
procedures) will be transferred to EMCF from EuroCCP. EuroCCP will cease 
to operate as a CCP after completion (and before 31 March 2014). 
Completion of the merger is conditional on clearance being obtained from 
the Office of Fair Trading ('OFT').  

                                        
2 In accordance with Directive 2004/39/EC of the European Parliament and of the Council of 21 
April 2004 on markets in financial instruments ('MiFID'), 2004 OJ  L 145. 
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8. The Transaction was notified to the OFT on 27 August 2013 and the 
administrative deadline is 21 October 2013. 

JURISDICTION 

9. The parties submit that as a result of this transaction EMCF and EuroCCP 
will cease to be distinct on account of the various assets that will be 
transferred to EMCF from EuroCCP (see paragraph 7 above). The parties 
consider, and the OFT agrees, that these assets constitute an enterprise 
pursuant to section 129 of the Enterprise Act 2002 (the 'Act').   

10. The parties submit that the merged entity will have an increased share of 
supply of over 25 per cent in clearing services for UK-listed equities ([30-
40] per cent with a [10-20] per cent increment, by value) and that the 
share of supply test in section 23(4) of the Act is met.3

11. The OFT therefore believes that it is or may be the case that arrangements 
are in progress or in contemplation which, if carried into effect, will result 
in the creation of a relevant merger situation.   

  

BACKGROUND 

12. EMCF and EuroCCP both supply clearing services for equity securities on 
European trading venues.4 The OFT previously assessed clearing services 
for equity securities in LSEG/LCH.Clearnet. 5

13. Clearing is a process in a financial transaction that can take place after a 
trade is executed on a trading venue and until the trade is settled.
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3 The OFT considers that the parties together supply more than 25 per cent of such clearing 
services to UK customers. 

 It is 

4 EuroCCP also currently clears OTC bilateral trades in equities via certain trade confirmation 
services (Omgeo, 50 per cent owned by DTCC) [ ]. EMCF does not currently provide these 
services [ ]. The parties state that although there is increasing interest from OTC matching 
venues in using CCP services to clear trades these venues are not yet of a size or economic 
value that they materially affect the clearing landscape from a CCP perspective. The OFT has 
received no complaints regarding clearing services for OTC equity securities and these are not 
considered further.    
5 ME/5464/12, OFT decision in the anticipated acquisition by London Stock Exchange Group plc 
of control of LCH.Clearnet Group Limited, 14 December 2012 ('LSEG/LCH.Clearnet').The OFT 
and the Competition Commission ('CC') have also previously assessed trading services for equity 
securities in LSEG/LCH.Clearnet. See also, ME/4904/11, OFT decision in the anticipated 
acquisition by BATS Global Markets, Inc. of Chi-X Europe Limited, 20 June 2011; CC report in 
the anticipated acquisition by BATS Global Markets, Inc. of Chi-X Europe Limited, 24 November 
2011. 
6 Settlement is the final stage of the trade and involves the exchange of the security for 
payment. It generally occurs in a national CSD. 
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linked (and ancillary) to trading. Its purpose is to manage the counterparty 
risk, that is essentially to guarantee to each party in a trade that the price 
agreed will be honoured, and delivery will take place, in the event of the 
other party’s default or insolvency prior to settlement. 

14. This guarantee service is provided by a CCP interposed between the parties 
to a trade. Clearing services are provided to clearing members.7

15. Where a trading venue is connected to multiple CCPs, clearing members 
may select which one to use. An interoperable agreement between the 
CCPs connected to that trading venue will facilitate two CCPs being 
involved in one trade, that is, each CCP takes one side of the trade instead 
of a single CCP taking both sides. In such a scenario, both CCPs become 
legal counterparties to the trade and they will calculate and collect margin 
from each other to protect against default by the other.  

 A trading 
venue may permit more than one CCP to clear trades executed on its 
platform. CCPs require access to the trade feeds of a trading venue in order 
to clear trades for that venue. For example, BATS and Turquoise currently 
provide trade feeds to EMCF, EuroCCP, LCH, and x-clear. Burgundy 
provides trade feeds to EMCF, EuroCCP, and x-clear. The London Stock 
Exchange ('LSE') currently provides trade feeds to LCH and x-clear.  

16. CCPs generate turnover from the fees and margins they collect from their 
clearing members. Typically, a CCP will charge a clearing member a 
membership fee that is not related to the volume of transactions 
subsequently cleared. The CCP will also charge different types of margin to 
cover the risk of it being the counterparty to a particular trade. 

17. A clearing member may have several positions open with the same CCP 
that may permit that member to benefit from netting8 and cross-
margining.9

18. There are 10 CCPs active in equities clearing in Europe: Cassa di 
Compensazione e Garanzia ('CC&G'), CCP Austria, EMCF, Eurex Clearing,

  

10

                                        
7 Users of the trading platforms can access EuroCCP's or EMCF's clearing services directly by 
being a clearing member, or use a clearing member to act as its intermediary. Clearing members 
are subject to rules set out by CCPs and need to be approved by credit or risk committees. 

 

8 Netting refers to the offsetting of buy and sell positions over a given period of time in a given 
product thereby reducing the number of open positions that need to be cleared and settled. 
9 Cross-margining involves calculating the amount of collateral required to cover the risk 
presented by a clearing member’s portfolio. It can apply to a range of different products that 
display a significant degree of risk correlation. 
10 Eurex Clearing is owned by Deutsche Börse.  
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EuroCCP, KDPW_CCP, LCH11, LCH.Clearnet SA, Oslo Clearing12

THE REGULATORY ENVIRONMENT 

, and x-
clear. Four of which, EMCF, EuroCCP, LCH and x-clear, are currently 
interoperating equities CCPs. 

19. The provision of financial services is subject to regulatory supervision. At 
the UK level, the regulatory supervision is the responsibility of the Bank of 
England and the FCA.13

20. In the UK, a CCP needs to be recognised and supervised by the PRA as a 
Recognised Clearing House ('RCH'). This is the case for EuroCCP. EMCF is 
principally regulated and supervised in the Netherlands by 

 The Bank of England (Prudential Regulatory 
Authority; 'PRA') is responsible for the regulation and supervision of 
financial institutions (including CCPs). The FCA was set up to promote 
stability and competition between financial services providers. 

Autoriteit 
Financiele Markten (the Authority Financial Markets; 'AFM') and De 
Nederlandsche Bank (the Dutch Central Bank; 'DNB'). In the UK, it is 
supervised as a Recognised Overseas Clearing House ('ROCH') by the Bank 
of England.14

21. At the European level, relevant legislation includes EMIR, which regulates 
clearing for OTC derivatives and also provides for harmonised authorisation 
procedures and passporting rights

 

15

                                        
11 LCH is one of several CCPs owned, or majority owned, (the others are Clearnet and CC&G) by 
the London Stock Exchange Group. LCH is an interoperating CCP while Clearnet currently does 
not interoperate, but clears on NYSE Euronext’s national stock exchanges in Amsterdam, 
Brussels, Lisbon and Paris, as well as a range of OTC markets. 

 and rules on the establishment of 
interoperability arrangements between CCPs. Some of the obligations set 

12 The Financial Supervisory Authority of Norway approved SIX Swiss Exchange’s ('SIX') 
acquisition of Oslo Clearing. SIX is expected to assume ownership of Oslo Clearing in May 
2014.  
13 Changes to the system of financial regulation in the UK were introduced by the Financial 
Services Act (2012).  
14 A number of CCPs incorporated in jurisdictions other than the UK currently operate in the UK 
as ROCHs. The ROCH regime will continue for these CCPs until they are authorised under 
Regulation (EU) No 648/2012 of the European Parliament and of the Council of 4 July 2012 on 
OTC derivatives, central counterparties (CCPs) and trade repositories (TRs) ('EMIR') entered into 
force on 16 August 2012. The Commission Delegated Regulations (EU) No 148/2013 to 
153/2013 of 19 December 2012 supplementing EMIR were published in the Official Journal on 
23 February 2013 and entered into force on 15 March 2013. The implementing technical 
standards were published in the official journal dated 21 December 2012.  
15 This means that once a CCP is authorised to provide clearing services in a Member State, 
such authorisation will be effective for the entire territory of the EEA. 

http://www.afm.nl/en.aspx�
http://www.afm.nl/en.aspx�
http://www.dnb.nl/en/home/index.jsp�
http://www.dnb.nl/en/home/index.jsp�
http://eur-lex.europa.eu/JOHtml.do?uri=OJ:L:2013:052:SOM:EN:HTML�
http://eur-lex.europa.eu/JOIndex.do?year=2012&serie=L&textfield2=352&Submit=Search&_submit=Search&ihmlang=en�
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out in EMIR are already operational, but others will not commence until 
2014.16

22. The OFT notes the relevance of EMIR to the OFT’s assessment of the 
transaction, in particular Articles 28 and 38. Article 28 provides that the 
risk committee of an authorised CCP should include independent members 
and representatives of a CCP’s customers (clearing members). Article 38 
provides that an authorised CCP shall publicly disclose the prices and fees 
associated with the services it provides. These provisions will be applicable 
to EMCF, EuroCCP and the merged entity when they are authorised under 
EMIR. 

  

COUNTERFACTUAL 

23. The OFT assesses the competitive effects of a merger by comparing the 
prospects for competition with the merger against the competitive situation 
absent the merger. The description of the latter, the counterfactual, is 
affected by the extent to which events or circumstances are foreseeable. In 
practice, the OFT generally adopts the prevailing conditions of competition 
as the counterfactual against which to assess a merger.17

24. In assessing whether the appropriate counterfactual against which to 
assess the merger is that one of the merger parties will exit the market, the 
OFT considers: 

 [ ]  

• whether the firm would have exited without the merger and, if so  

• whether there would have been an alternative purchaser for the firm 
or its assets to the acquirer under consideration, and 

• what would have happened to the sales of the firm in the event of its 
exit.18

Inevitable exit 

 

25. [ ] 

26. [ ]19

                                        
16 Obligations relating to CCPs will only apply six months after they have been authorised under 
EMIR.  

 

17 Merger Assessment Guidelines A joint publication of the Competition Commission and the 
Office of Fair Trading, OFT1254, September 2010, at paragraphs 4.3.1 ff. 
18 Merger Assessment Guidelines, at paragraph 4.3.8. 
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27. [ ]  

28. [ ] 

29. [ ] it is not clear to the OFT whether this limb of the exiting firm test has 
been met. Notwithstanding this, the OFT has also examined whether a less 
anticompetitive alternative purchaser would have been available to 
EuroCCP. 

Alternative purchaser 

30. DTCC/EuroCCP claim that no other entity except EMCF has expressed 
interest in a partnership with EuroCCP. However, [ ].  

31. Given the very limited nature of the marketing exercise the OFT considers 
that DTCC has not presented sufficient evidence that there would not have 
been another, less anticompetitive purchaser for EuroCCP or its assets. 
Indeed, insufficient evidence has been presented that credible alternate 
purchasers have been approached to acquire EuroCCP and then rejected it. 
Without knowing whether alternative purchasers would have been 
interested in acquiring EuroCCP and the identity of the purchasers, the OFT 
is unable to undertake the relevant assessment. 

32. The OFT therefore does not consider that the exiting firm criteria have been 
met in this case. The appropriate counterfactual is the prevailing conditions 
of competition at the time of the transaction, with EuroCCP remaining as 
an independent competitor.  

MARKET DEFINITION 

33. The OFT’s starting point in identifying an appropriate frame of reference is 
generally to consider first if the narrow candidate markets in which the 
parties overlap can be widened through substitution on the demand-side.20

  

 
If appropriate, the OFT then considers if substitution on the supply-side 
allows several products that are not demand-side substitutes to be 
aggregated into one wider market. In this case, the OFT considers the 
relevant product and geographic scopes applicable to equities clearing 
services. 

                                                                                                                           
19 [ ] 
20 Merger Assessment Guidelines, at section 5.1.   
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Product scope 

34. The parties submit that the activity of clearing equities is closely related to 
their trading and that customers often consider equities clearing as part of 
an overall service provided by the trading venue. Nevertheless, they state 
that because EuroCCP and EMCF only overlap in equities clearing, the 
supply of equities clearing services constitutes the relevant frame of 
reference. The parties also argue that there is a single product market for 
all equity clearing and that segmentation by type of equity is not 
appropriate.  

Links between trading and clearing services 

35. The OFT has considered whether or not the provision of trading and 
clearing services are in separate product markets or one single product 
market.  

36. The OFT notes that some regulated exchanges are linked with the activity 
of clearing because trades executed on exchanges are always cleared 
through a designated CCP (whether vertically integrated or not).21 In this 
case, EuroCCP and EMCF used to be the incumbent CCP on Turquoise and 
BATS, respectively, before access was opened through interoperability.22 
EuroCCP and EMCF are not currently vertically integrated with a trading 
platform (OMX currently owns 22 per cent of EMCF).23

37. In previous decisions, the OFT in Intercontinental Exchange Inc/APX-
ENDEX (derivatives) and in LSEG/LCH.Clearnet considered trading and 
clearing services separately.

   

24

                                        
21 For example, trades listed on NYSE Euronext are cleared on Clearnet. Other similar 
agreements include Deusche Börse/Eurex, Borsa Italiana/CC&G. 

 In LSEG/LCH.Clearnet, the OFT noted that 
the type of merger was different from the one considered by the European 
Commission (EC) in Deutsche Börse/NYSE Euronext where the parties were 
so-called 'vertical silos', that is an integrated exchange and clearing 

22 The OFT however notes that not all trading platforms offer interoperability and that it may 
also be restricted for certain types of equities (for instance, Spanish-listed equities or exchange-
traded funds as further discussed below). 
23 The OFT notes that the merged entity will not be vertically integrated with a trading platform 
as a result of the merger. See the section on corporate governance arrangements below.  
24 ME/5715/12, OFT decision in the anticipated acquisition by Intercontinental Exchange Inc of a 
majority stake in the gas, derivatives and biomass operations of APX-ENDEX Holding B.V., 28 
February 2013, at paragraphs 23-25; ME/5464/12, OFT decision in the anticipated acquisition 
by London Stock Exchange Group (LSEG) of control of LCH.Clearnet Limited, 14 December 
2012, at paragraphs 31, 90.  
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house.25 In its decision, the EC assessed trading and clearing in 
combination, as a single bundle of services.26

38. In this case, the majority of customers of the parties told the OFT that 
should their current preferred CCP (for volumes where they have a choice 
of CCP on a platform) increase prices or modify its terms, they would 
review their options, consisting mainly in switching CCP (rather than 
switching both trading and clearing providers together). Only a few 
customers mentioned that they might switch trading platforms (and no 
customer said that they would consider trading without clearing) as a result 
of a price increase in clearing services.

 

27

39. Therefore, in this case, based on the evidence available to it (and given the 
parties’ activities) and on a cautious basis, the OFT does not consider it 
appropriate to widen the product scope to combine trading and clearing 
services within the same relevant product market. Nevertheless, the OFT 
acknowledges the links between trading and clearing services. In its 
competitive assessment, the OFT has considered the constraint posed by 
customers willing to switch both trading platform and CCP as a result of a 
price increase in clearing services. 

  

40. Further to this analysis, the OFT has assessed below whether the product 
scope of clearing services for each trading platform should be widened to 
include clearing services across platforms. 

Clearing services for each platform  

41. The OFT notes that the conditions of competition may differ depending on 
the type of clearing arrangement on a platform. In this regard, the OFT 
distinguishes between: 

• trading platforms providing a choice of CCPs to participants28

                                        
25 Case COMP/M.6166 - Deutsche Börse/NYSE Euronext, 1 February 2012. 

 (so-
called interoperability) where CCPs compete for participants’ clearing 

26 Case COMP/M.6166, at paragraph 243. The OFT notes that the EC decision related to 
derivatives and that the EC nevertheless stated that trading and clearing could potentially be 
provided as separate services and that its approach was without prejudice to whether or not this 
was the only viable way of derivatives trading and clearing services being provided to users, in 
particular since alternative models do exist.  
27 These customers generally stated that costs of clearing services are not a key driver of their 
decision to choose a trading platform (unless prices for clearing are so high that they will 
disadvantage a platform). 
28 In practice, this means that such trading platforms give the trade feeds necessary to clear the 
trades on these platforms to several CCPs. 
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volumes, and 

• trading platforms with only one CCP where competition may take 
place to get trade feeds from the trading platform (as set out above, 
the CCP and trading platforms need not be vertically-integrated).  

42. CCPs which are currently interoperable include EMCF, EuroCCP, LCH, and 
x-clear. Trading platforms offering interoperability (and thus a choice of 
CCPs) include BATS, Turquoise, LSE, SIX, Equiduct, Burgundy, and UBS 
MTF. The OFT also notes that Oslo Børs has plans to give access to its 
trade feeds to LCH Clearnet (in addition to Oslo Clearing, the current 
incumbent CCP). With the exception of BATS and Turquoise, not all of the 
interoperable CCPs are present on those trading platforms.  

43. The OFT notes that changing trading venue may affect the price paid for a 
stock, while changing clearing provider will impact the clearing fees. 
Clearing fees represent a relatively small part of the price of trading a 
stock. For the interoperable clearers in particular, fees can be very low (and 
sometimes zero for additional volumes of trades) such that a small change 
in these fees may not affect the decision of which trading venue to use for 
many customers. Several customers told the OFT that they would consider 
switching between CCPs on a given trading platform (where there is 
interoperability). However, few customers mentioned that they might 
switch trading platforms.  

44. The OFT also notes that some customers stated that they have a 
preference for, where possible, using the same CCP for their volume across 
trading platforms as it enables them to consolidate their netting positions.29

45. For the purposes of the current assessment, the OFT does not consider it 
necessary to come to a firm conclusion as to the precise product scope 
given that, on the evidence presented to it, no competition concerns arise 
on any possible frame of reference. In this case, the OFT considers that it 
is appropriate to distinguish between trading platforms to take account of 

 

The OFT understands that for these customers, the choice of CCP is 
assessed across all platforms. The OFT notes that it may therefore also be 
appropriate to consider clearing services across all platforms. 

                                        
29 These customers mentioned that they are not only looking at pricing of clearing services but 
also take into account the potential impact across all relevant platforms and the ability to 
consolidate/rationalise their post-trade activities. Similarly, several clearing members have 
recently switched their volume to a CCP in order to consolidate their netting positions with the 
same CCP. 
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interoperability for clearing services. In its competitive assessment, the 
OFT has taken into account the fact that CCPs may also compete on a 
wider basis, across all platforms for some customers. 

46. The OFT also considers below whether or not it would be appropriate to 
define distinct markets for clearing services for different types of equity 
securities.30

Segmentation by type of equity 

 

47. In LSEG/LCH.Clearnet, the OFT stated that the conditions of competition in 
the clearing of different equity instruments are not generally the same such 
as to aggregate narrow product markets.31

48. In this case, the parties state that the volumes across platforms that come 
to EuroCCP and EMCF for clearing are driven by what is traded on the 
platforms, as well as the activity of the participants. They argue that there 
are few differences in clearing trades in different equity securities. They 
note that while some CCPs do specialise in clearing equities listed in a 
specific or limited set of countries, CCPs nevertheless indirectly constrain 
each other even when not operating on the same platform because 
participants view clearing and trading as part of one overall service. Finally, 
they submitted that equity CCPs tend to offer one price for all EEA 
equities. 

 It nevertheless left the precise 
product scope open. 

49. In line with LSEG/LCH.Clearnet, the OFT notes that not all CCPs provide 
clearing services for all types of equity securities.32

50. In addition, further to the OFT’s analysis above, the OFT’s market testing 
indicates that (even on platforms offering interoperability) there is no 
interoperability for Spanish equities and exchange traded funds ('ETF'). The 
parties both offer clearing services for these instruments, but the OFT 
notes that this lack of interoperability means that participants do not have 
a choice of CCP to clear trades in these equities (even on platforms such as 
BATS and Turquoise which offer interoperability for other equities). On this 

  

                                        
30 For instance based on location of listing (for instance, equities listed on the London Stock 
Exchange – UK-listed equities) or category of equity security (for example, company-issued 
security). 
31 LSEG/LCH.Clearnet, at paragraphs 73-77. 
32 LSEG/LCH.Clearnet, at paragraphs 73-77. 
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basis, the OFT considers that clearing services for these equities may 
represent different markets. 

51. For the purposes of the current assessment, the OFT does not consider it 
necessary to come to a firm conclusion as to the precise product scope 
given that, on the evidence presented to it, no competition concerns arise 
on any possible frame of reference. The OFT assessed the merger 
considering three alternative product markets: clearing services for all 
equities, for Spanish equities, and for ETFs.  

Geographic scope 

52. The parties argue that the relevant geographic market for clearing services 
of equity securities is at least EEA-wide (plus Switzerland). They submit 
that demand for equity clearing services is pan-European (including 
Switzerland) and the technical ability of CCPs are typically EEA-wide and 
that customers also take into account the wide range of CCPs (and trading 
venues) across Europe when choosing where to trade. They argue that 
clearing processes are homogenous across European countries with the 
same service provided to pan-European customers and trading venues 
wherever the clearing platform is located, be it in the EEA or even 
worldwide. They also state that equity CCPs tend to offer one price for all 
EEA equities irrespective of where in the EEA those equities are traded. 

53. In LSEG/LCH.Clearnet, the OFT stated that a range of customers across 
Europe access CCPs around (and outside) Europe and that customers using 
the services are multinational. It concluded that the geographic scope of 
the relevant markets was at least EEA-wide.33

54. As concluded above, the OFT has assessed the merger on a platform-by-
platform basis. For the purposes of the current assessment, the OFT does 
not consider it necessary to come to a firm conclusion as to  precise 
geographic scope given that, on the evidence presented to it, no 
competition concerns arise on any possible frame of reference. The OFT 
has assessed the markets on an EEA-wide basis (and Switzerland) on the 
basis that the relevant customers and competitors are based in the EEA. 

  

                                        
33 LSEG/LCH.Clearnet, at paragraphs 78-81. 
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HORIZONTAL ISSUES 

55. The parties supply clearing services to customers based in the EEA (and 
Switzerland) for EEA-wide equities on several trading platforms. There are 
three trading platforms with interoperability on which they both supply 
clearing services. The OFT has examined whether the merger could lead to 
an increase in prices (in particular in clearing fees) or a degrading of service 
quality (for instance, customer service) on each of these platforms. The 
OFT has also considered the effect of the merger on clearing services for 
Spanish equities and ETFs where there is no interoperability.  

Clearing services on interoperable trading platforms 

Interoperability 

56. Prior to the introduction of interoperability, EuroCCP was the sole CCP 
clearing trades executed on Turquoise and EMCF was the sole CCP on 
BATS and Burgundy.34

57. OMX 

 Interoperability was introduced by BATS and Chi-X 
in 2011. Turquoise gave trade feed access to LCH and x-clear in Q4 2011 
and to EMCF in Q2 2012. Burgundy introduced interoperability with x-clear 
and EuroCCP in 2012.   

planned to offer clearing operability between EuroCCP, SIX x-clear, 
LCH, and EMCF from April 2012 but subsequently abandoned its project.35

58. There are currently four interoperating equities CCPs within the EEA: 
EMCF, EuroCCP, LCH and x-clear.  

 

59. EMCF clears for the regulated markets of OMX (consisting of three local 
stock exchanges in Denmark, Sweden and Finland) and for six MTFs: 

                                        
34 LSEG implemented an interoperable choice between x-clear and LCH.Clearnet on its SETS 
trading service in December 2008. 
35 The OFT has also considered the possible loss of potential competition for access to trading 
platforms. The OFT has however not found evidence that both of the parties would have 
secured access to other trading platforms absent the merger or that this would have increased 
competition. The OFT has established that the primary competition concerns resulting from the 
merger relate to current actual competition from the parties (rather than any potential future 
increased competition for clearing volume on any other trading platform via new CCP links). The 
OFT notes that for CCPs competing to supply clearing services on a particular platform, the 
merger parties will face competition from LCH and x-clear and other CCPs that could become 
interoperable. On this basis the parties would have a lower share of supply. The OFT has 
therefore focussed on current competition. The possible loss of potential competition in relation 
to OMX is considered further in the decision in relation to vertical issues.  
 

http://www.thetradenews.com/trading-venues/exchanges/6838�
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BATS, Burgundy, Nasdaq OMX First North, Quote MTF, The Order Machine 
(TOM) MTF and Turquoise. 

60. EuroCCP does not currently clear for any stock exchanges. It currently 
clears for eight MTFs: BATS, Burgundy, Equiduct, NYSE Arca Europe, 
Smartpool, Sigma-x, Turquoise and UBS MTF. 

61. The parties state that trading venues with vertically integrated CCPs have 
been less inclined to support interoperability, fearing loss of clearing and 
trading revenues. These CCPs each clear the majority of the daily value 
traded in their domestic market (on the national stock exchange). The 
parties argue that there is little to prevent these national CCPs from joining 
in the interoperable model in order to provide their customers with 
expanded trade capture capabilities, at the expense of the merged entity. 

62. The OFT notes that the majority of clearing participants indicated that they 
value having a choice of CCP on a trading platform. The OFT received 
mixed views from customers as to whether trading platforms were likely to 
provide access to new CCPs in the next two years.36

63. One trading platform stated that it would be willing and able to introduce 
further CCPs as requested by clearing members. In relation to increased 
interoperability on a trading platform, another trading platform stated that 
where trading venues would like to introduce new CCPs to an interoperable 
arrangement, the new CCP will need to subscribe to the interoperating 
framework and reach bi-lateral agreements with each co-CCP.

  

37

Shares of supply 

  

64. The parties’ activities overlap in the supply of CCP services on three 
trading platforms in the EEA (BATS, Burgundy38 and Turquoise39

                                        
36 Some customers stated that they expect all trading platforms to provide access to alternative 
CCPs in the next few years. Some third parties told the OFT that EMIR and MiFID II may 
encourage interoperability on trading platforms. Other customers did not expect that many 
trading platforms would provide interoperability. Examples of trading platforms where they 
would like (further) interoperability are Euronext, Xetra, Nasdaq OMX, LSE, and other European 
exchanges.  

). Their 

37 It further noted that EMIR restricts the ability of CCPs to refuse to interoperate save on 
justified risk grounds. 
38 Burgundy was acquired by Oslo Børs in February 2013. 
39 Turquoise is part of LSEG. 
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combined share of supply is around 80 per cent and above on each of 
these platforms (Tables 1 and 2).40

Table 1: Shares of supply for clearing of equities on MTFs where the parties are 
both active (by volume) 

 

 
Trading 
venue 

Period EuroCCP 
(per cent) 

EMCF 
(per cent) 

Combined 
(per cent) 

Other CCPs  

BATS Chi-X 
Europe 

June 2013 [40-50] [40-50] [80-90] LCH, X-
clear 

Turquoise June 2013 [70-80] [0-10] [70-80] LCH, X-
clear 

Burgundy June 2013 [40-50] [50-60] [90-100] X-Clear 
Source: the parties’ estimates 

Table 2: Shares of supply for clearing of equities on MTFs where the parties are 
both active (by value) 

Source: the parties’ estimates 

65. The OFT notes that the merger results in an increase in concentration with 
the number of CCP service providers on Burgundy changing from three to 
two (the other CCP is x-clear) and on BATS and Turquoise from four to 
three (the other CCPs are LCH and x-clear). 

66. The parties argue that the merger will not result in a substantial lessening 
of competition for the following reasons:  

• the parties are not close competitors, even where they overlap on 
providing clearing services on a platform 

• the merged entity would face constraints from competitors. 

• trading platforms have countervailing power 

                                        
40 The data provided by the parties include equities from the following countries: UK, Germany, 
France, Switzerland, Italy, Ireland, Austria, Netherlands, Belgium, Portugal, Sweden, Norway, 
Denmark, Finland and Spain.  

Trading 
venue 

Period EuroCCP 
(per cent) 

EMCF (per 
cent) 

Combined 
(per cent) 

Other CCPs 

BATS Chi-X 
Europe 

June 2013 [40-50] [40-50] [90-100] LCH, X-
clear 

Turquoise June 2013 [60-70] [10-20] [70-80] LCH, X-
clear 

Burgundy June 2013 [40-50] [50-60] [90-100] X-clear 



 
16 

• the merged entity would face countervailing buyer power from 
customers, and  

• the merged entity’s governance structure and arrangements would 
prevent customer harm. 

67. These arguments are discussed in turn below.  

Closeness of competition 

68. The parties submit that all equity CCPs offer homogeneous services and 
that therefore the parties are not closer competitors to each other than to 
other CCPs (such as, LCH, Clearnet, Eurex, CC&G or x-clear). 

69. The OFT understands that equity CCPs generally offer similar services but 
as some differentiation may exist between CCPs, it has also assessed 
closeness of competition between the parties. Third parties generally did 
not mention significant differences between the different interoperable 
equities CCPs but there were a few exceptions. One customer stated that 
the quality of service (and in particular client support) on EuroCCP was 
better than on EMCF. Another distinction was risk management and in 
particular the network of CSDs available to a CCP to diversify the risk (the 
customer referred to the fact that EuroCCP is only using Citibank).i

70. The parties and third parties have submitted information on switching 
activity between CCPs in recent years. This information shows that a 
significant proportion involved switching between EuroCCP and EMCF. 

 Some 
third parties also told the OFT that customers value having a choice of CCP 
on a trading platform so they can choose the one which best fits their 
company, for example in terms of ownership of the CCP or markets that 
they have access to.  

71. The parties acknowledged that when BATS introduced interoperability, 
EMCF, the incumbent clearer, lost a significant volume to EuroCCP in the 
first 30 days. The parties argue that any switching that occurred after the 
introduction of interoperability is not necessarily a good indicator of 
closeness of competition. They submit that these switches do not reveal 
how participants might respond to a price increase from their current 
CCP.41

                                        
41 In this regard, the parties note that the incumbent CCP might have been a participant’s fourth 
choice of CCP so, if after the introduction of interoperability, they switch away from the 
incumbent CCP to their first choice CCP, it is not possible to conclude from this switch that the 
two CCPs are close competitors. 

 However, the OFT notes that this switching does indicate that 
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switching costs may be relatively low. 

72. The OFT however notes that an internal document of EMCF showed that   
[ ]. In addition, EuroCCP and EMCF have more members in common than 
the other CCPs.  

73. The OFT considers that EuroCCP and EMCF are close competitors. 
However, it also notes that it was also provided with evidence showing 
that some significant clearing members have switched all (or a substantial 
part of), or would consider switching, their volumes from the parties to 
either LCH or x-clear. Third parties also told the OFT that LCH and x-clear 
are credible alternatives to EuroCCP or EMCF. This remaining constraint is 
considered further below. 

Remaining competition 

74. The OFT notes that unilateral effects are more likely where customers have 
little choice of alternative supplier. In this case, on each of the three trading 
venues where EMCF and EuroCCP overlap, there would remain at least one 
alternative CCP: x-clear or LCH. 

75. The parties submit that the merged entity will not have pricing power 
because equity CCPs have operated under intense competitive and financial 
pressure as a result of a fall in trade volumes since the financial crisis in 
2008 and downwards pricing pressure and substantial price competition in 
equities clearing. The parties state that it was driven by increased 
competition at both trading and clearing level (accelerated by the advent of 
interoperability and the fight for decreasing volumes) and the countervailing 
power of both platforms and participants. They add that pricing behaviour 
was constrained further from October 2010 when LCH introduced a price 
cap on their equity clearing services. The parties submit that both EMCF 
and EuroCCP reacted by introducing different pricing structures, generally 
resulting in very low cost for clearing.  

76. The parties argue that the merged entity will not be able to substantially 
deviate from these aggressive pricing structures given the potential threat 
of losing significant volumes (given clearing members’ ability to switch 
CCPs and in particular to LCH or x-clear). 

77. The OFT notes that a number of internal documents provided by the parties 
(which include discussions at the boards of AACB, BATS, OMX, EMCF and 
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DTCC) refer to competition in clearing services and low clearing fees. 
Several third parties also highlighted the low level of clearing fees.   

78. The parties argue that LCH (and to a lesser extent x-clear) have a 
competitive advantage over EuroCCP and EMCF because they have access 
to LSE’s trade feeds (in addition to those of other MTFs), which gives them 
access to greater volumes. They add that clearing pricing (as well as 
settlement costs) is largely volume-related. In particular, they state that 
clearing fees are generally lower when volume is higher and that settlement 
obligations and costs generally fall when more trades can be netted. The 
parties conclude that LCH clears greater volumes (and across other 
products), meaning that it can offer greater efficiencies of scale to its 
customers.  

79. The OFT notes that motivations for customers’ recent decision of switching 
CCP include netting efficiency reducing settlement costs or greater clearing 
fee volume discounts (involving considerations across platforms).42

80. The OFT also notes that in BATS/Chi-X, the CC found that BATS and Chi-X 
customers were largely a subset of the LSE’s customers and that there 
remained a large number of customers which still traded exclusively on the 
LSE.

  

43

81. The OFT nevertheless notes that LCH and x-clear are not active on OMX 
(EMCF is currently the only CCP) and therefore that the merged entity may 
have a volume advantage for some customers.  

 For these customers, x-clear or LCH may be more attractive as they 
have the option of netting and cross-margining across additional volumes 
(in comparison with EuroCCP and EMCF that are not able to clear trades on 
the LSE). 

82. A third party told the OFT that the merged entity will have sustainable cost 
synergies and considerable scale as a result of the merger, which will make 
it harder to compete against. The OFT notes that this third party did not 
suggest that there would be any exit as a result of the merger. On the 

                                        
42 Some customers told the OFT that in response to a price increase by a CCP, they would take 
into account the potential impact across all relevant platforms and their ability to 
consolidate/rationalise post-trade activities. One customer stated that interoperability was 
especially important in situations where they are trading instruments with the same International 
Securities Identification Number (ISIN) on different platforms (that is to say, an instrument that 
is listed on more than one exchange).  
43 At paragraph 8.47.  
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contrary, the OFT notes that it might lead to increased competition 
between CCPs.  

83. The OFT nevertheless notes that clearing members and trading platforms 
generally consider x-clear and LCH as credible alternative suppliers. The 
OFT was provided with some evidence of clearing members switching from 
the parties to x-clear or LCH (for larger banks, switching may be very 
quick44

84. The OFT notes that EMCF announced a price increase in December 2012, 
which it implemented in March 2013. Around that time, several customers 
of EMCF switched to another CCP. Although it is not clear that they 
switched as a result of the price increase, these customers stated that they 
were motivated by costs savings. 

). Several of the parties’ clearing members who responded to the 
OFT’s inquiries stated that the merger would have no or only a minimal 
impact on their choice of CCP (that is, they would still have a choice of 
CCP). Other participants indicated that they would consider their options in 
the event of a price increase by the merged entity and did not express 
major concerns that competition in clearing would be reduced. 

85. The OFT notes that it received no evidence of capacity constraint for CCPs 
and therefore based on the evidence received from third parties considers 
that LCH and x-clear represent credible alternatives to EuroCCP and EMCF. 
In such an environment, the OFT further notes that shares of supply can 
change considerably in the event that key customers switch CCP provider. 

 Countervailing power of trading platforms 

86. The parties submit that clearing members have a choice of trading 
venue/CCP combination, meaning that CCPs (and trading venues) fiercely 
compete to offer attractively priced services. In this regard, they state that 
platforms pressure CCPs to keep clearing fees low as they can affect the 
competitiveness of the trading platform due to the tight relationship 
between trading and clearing markets.  

87. The OFT notes that a clearing provider told the OFT that if a CCP were to 
increase prices such that it would 'create a less competitive value chain, 
the trading venue would likely bear pressure on the CCP to modify its 
pricing or decide to open access and provide competition.' A trading 
platform also stated that if the price increase was such that it would harm 

                                        
44 Some of these customers run ongoing monitoring. 
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trading, trading venues may consider introducing other CCPs to the 
platform. The parties provided examples where they state that platforms 
have successfully exerted pressure on CCPs to lower clearing fees (NYSE 
Euronext/Clearnet).45

88. The parties also provided examples of trading platforms removing the 
incumbent CCP to replace it with a new provider (in this case, London 
Metal Exchange and NYSE Liffe withdrew the trade feed that was provided 
solely to LCH in favour of an exclusive feed to their own in-house CCPs 
(LME Clear and NYSE Liffe Clearing). 

  

Countervailing buyer power from customers 

89. Customer power denotes the extent to which customers may directly 
constrain the competitive conduct of an undertaking.46

90. The parties submit that participant customers have significant influence 
over the commercial behaviour of CCPs, as they are generally sophisticated 
institutions and demand is concentrated. They also state that participants 
are willing and able, as discussed above, to switch large volumes to 
another CCP if necessary. They consider that this fact, together with the 
threat of trading without clearing

 It is related to a 
customer’s ability to switch supplier. 

47

91. The OFT notes that EuroCCP’s top six customers (clearing participants) 
represent around [ ] per cent of its clearing volume (June 2013). EMCF’s 
top six customers (clearing participants) represent [ ] per cent of its 
clearing volume (June 2013). The parties submit that the possibility of 
these customers switching represents a significant constraint on the 
parties, and will still represent a constraint after the merger. 

 and the possibility of sponsored entry of 
a new CCP, gives them significant power. 

92. The OFT notes that it has been provided with recent examples of switching 
between CCPs (and from EuroCCP or EMCF to LCH and x-clear). Several 
clearing members told the OFT that they monitor their clearing options. In 

                                        
45 NYSE Euronext considered terminating its equity clearing arrangements with LCH Clearnet. 
46 Merger Assessment Guidelines, section 5.9. 
47 The majority of third parties stated that not clearing trades was not an option. Therefore, the 
OFT does not consider it to be relevant in its assessment of buyer power from customers. 
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addition, some of the parties’ customers currently use several CCPs which 
would further facilitate switching. 

93. Some customers also raised the possibility of influencing decisions (albeit 
to a limited extent) through user groups. Another customer also raised the 
possibility of using their relationships with the parties (and merged entity) 
and having discussions with European legislators/regulatory bodies. Other 
customers however stated that it would be hard to influence pricing, 
although one of these customers stated that it would consider starting a 
user owned CCP instead. 

94. The OFT also notes that in BATS/Chi-X, the CC concluded that customers 
appeared well able to protect their interests in ensuring that trading 
conditions in equities remain competitive.48

95. The parties add that clearing members themselves operate in a competitive 
market for the business of trading firms (which are not clearing members) 
and monitor their clearing options on a frequent (even daily) basis to 
determine which CCP offers them the best value based on the trading 
venues available for a particular trade.  

 While it was in the context of 
trading, the OFT notes that customers of trading services often also 
purchase clearing services. 

Merged entity’s governance structure and regulatory framework 

96. The parties submit that clearing members may influence pricing through 
representation on the supervisory board, risk committee and participant 
advisory board. They also note that the merged entity’s governance 
structure will feature broad and balanced industry representation that may 
typically be expected to reject increases in fees. 

97. The OFT notes that pursuant to the Shareholders Agreement between 
AACB, OMX, BATS and DTCC (the non-executed copy of which has been 
provided to the OFT), the merged entity’s supervisory board will consist of 
one representative from each of AACB, OMX, BATS and DTCC and 
independent directors. The agreement also states that the advisory forum 
will reflect a representative range of market participants and clearing 
customers. The advisory forum’s role is to advise the management board 
and the supervisory board on market developments, opportunities to 
enhance the merged entity’s market position and operational 

                                        
48 BATS/Chi-X, at paragraphs 9.24-9.25. 
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improvements, as well as additional matters agreed with the Supervisory 
Board. 

98. The OFT notes that some customers stated that although they are unsure 
about the extent of their influence on pricing through participations in 
committees they value the opportunity of expressing their views in such 
forums.  

99. The OFT understands that the Association for Financial Markets in Europe 
is another avenue through which clearing members try to influence CCPs. 
In this case the OFT has not found it necessary to give significant weight 
to the governance arrangements in its competitive assessment in relation to 
its horizontal unilateral effects analysis. 

Clearing services without interoperability 

100. The market inquiry conducted by the OFT revealed that clearing 
arrangements differ for Spanish equity securities and ETFs as there is no 
interoperability for the clearing of these equities. These are assessed in turn 
as conditions of competition differ for each of these two types of equity 
securities.  

101. With regard to Spanish equities, the parties state that they are traded 
predominately on the Bolsas y Mercados Espanoles ('BME'), BATS and 
Turquoise platforms (the on-exchange share of trading Spanish equities is 
split roughly between BME (83 per cent), BATS (12 per cent), Turquoise 
(2.5 per cent) with the remaining 2.5 per cent being traded on various 
venues including UBS MTF, ITG Posit, SIGMA MTF, Instinet Blockmatch, 
Liquidnet and NYSE Arca). EMCF currently clears for trades on BATS and 
EuroCCP for Turquoise.  

102. The parties state that the vast majority of on-exchange trades in Spanish 
equities are executed and cleared/settled on BME itself using Iberclear and 
that BME has announced that it is launching a new CCP in the near future.   

103. The OFT notes that after the merger, the merged entity will be the only 
CCP clearing for both BATS and Turquoise for Spanish equities. On a 
cautious basis, the OFT therefore assessed whether the merged entity 
would be able to worsen its competitive offering (increased prices or 
degrading quality) after the merger. 
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104. The OFT notes that the parties do not offer CCP services to participants on 
the same platform. Once a participant has chosen a trading venue (BME, 
BATS or Turquoise), it will not have a choice of CCP to clear that type of 
equity. In this sense there is no direct competition between the parties. 
Moreover, LSEG/Turquoise told the OFT that it is currently switching CCP 
to use EMCF (instead of EuroCCP). Therefore, even indirect competition 
between the parties would have ceased following Turquoise’s decision. In 
addition, Turquoise told the OFT that other CCPs could potentially offer 
these services to Turquoise and that switching could be done quickly and 
easily. In particular, Turquoise stated that the move by Turquoise member 
firms from EuroCCP to EMCF in relation to the clearing of Spanish equities, 
took between two to four weeks. It also stated that the costs involved for 
Turquoise have been [ ] and it believes that the costs for member firms [ ].  

105. The OFT also notes that to the extent that EMCF and EuroCCP do compete 
through customers switching platforms, customers will still be able to 
switch to BME to trade Spanish equities. 

106. With respect to ETFs, the parties submitted that there are 1,315 ETFs 
listed in Europe with 4,861 listings across 22 exchanges. Of on-exchange 
ETF trades, around 96 per cent take place on Euronext, LSE Group, 
Deutsche Börse, OMX and SIX. BATS' share is around two per cent. They 
stated that as with Spanish equities, the clearing of ETFs therefore remains 
with the (previous) incumbent CCP: national exchanges clear their ETF 
trades through their national CCP (LCH.Clearnet Limited for the LSE). 

107. In relation to ETFs, based on the evidence available to it, the OFT does not 
consider that the parties would have a high share of clearing for any 
particular ETF product or ETFs in general. ETFs are listed on a number of 
trading venues, with different clearing providers that will remain as 
alternative options for participants. These include LCH.Clearnet (LSE and 
NYSE Euronext), Eurex (Deutsche Börse), X-clear (SIX). 

108. No third party raised significant concerns about the merger in relation to 
Spanish equities or ETFs. Customers told the OFT that the merger would 
bring benefits such as increased netting opportunities leading to reduced 
clearing fees and reduced margin payments. 
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ENTRY AND EXPANSION 

109. Entry or expansion of existing firms can mitigate the initial effect of the 
acquisition on competition, and in some cases may mean that there is no 
substantial lessening of competition. In assessing whether entry or 
expansion might prevent a substantial lessening of competition, the OFT 
considers whether such entry or expansion would be timely, likely and 
sufficient.49

110. The parties submit that entry in the equities clearing market is achievable 
given that they are both relatively new entrants. In addition, EMCF and 
EuroCCP were both launched with support from financial institutions, 
which demonstrates that sponsored entry in particular is a possibility. They 
also argue that interoperability also makes entry more viable than it was 
before and that this will be facilitated by EMIR.

 In terms of timeliness, the OFT's guidance indicates that the 
OFT will look for entry to occur within two years. 

50

111. The parties add that entry to equities clearing would be relatively timely, 
18 months for a new CCP and 12 months for an established CCP already 
clearing other asset classes. Start-up costs for a new equities CCP are 
estimated to be around EUR 15-20 million, in addition to minimum capital 
requirements and regulatory risk safeguards under EMIR.  

 

112. With respect to sponsoring new entry, clearing members’ responses were 
mixed. A couple of participants stated that they did not think that they 
would sponsor new entry. However, some customers told the OFT that 
they would consider their options and that it would depend on the level of 
the price increase. For example, one customer expressly stated that it 
would consider sponsored entry in the event of a five per cent price 
increase in clearing services, several participants mentioned that they 
would consider sponsorship if prices rose significantly (above 10 per cent) 
and a customer stated that they would start a user owned CCP if price 
increased (although it did not specify the level). Another clearing member 
stated that price would not be the only material consideration and that 
entry would depend upon the cooperation of the incumbent clearers or of a 
material trading venue. 

                                        
49 Merger Assessment Guidelines, paragraphs 5.8.1 to 5.8.3. 
50 The parties and some third parties also suggested that EMIR would facilitate interoperability 
and thus competition between CCPs. EMIR will introduce so-called 'passporting rights' for CCPs, 
once a CCP is authorised to provide clearing services in one Member State, such authorisation 
will be effective across the EU. 
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113. The OFT notes that examples of sponsored entry in clearing services 
include EuroCCP and EMCF which were supported by large financial 
institutions. Those institutions retain a strong interest in ensuring that 
clearing in equities remains competitive. Although the OFT notes that 
customers referred to the market as being competitive (and thus less likely 
to support entry), a deterioration in the offering of the merged entity would 
increase entry opportunities.51

114. The parties also submit that where an equities CCP is already established in 
the EU, there are no barriers to that CCP expanding the scope of its 
activities to provide clearing services on other trading platforms. In this 
regard, the OFT notes that clearing members generally advocate for (more) 
interoperability, which some consider may be facilitated by EMIR (through 
the introduction of passporting rights).  

  

115. The OFT also notes that there do not appear to be significant technology 
barriers to a clearer starting supplying clearing services on an interoperable 
basis. 

116. The OFT considers that the threat of sponsored entry or expansion may 
provide some additional constraints on CCPs. However, given the other 
evidence in this case (and in particular, evidence of switching between 
CCPs), the OFT has not found it necessary to give significant weight to 
entry and expansion in its competitive assessment. 

VERTICAL ISSUES 

117. Given that BATS and OMX (two trading platforms) will be shareholders of 
the merged entity, the OFT has considered possible partial foreclosure 
theories. The OFT considers the partial foreclosure of trading platforms 
other than BATS and OMX through the merged entity increasing its clearing 
fees (or margin) for trade feeds coming from such platforms or degrading 
quality (slower process). The OFT also considered partial foreclosure of 
CCPs other than EuroCCP and EMCF by OMX and BATS. 

118. In line with the Merger Assessment Guidelines, the OFT has referred to the 
ability and incentive of the merged entity to foreclose competitors.52

                                        
51 CC’s decision in BATS/Chi-X, at paragraph 10.37 ff. 

 Given 
its findings, it did not find it necessary to consider anti-competitive effects.   

52 Merger Assessment Guidelines, at paragraph 5.6.6. 
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119. The parties submit that while there will be a vertical relationship between 
the merged entity and its shareholders (specifically, BATS and OMX, both 
of which operate trading venues), the governance arrangements of the 
merged entity do not confer control on any one shareholder. In addition, 
they submit that the merged entity will have neither the ability nor the 
incentive to raise prices on trading venues that compete with BATS and 
OMX as a result of the equal treatment clauses in the post-trade services 
agreements ('PTSA') with third-party platforms, and that BATS and OMX 
will have neither the ability nor the incentive to cease to allow third party 
CCPs to operate on their platforms.  

120. The OFT first considers corporate governance arrangements which are 
relevant for both possible foreclosure theories. 

Corporate governance arrangements 

121. The corporate governance provisions (and regulatory framework described 
above) provide the relevant post-merger context in which the parties 
submit that they will operate post-merger. These provisions form part of 
the evidence that the OFT took into account when considering possible 
foreclosure theories of harm. 

122. The parties submit that no single shareholder or group of shareholders will 
have overriding control and that the interests of the shareholders are 
balanced across the value chain (BATS and OMX are trading platforms 
which compete against each other in a number of markets, AACB is a 
clearing member and DTCC provides clearing, custody and assets servicing 
for securities issues).  

123. The parties also argue that the day-to-day operations of the merged entity 
will be led by the management team (Managing Directors), supervised by 
the Supervisory Board. Adopting or changing business plan, strategic plan 
and/or pricing policy will require a [ ] Resolution of the Supervisory Board 
(that is to say, [ ] of the Supervisory directors voting in favour). In practice, 
no single shareholding party will be able to veto such decisions.  

124. The OFT notes that under the Shareholders Agreement, the Supervisory 
Board will be made up of [ ] plus two independents. [ ] 

125. The OFT notes that under the provisions of the Shareholders Agreement, 
these Managing Directors shall be appointed, suspended and dismissed by  
[ ]   
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126. In addition, the parties submit that other clauses of the Shareholders 
Agreement will ensure internal checks and balances: 

• Clause 4.2 in the Shareholders Agreement provides that the merged 
entity will []53,54

• [ ] 

 

• Clause 9 of the Shareholders Agreement also provides that where a [ ] 
Director has a conflicting interest55

127. The OFT notes that the Risk Committee and the Participant Advisory Board 
will include clearing members. Some customers told the OFT that such 
forums provide an opportunity for them to be heard and to the extent 
possible influence decisions.  

 in a matter, [ ]. 

Foreclosure of equities trading services 

128. In addition to the corporate governance arrangements described above, the 
parties argue that the merged entity will not have the ability to raise prices 
or degrade the quality of clearing services supplied by the merged entity on 
trading venues that compete with BATS and OMX, as a result of the equal 
treatment clauses in PTSAs with third-party platforms. 

129. The parties also submit that AACB and DTCC would have nothing to gain 
from any attempt to foreclose the rivals of BATS and/or OMX. Instead, 
they would be exposed to any loss in clearing volumes to the merged entity 
and, as a user (AACB) or as governed by users (DTCC) of trading and 
clearing services could be directly harmed by foreclosure strategies. OMX 
and BATS would therefore not be able to secure the [ ] votes required to 
change the merged entity’s service offering. 

130. The OFT notes that the parties confirmed that the PTSAs between EMCF 
and trading platforms will remain in place after the merger56

                                        
53 [ ] 

 and that the 

54 [ ] 
55 [ ]. 
56 The OFT notes that PTSAs contain provisions stipulating that the fees payable by participants 
for trading on that venue must be no greater than the fees chargeable by EMCF to other 
participants using the same services via another venue. It contains a similar provision in relation 
to the level of service. 
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merged entity will not be able to deviate from those terms without the 
consent of the trading venues.57

131. The parties also state that the shareholders have no intention for the 
merged entity to offer discriminatory services between trading platforms    
[ ]. They argue that this is in line with the business models underpinning 
each of the four shareholders’ current businesses. Both BATS and OMX, as 
well as other shareholders are committed to ensuring that clearing costs 
remain low and highly competitive. 

 

132. The parties also submit that (for trading venues with interoperability) 
customers’ ability to switch CCP will remain an effective constraint on the 
merged entity’s behaviour as customers would be able to use alternative 
CCPs should the merged entity discriminate against the trading rivals of 
OMX and/or BATS. The parties further state that EuroCCP’s and EMCF’s 
independence from exchanges has contributed to their success and they 
consider that demonstrating that this has not changed will be important in 
securing the success of the merged entity. 

133. As to the merged entity’s incentive to foreclose, the OFT notes that if the 
merged entity increased the costs for clearing services (or degraded the 
clearing conditions) on platforms for which there is interoperability, this 
may lead to a loss of volumes from those platforms. However, the OFT 
notes that rather than switch platforms, most customers may remain with 
the same platform and switch CCP. 

134. With respect to trading venues where there is no interoperability, the OFT 
notes that should an increase in clearing costs by the parties cause some 
switching of trading volumes, this would not necessarily benefit BATS and 
OMX, as customers could switch to other platforms, including those served 
by other clearing providers including LCH and x-clear. The OFT notes that a 
trading platform may also potentially be able to switch CCP, self supply 
clearing arrangements or introduce interoperability further limiting the 
incentive to engage in a foreclosure strategy. 

135. The OFT notes that third parties did not raise significant concerns in 
relation to possible foreclosure theories. One trading platform stated that 
they would consider it sensible to seek contractual assurances from the 
merged entity given that they do not have visibility over corporate 

                                        
57 The parties also stated that they did not intend to request such consent from the trading 
venues. 
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governance arrangements. It stated that such assurances will only reflect 
general regulatory obligations in relation to clearing services being offered 
to customers and users on terms that are fair, reasonable and non-
discriminatory and will ensure greater speed of enforcement should it be 
needed. The OFT refers to the availability of PTSAs and to the parties’ 
statement that the PTSAs entered into by EMCF will remain in force after 
the merger. 

136. Based on the above and in particular corporate governance arrangements, 
PTSAs, and customers’ ability to switch to alternative CCPs, and in some 
cases platforms, the OFT considers that the merged entity would not have 
the ability or incentive to foreclose trading platforms competing with BATS 
and OMX. 

Foreclosure of equities clearing services 

137. The parties submit that BATS and OMX would not have the ability or 
incentive to cease to allow third party CCPs to operate on their trading 
platforms. They argue that OMX and BATS do not hold a position of 
market power in pan-European equities trading and that they face 
competition from other trading venues (including LSE, NYSE Euronext, SIX 
Swiss Exchange, Equiduct, Burgundy, and Deutsche Börse).  

138. In relation to Nordic equities specifically, the parties state that OMX 
accounts for approximately 60-70 per cent for equities listed on the 
markets in Stockholm, Helsinki and Copenhagen. Nevertheless, they argue 
that OMX already provides EMCF with access to its trade feeds 
exclusively, and already owns a 22 per cent stake in EMCF. They add that 
as a result of the merger, OMX will only increase its stake in the merged 
entity by three per cent to 25 per cent. Therefore, they consider that the 
merger will not change the competitive dynamics already present, in which 
OMX has a minority stake in a CCP and is unlikely to result in greater 
ability or incentive to foreclose equities clearing services. In addition, OMX 
faces competition from other trading venues in the Nordic markets, in 
particular from BATS, Turquoise and Burgundy.   

139. Third parties raised the lack of interoperability on OMX and the fact that 
the merged entity would be the sole provider for clearing for the OMX 
markets. Some customers also stated that they would welcome 
interoperability on OMX.  
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140. The OFT however notes that the merger will not significantly impact the 
incentives of OMX to introduce interoperability in the future.58

141. The parties note that BATS has a stated intention to have interoperability, 
it is a key part of its marketing to its customers. The OFT considers that if 
BATS were to conduct such a strategy, they would lose trading volumes 
given customers’ willingness for having a choice of CCPs (as their 
customers would be able to switch to other platforms such as Turquoise).  

 

142. Furthermore, even if BATS decided to foreclose other equities CCPs, the 
OFT considers that this would not affect LCH’s or x-clear’s viability given 
that trades on BATS do not account for a significant proportion of the 
equities cleared by LCH and x-clear.  

143. The parties told the OFT that no restrictions have been placed on BATS 
and OMX in relation to their ability to introduce additional CCPs as part of 
the merger. 

144. Based on the above, the OFT considers that the merger will not increase 
BATS and/or OMX’s ability or incentive to foreclose other clearing 
providers. 

COORDINATED EFFECTS 

145. A merger may give rise to a substantial lessening of competition through 
coordinated effects.59

146. The OFT will assess whether there is evidence of the ability for firms to 
coordinate: (i) firms need to be able to reach and monitor the terms of 

 When assessing coordinated effects, the OFT 
analyses the characteristics of the market that could be conducive to 
coordination. The OFT will first assess whether there is any evidence of 
coordination pre-merger. If so, the OFT will examine whether the merger 
makes coordination more stable or effective, given the characteristics of 
the market. If there is no evidence of pre-merger coordination, the OFT will 
examine whether the merger makes it more likely that firms in the market 
will start to coordinate, given the characteristics of the market. 

                                        
58 In particular, the OFT notes that OMX previously had a 22 per cent shareholding in EMCF. 
When considering interoperability, it would take into account the gain to OMX of a better service 
or more attractive product as well as the loss (in terms of volumes of profits) to its investments. 
This shareholding only increases to 25 per cent as a result of the merger and will thus not 
significantly impact OMX’s incentives.  
59 Merger Assessment Guidelines, at section 5.5. 
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coordination; (ii) coordination needs to be internally sustainable; (iii) as well 
as externally sustainable.60

147. The OFT found no evidence that firms in the market were coordinating pre-
merger. It therefore considered whether the merger makes it more likely 
that firms in the market will start to coordinate given the characteristics of 
the market. 

  

148. The OFT considers whether the firms may be able to reach an 
understanding on the terms of coordination. In this case, the OFT notes 
that post-merger there are only three inter-operating CCPs and that the 
parties’ services are relatively homogenous. The OFT found that 
competition was mainly on price (but it is not the only factor that 
customers will consider), which is itself transparent. 

149. However, the OFT notes that certain factors would make it difficult for 
firms to reach an understanding, including the fact that customers have the 
ability to incentivise firms to stop coordination by offering to switch their 
volumes to one CCP, trading platforms may consider introducing 
interoperability to other CCPs, and users may be involved in price 
discussions. In addition, a customer of the parties told the OFT that should 
the merged entity align its prices more closely with other CCPs, they may 
have an ability to 'push back' if required through the proposed governance 
model and potentially through their engagement in industry groups and 
discussions with European legislators/regulatory bodies.  

150. Further, internal sustainability of coordination may be more difficult post 
merger given that (and not withstanding the point on services homogeneity 
made above) CCPs have different ownership structures and presence in 
different markets which are features that are important to customer choice. 
The market structure will retain an element of asymmetry in so far as x-
clear will remain significantly smaller than the merged entity and LCH. In 
addition, there will be limited similarity in terms of business structure since 
LCH is involved in more markets. 

151. Moreover, the OFT considers that even if banks cannot stop price rises via 
the governance structure, they would find pricing changes and coordination 
attempts relatively transparent given their sophistication and may be able 
to punish such behaviour in other markets or may raise a regulatory issue. 

                                        
60 Merger Assessment Guidelines, at paragraphs 5.5.1-5.5.19. 
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152. Therefore, the OFT does not consider that the merger will make it more 
likely that firms in the market will start to coordinate. 

THIRD PARTY VIEWS 

153. In this case, the OFT contacted customers and competitors of the parties. 
The OFT received comments from three trading platforms, three clearing 
providers, thirteen clearing participants, as well as from one federation 
(representing actors in financial services including banks) which have been 
incorporated where relevant into the decision. The OFT’s inquiry involved 
major customers as well as small and medium customers of the parties. 

154. The OFT notes that no third party raised major competition concerns about 
the merger. Half of the clearing participants highlighted the cost savings 
that the merger would bring. One customer mentioned that it had concerns 
over continuity arrangements but thought that the parties were working to 
limit any impact. Other customers stated that they wished the new entity 
would maintain the user-governance structure that prevailed for EuroCCP.  

155. Several customers also stated that the merger would lead to cost savings 
(for instance with regard to back-office costs). Some customers told the 
OFT that the merged entity would result in a more sustainable CCP 
competitor.61

156. Some customers also told the OFT that interoperability had led to 
competition between CCPs and to lower fees. For instance, a customer 
stated that 'clearing is competitive currently, thus we expect tariffs to be 
competitive, but on a cost plus basis and would not expect costs to be 
materially different. This can be positive in terms of driving our costs lower 
as long as risk management is maintained to the highest levels.' 

 A customer specified that although the number of alternative 
CCPs would be reduced, they considered that the competitive interoperable 
market place could not indefinitely sustain the current number of clearers. 
It added that 'clearers seem to have been holding on hoping that 
competition would spread to the clearing of trades from those venues that 
still have only one CCP. So effective are the delaying tactics of those 
venues that a reduction in number of clearers has been looking increasingly 
likely and, if not via the merger then via firms exiting. The merger route 
seems to build strength and expertise.' The OFT understand that this view 
is shared by other participants in the industry.  

                                        
61 Some customers also stated that fees are currently very low and may not enable all CCPs to 
be sustainable. 
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157. A customer of the parties mentioned that it has no material concerns based 
on assurances given by EuroCCP and EMCF in terms of their commitment 
to meaningful user governance and the fact that it will be run on a 
“managed for profit” basis (that is, they will not seek to maximise profits 
beyond a certain threshold) and that they will retain an open-access 
philosophy. 

158. The OFT notes that some customers raised concerns about the lack of 
interoperability on some trading platforms. However, it did not find that 
this would be affected by the merger. 

ASSESSMENT 

159. The parties overlap in the supply of clearing services to clearing members 
in the EEA. The OFT has assessed the merger on the basis of the supply of 
clearing services platform by platform bearing in mind the differing 
conditions of competition between trading platforms where there is (or not) 
interoperability. In its competitive assessment, the OFT has taken into 
account the fact that CCPs may also compete on a wider basis, across all 
platforms. Within the scope of clearing services on a platform by platform 
basis, the OFT also took into account the differing conditions of 
competition for Spanish equities and ETFs and assessed the merger on 
three alternative product markets, clearing services for all equities, for 
Spanish equities, and for ETFs.  

160. The OFT does not consider that the exiting firm criteria have been met in 
this case. The appropriate counterfactual is the prevailing conditions of 
competition at the time of the merger, with EuroCCP remaining as an 
independent competitor.  

161. In relation to clearing services for all equities on trading platforms where 
both parties are active (BATS, Turquoise, and Burgundy), the OFT found 
that the parties are close competitors although the evidence also shows 
switching from the parties to LCH and x-clear and that the latter represent 
credible alternatives. The OFT also found that at least one other CCP (LCH 
and/or x-clear) will remain on each trading platform. The OFT considers 
that post-merger competition from current CCPs (x-clear and LCH) and the 
countervailing power of trading platforms and customers, will continue to 
provide sufficient constraint on the merged entity. In addition, the OFT 
finds that there may be some additional constraint from the threat of entry, 
particularly sponsored entry, although the OFT has not given significant 
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weight to this constraint. The OFT also relied on the fact that no third party 
raised major concerns about the merger. 

162. With respect to clearing services for Spanish equities (on BATS and 
Turquoise), the OFT found that after the merger the merged entity will be 
the only CCP clearing on those trading platforms. However, the OFT 
considers that the parties do not currently directly constrain the behaviour 
of the other and to the extent that they do compete through customers 
switching platforms, customers will still be able to switch to BME to trade 
Spanish equities. In addition, one of the trading platforms indicated that it 
could potentially use another CCP should the merged entity worsen its 
competitive offering.  

163. With regard to clearing services for ETFs, the OFT considers that the 
merged entity will be constrained by the availability of other options in 
terms of trading platforms and clearing providers, including LCH.Clearnet 
(LSE), Eurex (Deutsche Börse) and X-clear on SIX.  

164. The OFT also assessed possible partial foreclosure theories due to BATS’s 
and OMX’s position as shareholders of the merged entity. The OFT 
considers that based on corporate governance arrangements for the 
merged entity, post-trade services agreements with trading platforms, and 
customers’ ability to switch CCP provider, the merged entity will not be 
able to foreclose trading platforms competing with BATS and OMX.  

165. In addition, the OFT considers that the merger will not increase BATS’ 
ability or incentive to foreclose other clearing providers given that clearing 
volumes on BATS do not account for a significant proportion of equities 
cleared by LCH or x-clear and that such a strategy may lead to a loss of 
trading volumes (as customers would be able to switch to other platforms 
such as Turquoise). The OFT notes that EMCF is currently the only CCP on 
OMX and that OMX’s shareholding will only increase by three per cent and 
as such the ability and incentives to foreclose are not significantly affected 
by the merger. In addition, the parties told the OFT that no restrictions 
have been placed on BATS and OMX in relation to their ability to introduce 
additional CCPs as part of the merger. 

166. Whilst concentration on the market will increase as a result of the merger, 
the OFT does not consider that the merger will make it more likely that 
firms in the market will start to coordinate given the different ownership 
structures and presence in different markets which are features that are 
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important to customer choice, as well as customers’ ability to incentivise 
firms to stop coordination by offering to switch their volumes to one CCP, 
thus making internal sustainability of coordination more difficult. Other 
factors that would make it difficult for firms to reach an understanding 
include the countervailing power of trading platforms (they may consider 
introducing interoperability to other CCPs) and corporate governance 
arrangements.  

167. Consequently, the OFT does not believe that it is or may be the case that 
the merger may be expected to result in a substantial lessening of 
competition within a market or markets in the United Kingdom.  

DECISION 

168. This merger will therefore not be referred to the Competition Commission 
since the test in section 33(1) of the Act is not satisfied. 

 

ENDNOTES   
                                        
i The OFT clarifies that EuroCCP uses Citibank as a settlement agent rather than 
a CSD. 
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