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Anticipated acquisition by BlackRock of the exchange traded funds 
business of Credit Suisse 
 
ME/6039/13 
 
The OFT’s decision on reference under section 33(1) given on 13 June 2013. 
Full text of decision published 26 June 2013. 
 

Please note that the square brackets indicate figures or text which have been 
deleted or replaced in ranges at the request of the parties or third parties for 
reasons of commercial confidentiality.  
 

PARTIES 
 
1. BlackRock ('BlackRock' or the 'Acquirer') is a US publicly traded company 

active in the provision of global investment management, risk management, 
and advisory services to institutional and retail clients around the world. 
BlackRock manages assets on behalf of institutional and individual 
investors worldwide through a variety of fixed income, cash management, 
equity and balanced and alternative investment accounts and funds, on 
both an active and a passive basis. 'iShares' is BlackRock's Exchange 
Traded Funds ('ETFs') platform. 
 

2. BlackRock's 2012 worldwide turnover was approximately £5.9 billion 
($9.3 billion), of which at least [ ] was generated in the UK. 
 

3. The Credit Suisse ETF business ('CS ETF Business' or the 'Target') is the 
ETF-oriented business of Credit Suisse ('CS'), a global financial services 
provider headquartered in Switzerland. The CS ETF Business comprises 58 
ETFs, of which nine are domiciled in Switzerland, three in Luxembourg and 
46 in Ireland.1

                                        
1 Of these, the Swiss funds replicate Swiss equity, fixed income and gold indices; the 
Luxembourg funds focus on European Monetary Union and emerging markets indices; the Irish 
platform offers 46 ETF products covering a wide variety of equity, fixed income and money 
market indices in developed and emerging markets. 
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4. The Target's worldwide turnover in 2012 was approximately [ ],2

 

 of which 
approximately [ ] was generated in the UK. 

TRANSACTION 
 

5. As a result of this transaction (the 'Transaction') and in accordance with an 
agreement entered into by the parties on 10 January 2013, BlackRock will 
acquire the entire issued share capital of Credit Suisse Fund Management 
Company (Ireland) Limited and certain fund management and investment 
management functions currently conducted by other CS entities by way of 
business transfer, which together comprise the CS ETF Business. 
 

6. BlackRock states that the transaction will allow it to increase its Swiss ETF 
offering and to provide 'even stronger on-the-ground support to existing 
and prospective clients in Switzerland'. CS states that the transaction 
forms part of its publicly announced strategic divestment plans. 

 

JURISDICTION 
 
7. As a result of this transaction BlackRock and the CS ETF Business will 

cease to be distinct. The parties overlap in the supply of ETF products to 
UK investors, where their combined share of supply, according to the 
estimates provided by the parties, is [50-60] per cent, with an increment 
attributable to the Target of approximately [0-five] per cent, so the share of 
supply test in section 23 of the Enterprise Act 2002 (the 'Act') is met. 
 

8. The OFT therefore believes that it is or may be the case that arrangements 
are in progress or in contemplation which, if carried into effect, will result 
in the creation of a relevant merger situation. 
 

BACKGROUND 
 

9. Asset management concerns the provision of investment advice and the 
implementation of such advice through delegated powers from a client, 
using a variety of investment products and asset classes. 
 

                                        
2 [ ] 
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10. Asset management services include the creation, establishment and 
marketing of collective investment schemes, such as mutual funds, unit 
trusts and collective investment companies. 
 

11. ETFs are open-ended investment funds,3

 

 the shares (or units) of which are 
traded continuously on an exchange, in a similar fashion to stocks. 

12. ETFs carry out investments in a portfolio of underlying assets which aim to 
provide unit holders with a particular investment exposure. ETFs are most 
commonly designed to closely track the performance of a chosen market 
index (for example, 'Standard and Poor 500' or 'Nasdaq 100'). As such, 
they are a form of passive asset management.4

 
 

13. ETFs may be constructed 'physically' or 'synthetically'. Physical ETFs track 
a reference index through holding, as much as possible, a basket of the 
securities underlying the index. Synthetic ETFs gain exposure to the 
reference index by entering into one or more swaps (or other derivative 
instruments) whereby the terms of the swaps provide for the swap 
counterparties to deliver the ETF a return which reflects the performance of 
the benchmark index.5,6

 
 

14. Investors in an ETF may transact directly with the fund itself on the 
primary market. This role is assumed by 'authorised participants' ('APs'), 
such as investment banks, who transact with the ETF to create or redeem 
shares. Investors may also buy or sell shares on the secondary market, that 
is, once the shares have been brought to a listing exchange by a primary 
holder.7

 
 

15. As with other funds, the total costs associated with managing and 
operating an ETF are referred to as the total expense ratio ('TER'). This 

                                        
3 Open-ended means a fund that can issue or redeem shares (units) at any time. 
4 As opposed to active asset management, which consists of strategies aimed at outperforming 
a benchmark, for instance an index. 
5 The terms of the swap may require the return on the performance of the benchmark index to 
be swapped for the return on the performance of a basket of securities. The basket of securities 
may have no relation to the constituents of the ETF's benchmark index. 
6 Some ETFs may use a mixture of physical and synthetic replication techniques. For example, 
an ETF may 'physically' own 90 per cent of the shares of its reference index, proportionally to 
the weighing of the index, but use synthetic replication for the remaining 10 per cent by entering 
into swaps.  
7 Secondary trades of ETF shares may also take place 'over the counter' (OTC). 
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consists of management fees8 and additional expenses such as legal fees 
and other operational expenses.9

 
   

REGULATION 
 

16. The provision of asset management services is subject to regulatory 
requirements. Of relevance to this transaction are the Undertakings for 
Collective Investment in Transferable Securities ('UCITS') regime and the 
Financial Services Authority's ('FSA')10

 
 Retail Distribution Review ('RDR'). 

17. The UCITS regime is enshrined in the 'UCITS Directive'11

 

 and other 
implementing legislation. The UCITS regime aims to coordinate the laws 
regulating certain collective investment schemes so as to enable their 
promotion across the EU (on the basis of the 'home-country control' or 
'passport' principle). Schemes benefitting from the regime must comply 
with the conditions of the UCITS Directive in relation to the organization, 
management and oversight of the scheme. For example, the UCITS 
Directive imposes rules relating to fund diversification, liquidity and use of 
leverage, in order to ensure a minimum degree of investor protection. 

18. The RDR is a UK-specific initiative set up by the FSA with the aim to 
improve clarity for investors, raise the professional standards of financial 
advisers and reduce the conflict of interest in relation to the remuneration 
for financial adviser services. One of the implications of the RDR, effective 
from 1 January 2013, is that commission-based remuneration is generally 
no longer permitted, and Independent Financial Advisers ('IFAs') are 
required to charge on the basis of a transparent fee tariff. Adviser 
remuneration is to be based on the services provided, with no reference to 
the products ultimately purchased by the investor. It is generally 

                                        
8 As with other passively managed funds, it is widely accepted that ETF management charges 
tend to be lower than those of active funds.  
9 The TER does not include other costs incurred by the fund manager to generate the index 
returns, such as some costs associated with the efficient management of the underlying 
securities or the swap fees payable to the swap provider by synthetic ETFs. 
10 The FSA was replaced by the Financial Conduct Authority ('FCA') on 1 April 2013. 
References are made in this decision to the FSA in relation to the guidance and decisions made 
by the FSA. 
11 Directive 2009/65/EC of the European Parliament and of the Council of 13 July 2009, on the 
coordination of laws, regulations and administrative provisions relating to undertakings for 
collective investment in transferable securities (UCITS) (recast) (also known, in its current 
version, as 'the UCITS IV Directive'). 
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understood that these changes will provide IFAs with an incentive to 
consider a wider variety of asset management products, including those 
that have traditionally been non-commission products, such as ETFs.  

 
FRAME OF REFERENCE 

 
19. The OFT's approach to identifying an appropriate frame of reference is 

generally to consider the narrowest plausible candidate markets first and 
then to consider whether they can be widened through substitution on the 
demand-side. If appropriate, the OFT then considers if substitution on the 
supply-side allows several products that are not demand-side substitutes, 
to be aggregated into one wider market.12

 
 

Product scope 
 
20. The parties submit that asset management constitutes the relevant market 

in relation to the Transaction, and the relevant market should not be 
defined more narrowly as (i) there is a high degree of demand and supply 
side substitution between different types of asset management products 
and (ii) to seek to draw a distinction between 'active' and 'passive' 
strategies would be artificial, amongst other reasons because several 
investment products combine elements of 'active' and 'passive' strategies, 
and there is increasingly a 'blended' approach to asset management. 
 

21. In this case, the parties overlap in the supply of physical ETFs and, in 
particular, certain physical ETFs that provide investment exposures by 
tracking the same or equivalent market indices.  
 

22. The OFT has considered whether it would be appropriate to widen this 
narrow product scope of the frame of reference in this case, in order to 
encompass the supply of the following services: 
 

a) all ETFs (including ETFs that provide different investment exposures) 
b) all ETF replication methods (including synthetic ETFs) 
c) ETFs and passive mutual funds 
d) other asset management products. 

                                        
12 Merger Assessment Guidelines, OFT1254, joint publication of the OFT and the Competition 
Commission of September 2010, paragraphs 5.2.6 to 5.2.20. 
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Different ETFs 
 
23. The parties submit that it would be incorrect to treat individual ETFs as if 

they were separate economic markets based upon the specific investment 
exposure that they provide. 
 

24. Third parties contacted by the OFT in its investigation were largely of the 
view that ETFs of different underlying asset classes and exposures are not 
always substitutes from a demand-side perspective, as customers often 
look for a specific investment exposure. For example, across different asset 
classes, equity ETFs are characterised by higher risk and potential yield 
than fixed income ETFs, which may not make them substitutes to each 
other. Similarly, within the equity asset class, the emerging markets ETFs 
represent a riskier investment than the developed markets ETFs; country-
level indices provide different exposure than regional or global indices; and 
indices that select large capitalisation companies, other things being equal, 
provide a different exposure from medium or small capitalisation indices. In 
relation to fixed income ETFs, government bond ETFs provide different 
exposure from other debts; government bonds of different countries 
provide different exposures and so do government bonds of different 
maturities (although the difference is less prominent), inflation linked 
bonds, interest-rate-hedged bonds and so on. 
 

25. However, third parties noted that limited substitutability may exist between 
certain individual ETFs. 
 

Different replication methods (physical and synthetic ETFs) 
 

26. The parties submit that synthetic ETFs are highly substitutable with 
physical ETFs and should therefore be part of the relevant frame of 
reference, as some investors will either not be aware of the way in which a 
fund is structured or will be indifferent to it. In the view of the parties, the 
critical motivation in the investment decision is the investment exposure, 
return and performance being bought, rather than the replication method. 
Further, the parties submit that it is relatively easy for suppliers to convert 
funds from being physically structured to synthetically structured. 
 

27. The views of third parties were mixed in this respect. One argument put to 
the OFT is that the risks associated with the underlying derivatives  
contracts in synthetic ETFs – principally counterparty risks – as well as the 
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relatively higher complexity of their construction, makes synthetic funds 
less attractive to certain investors, especially non-sophisticated retail 
investors. Some third parties noted that their internal due diligence rules 
would make contracting synthetic funds more burdensome than contracting 
physical funds. 
 

28. However, a minority of third parties attached limited weight to 
counterparty risks or complexity, noting in particular that physical funds 
would also bear some risks, notably as a result of securities lending.13

 
 

ETFs and passive mutual funds 
 
29. As noted above,14

 

 the parties submit that the relevant market includes 
mutual funds, without a distinction as to whether they are actively or 
passively managed. 

30. A majority of third parties have identified passive mutual funds as 
substitutable with ETFs, where they offer the same investment exposure 
(for example, by tracking the same or equivalent market indices). 
 

31. Passive mutual funds are seen as very similar to ETFs by many investors, 
who generally perceive them as similarly inexpensive tools to achieve broad 
exposures on a passive basis. The key difference for many investors 
between ETFs and passive mutual funds is the lack of continuous trading, 
as ETFs are continuously traded on an exchange, whereas mutual funds are 
typically traded once a day.15

 
  

32. Generally, investors contacted by the OFT indicated a high degree of 
substitution between ETFs and passive mutual funds where they offer the 
same investment exposure. 

 
  

                                        
13 ETF managers may lend some of the securities of the fund to third party investors in exchange 
for a fee. 
14 Supra, paragraph 20. The parties submit that the relevant market includes asset management 
products more widely. 
15 Further, some third parties noted the fact that ETFs offer greater anonymity to investors, as 
they are traded on an exchange.  
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Other asset management products 
 
33. The market test conducted by the OFT showed a low degree of 

substitutability between ETFs and other asset management products than 
passive mutual funds, including actively managed mutual funds, 
certificates, futures and swaps.  
 

Conclusion on product scope 
 
34. Given its view that no realistic prospect of a substantial lessening of 

competition ('SLC') exists in any plausible frame of reference in this case, 
the OFT does not consider it necessary to conclude on the appropriate 
frame of reference. 
 

35. The OFT notes however that some evidence gathered during its 
investigation indicates that synthetic ETFs and passive mutual funds may 
each provide a degree of competitive constraint on suppliers of physical 
ETFs. Such constraint is referenced where appropriate in the competitive 
assessment.  

 
Geographic scope 

 
36. The parties submit that the geographic scope of the relevant market is at 

least EEA-wide, noting that providers of asset management services 
typically run their asset management operations from a few centralised 
locations, and there are no significant cost, regulatory, or other barriers to 
geographic expansion. The parties also submit that the location of the 
asset management entity (or the investment manager) is largely irrelevant 
for investors, particularly within the EEA, where the existing legal regime 
(chiefly the UCITS regime) allows for products to be passported across 
national borders for sale to investors across the EEA. 
 

37. The parties note, however, that Switzerland is one exception in this 
respect, since investors in Switzerland invest heavily in Swiss domiciled 
funds, and asset management providers outside of Switzerland do not 
generally offer Swiss domiciled funds to EEA investors as the funds would 
not be governed by the UCITS Directive and EEA investors tend not to 
invest in them. 
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38. In relation to institutional investors, the OFT's investigation broadly 
confirmed the parties' views that the appropriate frame of reference may 
be EEA-wide (excluding Switzerland). In particular, investors told the OFT 
that the ETFs listed on different exchanges in the EEA present the same 
features, regardless of the exchange or exchanges in which they are listed. 
Investors would generally try to trade on the exchange where the degree of 
liquidity is the highest. 
 

39. In relation to retail investors, the OFT investigation showed that 
unsophisticated retail customers may be affected to some extent by 'home 
bias', that is the preference for trading on the local exchange, potentially 
pointing towards defining a narrower geographic market for retail 
customers.  
 

40. Based on a cautious approach, the OFT will examine the transaction in both 
an EEA-wide and a UK-wide frame of reference. However, given its view 
that no realistic prospect of an SLC exists in any plausible geographic 
frame of reference, the OFT does not consider necessary to reach a 
conclusion on the appropriate geographic frame of reference.   

 

HORIZONTAL ISSUES 
 

41. Unilateral effects can arise in a horizontal merger when one firm merges 
with a competitor that previously provided a competitive constraint, 
allowing the merged firm profitably to raise prices on its own and without 
needing to coordinate with its rivals.16

 
 

42. The starting point for the OFT's assessment has been to consider the 
extent of competition between the merging parties in the supply of physical 
ETFs. In this regard, the OFT has taken into consideration (i) the shares of 
the parties in the supply of physical ETFs and (ii) further evidence available 
about the closeness of competition between the parties. 
 

43. The OFT has then considered the extent to which other competitive 
constraints may mitigate any possible competition concerns in relation to 
the supply of physical ETFs. In particular, the OFT has considered the 
competitive constraints presented by synthetic ETFs and passive mutual 
funds.  

                                        
16 Merger Assessment Guidelines, supra, paragraph 5.4.1. 
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44. Next, the OFT has considered the possibility of competition concerns 
emerging from a high combined share of supply of the parties in relation to 
individual overlapping ETFs. 
 

45. Finally, the OFT has considered the presence of barriers to entry and 
expansion and the extent to which potential competition is likely to 
discipline the behaviour of the merged firm. 
 

Market shares 
 
46. Market shares can give an indication of the potential extent of a firm's 

market power. BlackRock is the largest supplier of ETFs in the EEA and 
supplies almost exclusively physical ETFs. Similarly, in the EEA the Target 
focuses primarily on the supply of physical ETFs. The parties hold a 
combined share of supply of [70-80] to [80-90] per cent in the physical 
ETFs segment in the EEA, with an increment of approximately [0-five] to 
[0-five] per cent, according to different estimates.17

 

 In the UK, the parties' 
combined share of supply is [60-70] per cent, with a [0-five] per cent 
increment, in the physical ETFs segment, according to the parties' 
estimates. 

47. In light of the actual closeness of competition and the competitive 
constraints discussed below, the OFT does not consider that these market 
shares are indicative that competition issues may emerge as a result of the 
merger. 

 
Closeness of competition 

 
48. In spite of the large combined share of supply held by the parties, the 

relatively small share of the Target tends to indicate that the parties are not 
close competitors. The OFT has therefore considered closeness of 
competition in light of the evidence available to it. 
 

49. Customers and competitors generally did not regard the parties as close 
competitors to each other in the provision of physical ETFs, all ETFs 

                                        
17 Different estimates of the combined share of supply in this segment have been provided by 
the parties and third parties, which may be explained by difficulties to discount non-ETF 
exchanged traded products (‘ETPs’) in certain cases. The differences between estimates do not 
materially affect the OFT’s conclusions on the competition assessment. 
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(physical and synthetic), ETFs and passive mutual funds, or asset 
management services more widely. 
 

50. According to the pre-merger internal documentation provided by the 
parties, the parties did not see themselves as each others' closest 
competitors. While the Target may sometimes have observed BlackRock as 
the key player in physical ETFs, there is no evidence suggesting that the 
CS ETF Business saw itself as a close competitor to BlackRock. The 
internal documentation available to the OFT shows that BlackRock 
contemplated other businesses than the Target as the closest competitors 
of BlackRock. 

 
Competitive constraints 
 
Synthetic ETFs 
 
51. Through its investigation, the OFT found that synthetic ETFs may represent 

a substitute for customers, albeit one that is less strong than another 
physical ETF. 
 

52. If synthetic ETFs are included in the relevant frame of reference, the 
parties' combined share of supply would be [40-50] to [40-50] per cent in 
the EEA, with the CS ETF Business representing approximately a [0-five] to 
[0-five] per cent increment, according to different estimates.18

 

 In the UK, 
the parties' share of supply would be [50-60] per cent, with a [0-five] per 
cent increment, according to the estimates provided by the parties.  

53. As discussed above, the parties have argued that the way in which an ETF 
is structured is of limited significance from an investor's perspective. This 
resonates only partially with the responses received from third parties. 
Further, the parties argue that physical and synthetic ETFs are also 
substitutable from a supplier's perspective. The OFT investigation has 
confirmed that some suppliers have recently turned synthetic ETFs into 
physical ETFs, and that there is an increased tendency by ETF providers to 
market the two types of products indistinctively.  

                                        
18 Different estimates of the combined share of supply in this segment have been provided by 
the parties and third parties, which may be explained by difficulties to discount ETPs (other than 
ETFs) in certain cases. The differences between estimates do not materially affect the OFT’s 
conclusions on the competition assessment. 
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54. Some third party respondents noted that, while synthetic ETFs may carry 
out specific risks, notably counterparty risks, they may still purchase 
shares in synthetic ETFs, subject to the necessary due diligence processes. 
Some parties also noted that synthetic ETFs are more accurate in tracking 
a market index than physical ETFs, as the performance of the market index 
is guaranteed through derivative contracts rather than the exact holding of 
the basket of assets underlying the index, which may outweigh concerns 
about complexity or risk in the decision as to what type of ETF to invest in. 
 

55. Internal documentation provided by the parties shows that BlackRock, 
whose ETF offering is mostly physical, [ ]. In the view of the OFT, this is 
further evidence that physical and synthetic ETFs are likely to provide a 
competitive constraint on each other. 
 

56. On the basis of the evidence available to the OFT, the OFT considers that 
synthetic ETFs would represent a competitive constraint on physical ETFs. 
 

57. Further, steps have recently been taken by regulators to enhance 
transparency about the risks of certain types of funds. In particular, the 
European Securities and Markets Authority ('ESMA') Guidelines on ETFs 
and other UCITS issues19

   

 provide guidance on the information that should 
be communicated with respect to UCITS ETFs, together with specific rules 
to be applied by UCITS when entering into certain financial derivative 
transactions and efficient portfolio management techniques. This guidance 
may be expected to enhance the confidence of more risk-averse investors 
in synthetic products, therefore enhancing demand side substitutability 
between those and physically constructed funds. 

Passive mutual funds 
 

58. A majority of third parties contacted during the OFT's market test identified 
passive mutual funds as a common alternative to ETFs, when these aim to 
deliver the same investment exposure. As noted above, many investors 
perceive mutual funds and ETFs as similarly inexpensive tools to achieve 
broad exposures on a passive basis.   
 

59. If passive mutual funds are included, with physical ETFs, in the frame of 
reference, the parties' combined share of supply would be [40-50] per 

                                        
19 ESMA/2012/832, 18 December 2012. 
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cent, with a [0-five] per cent increment, in the EEA, according to the 
parties' estimates. The combined share of supply would be [30-40] per 
cent, with a [0-five] per cent increment, if synthetic ETFs are also included, 
based on the estimates provided by the parties. In the UK, the parties 
would have a [40-50] per cent share of supply combined, with an 
increment of [0-five] per cent, if passive mutual funds are included, with 
physical ETFs, and a combined share of supply of [30-40] per cent with a 
[0-five] per cent increment, if synthetic ETFs are also included, according 
to the parties' estimates. 
 

60. Pre-merger internal documentation provided by the parties shows that both 
the Acquirer and the Target regard passive mutual funds as a product in 
competition with their ETFs offerings. In the view of the OFT, this is 
further evidence that mutual funds providers are likely to provide a 
competitive constraint on suppliers of ETFs. 
 

61. On the basis of the evidence available to the OFT, the OFT therefore 
considers that passive mutual funds would represent a competitive 
constraint on ETFs. 
 

Single product analysis 
 
62. The OFT has considered whether the Transaction may give rise to 

competition concerns in relation to individual ETFs providing a specific 
investment exposure, should the parties overlap in any of those and should 
the CS ETF Business pose a substantial competitive constraint on 
BlackRock. As an indication of the products where any issues may emerge 
at all, the OFT sought to identify overlapping ETFs of the parties, in relation 
to which: 
 
(a) the parties would have the largest combined share of supply post 

merger 
 

(b) the Transaction would lead to the merger of two out of the four 
largest suppliers of the ETF or exposure, and 
 

(c) no more than three passive mutual funds currently provide the same 
or an equivalent exposure. 
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63. The Target comprises 58 ETFs, 49 of which are traded in the EEA (nine are 
mainly traded in Switzerland). The parties overlap in 35 EEA products. The 
OFT identified nine products meeting the above criteria, which may in 
certain circumstances have raised prima facie competition concerns. 
 

64. The OFT went on to consider whether in relation to any of those nine 
products there would be a realistic prospect of the parties raising prices or 
deteriorating the service provided to investors as a result of the merger. 
 

65. The conclusion of the OFT on this point was that no competition concerns 
would arise, for varying reasons, including, in relation to each of the 
products, one or more of the following: 
 
(a) in the vast majority of cases, the parties hold a low volume of assets 

under management ('AuMs') in absolute terms, indicating that the 
high combined shares of supply in the relevant product are likely to be 
the result of the limited demand for the ETF rather than genuine 
market power; low volume of AuMs would also mean that the parties 
are unlikely to benefit from a strong first-mover advantage in the 
event of new entry to the relevant investment exposure 
 

(b) the increment in the share of supply will only be a small proportion 
(less than five per cent) of the pre-merger share of supply of the 
merging party with the largest volume of AuMs in the relevant 
exposure 
 

(c) there are competitors holding a larger pre-merger share of supply than 
the Target 
 

(d) entry to the relevant exposure has taken place in the last six months 
or 
 

(e) at least one competitor supplies more than 10 per cent of the relevant 
exposure pre-merger. 
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Barriers to entry and expansion 
 
66. In assessing whether entry or expansion might prevent a substantial 

lessening of competition in a given case, the OFT considers whether such 
entry or expansion would be (a) timely, (b) likely and (c) sufficient.20

 
 

67. The parties submit that barriers to entry and expansion are low and have 
provided detailed estimates of the cost and time required to start operating 
as an ETF supplier and the cost and time required to introduce a new ETF. 
 

68. Third parties corroborated the parties' view that creating a new ETF 
product is not difficult for existing ETF suppliers. 
 

69. However, some third parties indicated that it may not be straightforward to 
attract investments into a product, once it has been created. Third parties 
identified three possible barriers to expansion:  
 
(a) Relationship with APs and market makers.21

 

 At the inception of a new 
product, physical ETF suppliers need to attract the interest of APs and 
market makers into that product in favourable conditions, which may 
give a competitive advantage to ETF suppliers with established 
relationships with APs and market makers.  

(b) Size. Some investors tend to have a preference for investing in funds 
that attract larger volumes of AuMs, other things being equal, as this 
makes it easier for them to divest their share in the fund without 
significantly affecting the price.22

 
   

(c) Reputation. Customers indicated that they would not be willing to 
invest into the products of a supplier who has not gained a sufficient 
reputation for quality. However, third parties also indicated that 

                                        
20 Merger Assessment Guidelines, supra, paragraph 5.8.3. 
21 Market makers provide continuous bid and offer prices (acting, respectively, as a purchaser or 
a seller of the ETF units), and therefore help to ensure that there is sufficient liquidity on the 
secondary market. Market makers also apply for additional ETF units, where necessary, to meet 
investor demand. Although the roles of market makers and APs are slightly different (see above 
paragraph 14), the same organisation may act as both an AP and a market maker. 
22 In relation to this point, the OFT notes that the individual ETFs which may in certain 
circumstances have raised prima facie concerns have a low AuM volume, which makes the issue 
of size less relevant in relation to those ETFs (see above paragraph 65). 
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reputation built outside the EEA would allow worldwide players to 
easily enter the EEA market. In particular, examples were given to the 
OFT of major US ETF providers who are commonly understood to be 
in a suitable position to compete effectively against BlackRock in the 
EEA, but may not have developed a large presence in the EEA yet. 

 
70. In relation to the UK, third parties noted that the RDR23

 

 is widely expected 
to further attract entry or expansion of ETF players in the UK. 

71. Overall, in view of the evidence available in this case, the OFT believes that 
barriers to entry are low, which may to some extent provide a competitive 
constraint on the behaviour of the merger parties, in the form of potential 
competition. 

 

Conclusion 
 
72. Taking into account the overall competitive constraints that will prevail 

after the Transaction, the OFT does not believe that there is a realistic 
prospect that the merging parties profitably raise prices or deteriorate 
services as a result of the merger.  
 

73. Further, the OFT believes that the parties are also likely to be disciplined by 
potential entry and expansion in the supply of ETFs, which would likely 
deter the merged business from increasing prices or reducing quality and/or 
innovation. 
 

THIRD PARTY VIEWS 
 

74. The OFT received a number of third party comments during the course of 
its investigation. Concerns about the Transaction were expressed by some 
of the parties' competitors. The vast majority of the customers contacted 
by the OFT were unconcerned. 
 

75. A minority of customers expressed concerns about the parties' large 
combined share of supply in the ETF segment, with some referring in 
particular to physical ETFs. In some instances, it was unclear from the third 
party response the extent to which the merger would contribute to raising 
those concerns.  

                                        
23 See above paragraph 18. 
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76. All third party views and information have been assessed by the OFT and 
are reflected in the analysis above where relevant. 

 
ASSESSMENT 
 

77. The OFT believes that it is or may be the case that arrangements are in 
progress or in contemplation which, if carried into effect, will result in the 
creation of a relevant merger situation, on the basis that the parties will 
have a combined share of supply of ETF products to UK investors of [50-
60] per cent, with an increment of approximately [0-five] per cent. 
 

78. Given its view that no realistic prospect of an SLC exists in any plausible 
frame of reference in this case, the OFT has not considered necessary to 
conclude on the appropriate frame of reference. 
  

79. The OFT has assessed whether the Transaction may give rise to 
competition concerns in relation to physical ETFs, including in relation to 
specific ETFs or ETFs aiming to provide equivalent investment exposures to 
investors. 
 

80. Taking into account the overall competitive constraints that will prevail 
after the Transaction, the OFT does not believe that there is a realistic 
prospect that the merging parties will be able to profitably raise prices or 
deteriorate services as a result of the merger.  
 

81. Further, the OFT believes that the parties are also likely to be disciplined by 
potential entry and expansion in the supply of ETFs, which would likely 
deter the merged businesses from increasing prices or reducing quality 
and/or innovation. 
 

82. Consequently, the OFT does not believe that it is or may be the case that 
the merger may be expected to result in a substantial lessening of 
competition within a market or markets in the United Kingdom.  

 

DECISION 
 
83. This merger will therefore not be referred to the Competition Commission 

under section 33(1) of the Act. 
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