
 
 

1 

Anticipated acquisition by Cucina Acquisition (UK) 
Limited of certain assets of Fresh Holdings Limited 

ME/6490/14 

The CMA’s decision on reference under section 33(1) of the Enterprise Act 2002 given 
on 16 February 2015. Full text of the decision published on 20 March 2015. 

Please note that [] indicates figures or text which have been deleted or 
replaced in ranges at the request of the parties for reasons of commercial 
confidentiality. 

CONTENTS 

SUMMARY ................................................................................................................. 1 
ASSESSMENT ........................................................................................................... 3 

Parties ................................................................................................................... 3 
Transaction ........................................................................................................... 3 
Jurisdiction ............................................................................................................ 4 
Counterfactual....................................................................................................... 4 
Frame of reference ............................................................................................... 5 
Competitive assessment ..................................................................................... 13 
Third party views ................................................................................................. 22 
Decision .............................................................................................................. 23 

SUMMARY 

1. Cucina Acquisition (UK) Limited (Cucina) has agreed to acquire certain 
assets of Fresh Holdings Limited (these assets referred to as Fresh Direct) 
(the Merger). Cucina and Fresh Direct are together referred to as the Parties 
and are both active as food wholesalers. 

2. The Competition and Markets Authority (CMA) considers that the Parties will 
cease to be distinct as a result of the Merger, that the turnover test is met and 
that accordingly arrangements are in progress or in contemplation which, if 
carried into effect, will result in the creation of a relevant merger situation. 
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3. The Parties overlap in the wholesale supply of food to the food service sector 
in Great Britain (GB) to national and independent customers. The core 
business of Fresh Direct is the supply of fresh/chilled fruit and vegetables 
through the delivered wholesale channel, whereas Cucina, through its 
subsidiary Brake Bros Limited (Brakes), offers a wider range of product types. 
The CMA has assessed the impact of the Merger on the basis of a frame of 
reference for the delivered wholesale supply of fresh/chilled fruit and 
vegetables. The CMA has assessed the impact of the Merger at a national 
and a local level and separately considered the choice of suppliers remaining 
for both national and independent customers. 

4. The CMA focused on whether the Merger could result in a significant 
lessening of competition (SLC) as a result of horizontal unilateral effects. 

5. At the national level, the CMA found that the Parties’ propositions are 
differentiated to a considerable extent with regard to their delivery frequency 
and, related to this, the types of fruit and vegetables they offer. This was 
supported by tender data showing that the Parties []. The CMA considered 
that the Parties are not each other’s closest competitors at a national level. 
The CMA also found that a number of alternative suppliers of fresh/chilled fruit 
and vegetables that are capable of servicing national accounts will provide 
sufficient constraints on the merged entity. The CMA notes that the large 
majority of national customers did not consider that the Merger would have a 
significant impact on their negotiating strength and raised no concerns about 
the Merger. 

6. At a local level, the only areas in relation which some independent customers 
considered the Parties to be competing closely are Corby and London where 
both Fresh Direct and Brakes’ specialist divisions (Pauleys Local and Wild 
Harvest) supply high frequency delivered wholesale services for fresh/chilled 
fruit and vegetables. However, the CMA found that a number of alternative 
suppliers of fruit and vegetables would provide sufficient constraints on the 
merged entity. Furthermore, the large majority of customers in these local 
areas did not consider that the Merger would impact their negotiating position 
and raised no serious concerns about the Merger. 

7. In summary, the CMA does not consider that the Merger gives rise to a 
realistic prospect of a substantial lessening of competition. 

8. The Merger will therefore not be referred under section 33(1) of the 
Enterprise Act 2002 (the Act). 
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ASSESSMENT 

Parties 

9. Cucina is the parent company of Brakes. Brakes is a food wholesaler and 
logistics provider active in the UK, Ireland, France and Sweden. The turnover 
of Brakes in 2013 was around £3 billion worldwide, of which around £2 billion 
was generated in the UK. 

10. Fresh Direct is active as a food wholesaler in GB and, to a very limited extent, 
France. It supplies primarily fresh/chilled fruit and vegetables to food service 
groups including restaurants, pubs and hotels. The UK turnover of 
Fresh Direct in the year ending 1 August 2014 was around £[].1 

Transaction 

11. The Merger would involve the combination of Fresh Direct and assets of 
Brakes within a newly formed joint venture company and subsidiaries. 
Specifically, the new entity will be comprised of: 

 Brakes’ Pauleys business, which specialises in the wholesale delivery of 
fresh fruit and vegetables and includes ‘Pauleys Local’, a fresh fruit and 
vegetable wholesaler supplying customers from a depot in Corby, 
Northamptonshire; 

 Brakes’ M&J Seafood business, a national wholesale distributor of fresh 
and frozen fish and seafood; 

 Brakes’ Wild Harvest business, a food wholesaler supplying ‘gourmet’ 
foods to customers from a depot in New Covent Garden market in London; 
and 

 all of the assets held within Fresh Holdings Limited, with the exceptions of 
Fresh Air UK Limited (a helicopter and private jet company) and Roots 
Foodmarkets Limited (a food retail store in Bicester, Oxfordshire). 

12. Cucina will be the majority controlling shareholder with a []% stake in the 
new business. The current owners of Fresh Direct will have a []% stake. 
[]. 

 
 
1 [] 
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13. Upon completion, the new company will be responsible for completing Brakes' 
orders for fresh produce. []. 

Jurisdiction 

14. As a result of the Merger, the enterprises of Cucina and Fresh Direct will 
cease to be distinct. 

15. The UK turnover of Fresh Direct exceeds £70 million, so the turnover test in 
section 23(1)(b) of the Act is satisfied. 

16. The CMA therefore believes that it is or may be the case that arrangements 
are in progress or in contemplation which, if carried into effect, will result in 
the creation of a relevant merger situation. 

17. The initial period for consideration of the Merger under section 34ZA(3) of the 
Act started on 24 December 2014, and the statutory 40 working day deadline 
for a decision is therefore 20 February 2015. 

Counterfactual  

18. The CMA assesses a merger’s impact relative to the situation that would 
prevail absent the merger (ie the counterfactual). For anticipated mergers, the 
CMA generally adopts the prevailing conditions of competition as the 
counterfactual against which to assess the impact of the merger. However, 
the CMA will assess the merger against an alternative counterfactual where, 
based on the evidence available to it, it considers that, in the absence of the 
merger, the prospect of these conditions continuing is not realistic, or there is 
a realistic prospect of a counterfactual that is more competitive than these 
conditions.2 

19. The Parties told the CMA that the Merger [].  

20. []  

21. []  

22. []. Therefore, the CMA considers the prevailing conditions of competition to 
be the relevant counterfactual. 

 
 
2 Merger Assessment Guidelines (OFT1254/CC2), September 2010, paragraph 4.3.5 et seq. The Merger 
Assessment Guidelines have been adopted by the CMA (see Mergers: Guidance on the CMA’s jurisdiction and 
procedure, Annex D). 

https://www.gov.uk/government/publications/merger-assessment-guidelines
https://www.gov.uk/government/publications/merger-assessment-guidelines
https://www.gov.uk/government/publications/merger-assessment-guidelines
https://www.gov.uk/government/publications/mergers-guidance-on-the-cmas-jurisdiction-and-procedure
https://www.gov.uk/government/publications/mergers-guidance-on-the-cmas-jurisdiction-and-procedure
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Frame of reference 

23. The CMA considers that market definition provides a framework for assessing 
the competitive effects of a merger and involves an element of judgement. 
The boundaries of the market do not determine the outcome of the analysis of 
the competitive effects of the merger in any mechanistic way, as it is 
recognised that there can be constraints on merger parties from outside the 
relevant market, segmentation within the relevant market, or other ways in 
which some constraints are more important than others. The CMA takes these 
factors into account in its competitive assessment.3 

Product scope 

24. The CMA’s approach to product scope is generally to consider first if narrow 
candidate markets can be widened through substitution on the demand side. 
If appropriate, the CMA then considers if substitution on the supply side 
allows several products, which are not demand-side substitutes, to be 
aggregated into one wider market.4 

25. The Parties are both active in the wholesale delivery of food to the food 
service sector (delivered wholesale). Delivered wholesalers source, stock, 
market and deliver food items to a range of national and independent 
customers, including restaurants, pubs, hotels, contract caterers and leisure 
facilities. 

26. The principal activity of Fresh Direct is the wholesale delivery of fresh/chilled 
fruit and vegetables to national and independent customers. Fresh Direct 
offers a range of [] fruit and vegetable lines. The range of products supplied 
by Brakes is broader than that of Fresh Direct and comprises approximately 
10,000 SKUs across the ambient, frozen and chilled temperature ranges. 
Brakes’ product catalogue includes around 800 fruit and vegetable lines.  

27. The Parties also overlap in contract distribution, although Fresh Direct only 
provides this service to customers who also purchase on a delivered 
wholesale basis, rather than as a standalone service. Contract distribution 
involves the provision of transport for, typically, larger customers which 
negotiate purchases directly with food manufacturers and wholesalers. Given 
the parties’ minimal overlap in contract distribution, we do not consider this 
further.5 

 
 
3 Merger Assessment Guidelines, paragraph 5.2.2. 
4 Merger Assessment Guidelines, from paragraph 5.2.6. 
5 [] 

https://www.gov.uk/government/publications/merger-assessment-guidelines
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28. The Parties submitted that the overlap that exists between them is in the 
supply of food products to the foodservice industry in GB, with no further 
segmentation. The Parties provided data on other potential candidate 
markets, including segmentation by: 

 delivery channel – delivered wholesale, contract distribution, cash & carry 
and retail; 

 customer type – national and independent; and 

 food temperature range – frozen, chilled and ambient. 

29. The CMA considered as a starting point the narrowest plausible candidate 
markets where the Parties overlap – namely, the wholesale delivery of 
fresh/chilled fruit and vegetables. 

30. The CMA then considered whether, on the basis of demand-side substitution 
in the first instance, or subsequently through supply-side substitution, this 
candidate product frame of reference should be widened to include (i) other 
product types, (ii) other temperature ranges and/or (iii) other sales channels. 
The CMA finally considered whether the frame of reference should be 
delineated by customer type. 

Fruit and vegetables as distinct from other types of products 

31. Fresh Direct submitted that []% of its revenues were derived from sales of 
fresh/chilled fruit and vegetables. It also said that []% of its delivered 
wholesale revenues were derived from deliveries where fresh/chilled fruit and 
vegetables represented more than []% of the delivery order value. 

32. Although a much smaller proportion of Brakes’ revenue is derived from sales 
of fresh/chilled fruit and vegetables (around []% of Brakes’ national 
delivered wholesale division sales), it achieved sales of fruit and vegetables of 
around £[] in 2013. For some third parties, Brakes was their only supplier of 
fruit and vegetables. 

33. The Parties’ submissions on the segmentation of the frame of reference along 
product type lines were centred on the temperatures at which different 
products are supplied. These are set out at paragraphs 39 and 40 below.  

34. One customer that responded to the CMA’s questionnaire said that it only 
purchased fresh produce. A national restaurant chain customer of Fresh 
Direct has a menu made up of 85% fresh produce. The CMA considers that 
customers such as these may be unlikely to switch to different types of 
products in response to an increase in the price of fruit and vegetables. 
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Therefore, on the demand side, the CMA considers that substitution is likely to 
be limited. 

35. On the supply side, it may be appropriate to aggregate narrow relevant 
markets (ie different categories of food) when: 

(a) assets can be used by firms to supply a range of different products and 
firms have the ability and incentive to quickly shift capacity between them; 
and 

(b) the same firms compete to supply these different products and conditions 
of competition are the same for each of them.6 

36. The CMA notes that there are differences in how fresh/chilled fruit and 
vegetables are transported compared to other types of product. Brakes said 
that it []. The Parties further stated that the Brakes distribution model 
involves more handling and generally lower frequency deliveries than is the 
case for Fresh Direct and is therefore more suited to the delivery of robust 
fruit and vegetables with a longer shelf life. 

37. On the supply side, the CMA also notes that many delivered wholesalers 
specialise in the delivery of particular food products such that a customer may 
face a different set of potential suppliers when ordering different product 
types.  

38. The CMA considered that the main product type where the Parties overlap is 
in fruit and vegetables. Therefore, the CMA considered that, on a cautious 
basis, the product frame of reference should not be widened to include 
products other than fruit and vegetables. 

Temperature range 

39. Delivered wholesalers deliver food at various temperatures which may, for 
convenience, be described as ambient, fresh/chilled7 or frozen. 

40. The Parties said that customers are willing to substitute between temperature 
ranges and, in any case, often require food across all temperature ranges. On 
the supply side, they submit that there is overlap in the temperatures that 

 
 
6 Merger Assessment Guidelines, from paragraph 5.2.17. 
7 See Anticipated acquisition by Brakes Bros Limited of Woodward Foodservice Limited (ME/3727/08). 
Woodward was, like Brakes, active in the supply of food in GB via wholesale and contract distribution channels. 
The parties stated that they saw no relevant distinction between fresh and chilled foods and any attempt to 
classify them is both difficult and arbitrary. They told the CMA that both terms both terms relate to food that is 
sold within a short time after production or harvesting. In Brakes/Woodward the OFT considered fresh and chilled 
temperatures together and the CMA received no evidence in this case to suggest that it would be necessary to 
attempt to delineate them for the purposes of assessing the Merger. 

http://webarchive.nationalarchives.gov.uk/20140402142426/http:/www.oft.gov.uk/OFTwork/mergers/decisions/2008/Brakes
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fresh/chilled and ambient foods can be transported at, stating, for example, 
that vegetables can be delivered at ambient temperature or chilled. They also 
point out that multi-temperature delivery vehicles8 are used by Brakes and 
their competitors. 

41. In Brakes/Woodward (2008) the Office of Fair Trading (OFT) considered 
whether there were separate frames of reference for the wholesale supply of 
food based on three temperature ranges mentioned above. It concluded that 
while there may be some demand- and supply-side substitution between 
temperature ranges, it could not conclude that all three formed a part of the 
same market. It noted that most third parties had said that switching, though 
possible, could be complicated in practice, as it would require storage and 
cooking adjustments, changes to menus and training of staff. 

42. In this case, as discussed above, the CMA considers that the product frame of 
reference should not be wider than fruit and vegetables and, as such, 
demand-side substitutability between temperature ranges (and in particular 
between fresh/chilled and frozen) is to some extent limited. The CMA also 
notes that the large majority ([]%) of Fresh Direct’s delivered wholesale 
revenues in 2013 were derived from the sale of fresh/chilled food. []. 

43. Given the evidence set out above, the CMA considers that the principal 
delivery temperature where the Parties overlap is fresh/chilled and that the 
overlaps at other temperatures are considerably less significant. The CMA 
therefore considers that the product frame of reference should not be widened 
from fresh/chilled to include other temperature ranges. 

Distribution channel 

44. The Parties submitted that four modes of supply (delivered wholesale, 
contract distribution, cash and carry and retail9) exert a competitive constraint 
on the Parties. 

45. The CMA asked customers of the Parties whether they would switch to other 
distribution channels in the event of a 5% price rise in delivered wholesale 
services. 

46. In response, the CMA received mixed evidence from national customers. One 
customer said that it was exploring the possibility of moving towards a 
contract distribution model in direct response to the Merger. Another said that 
it already purchases some products directly from producers. It said that 

 
 
8 Brakes’ multi-temperature delivery vehicles include frozen and chilled compartments, for the transportation of 
products at different temperature ranges.  
9 Purchasing from a supermarket, for example.  
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contracting directly can present challenges with regard to ensuring continuity 
of supply, but that these could be overcome. Two other major national 
customers stated that they do not use other sales channels, with one stating 
that it would be too complicated to manage a switch to a different sales 
channel across multiple locations. 

47. There was evidence that some independent customers also use alternative 
distribution channels, such as cash and carry, or would consider using other 
distribution channels in the event of a 5% price rise. However, three 
independent customers indicated that they do not use alternative sales 
channels and would not switch in the event of such a price increase. 

48. In Brakes/Woodward, the OFT found that there was some demand- and 
supply-side substitution between modes of supply but that the degree of 
constraint posed by other delivery channels on delivered wholesalers varied 
according to customer type. 

49. Given the mixed evidence from third parties, the CMA considers that, 
although some customers may switch (or threaten to switch) in the event of a 
price rise, the extent to which such switching would occur was not clear. The 
CMA considered that the ability of some customers to credibly switch would 
not protect those customers less able to switch to alternative distribution 
channels. 

50. The CMA considers that the principal distribution channel where the Parties 
overlap is delivered wholesale and that the overlaps in other delivery channels 
are significantly less significant. Therefore, the CMA does not consider it 
appropriate to include distribution channels other than delivered wholesale in 
the product frame of reference. The CMA has, however, taken the constraints 
from other distribution channels into account in the competitive assessment. 

Customer type 

51. The CMA considered whether the product frame of reference should be 
delineated by customer type. 

52. The Parties submitted that any customer segmentation is arbitrary. They 
indicated that the competitive conditions in the independent and national 
customer segments are similar. On the demand side, they indicated that both 
independent and national customers are willing to use regional and national 
suppliers. They also asserted that national customers are willing to use 
regional suppliers at a local level. Similarly, they indicated that small local 
customers can enter into purchasing alliances in order to attain equivalent 
buying power to a national customer. 
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53. The Parties submitted that []. 

54. On the supply side, they said that small/local or regional suppliers enter into 
consortia and tender to serve larger customers. The Parties provided two 
examples where Fresh Direct had competed with consortia of local or regional 
suppliers to supply a national contract. 

55. In Brakes/Woodward the OFT considered national accounts (ie generally high 
value customers with a national presence) and independent customers (one 
site or regional operators) both separately and together. The decision notes 
that ‘it might be the case that independent customers have a wider range of 
potential suppliers given that they will more likely source from regional 
suppliers’.10 

56. One customer of Fresh Direct said that though it only has sites in central 
London, it was looking to expand into other parts of the country and would 
prefer a single supplier that can meet its future needs. Another national chain 
customer said that it would seek a single supplier for all of its sites wherever 
viable. A customer of Brakes considered national coverage to be one of the 
most important factors in selecting a supplier. 

57. Conversely, a national chain that was customer of Fresh Direct said that it has 
a strategy of promoting regional supply chains, meaning that each supplier is 
restricted to a particular part of the country. An independent customer of 
Fresh Direct considered local supply to be a significant consideration in 
choosing a supplier. 

58. The CMA considers that, for some national customers, it may be the case that 
the choice of potential suppliers may be limited to those suppliers with 
adequate geographic reach, whereas other national or independent 
customers may value local presence. 

59. Given the evidence set out above, and consistently with the precedent, the 
CMA therefore considered that it was appropriate to assess the impact of the 
Merger on national customers and independent customers both separately 
and on a combined basis. 

Conclusion on product scope 

60. For the reasons set out above, on a cautious basis the CMA has considered 
the impact of the Merger against a frame of reference for the delivered 

 
 
10 Anticipated acquisition by Brakes Bros Limited of Woodward Foodservice Limited, paragraph 19. 

http://webarchive.nationalarchives.gov.uk/20140402142426/http:/www.oft.gov.uk/OFTwork/mergers/decisions/2008/Brakes
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wholesale supply of fresh/chilled fruit and vegetables to national and 
independent customers (separately and together).   

61. Although it was not necessary to define additional frames of reference, the 
CMA notes that Brakes and, to a much smaller extent, Fresh Direct, supply 
other food categories at other temperature ranges as well as contract 
distribution services.11 This was taken into account in the competitive 
assessment. 

62. However, it was not necessary for the CMA to reach a conclusion on the 
product frame of reference, since, as set out below, no competition concerns 
arise on any plausible basis. 

Geographic scope 

63. The Parties submitted that the relevant market for the assessment is national. 
They said that, in previous UK merger decisions, the OFT has identified the 
UK as the relevant geographic market for the assessment of mergers in the 
foodservice wholesale supply industry. They stated that previous merger 
decisions of the European Commission (EC) relating to the foodservice 
wholesale supply sector left open the question. They also noted that, in the 
CD&R Decision,12 the EC suggested that there is a tendency in the market 
towards competition at a national level. 

64. In Brakes/Woodward, the OFT considered that national customers tend to use 
suppliers with national or at least multi-regional reach. It found that national 
accounts also use smaller regional and local suppliers to a limited extent. 
However, these regional/local suppliers are unlikely to provide a good 
substitute for national or multi-regional suppliers due to their inability to attend 
to a national customer's needs across the country and therefore do not 
constitute a sufficient constraint on the national and multi-regional players to 
be considered as part of the same relevant market. 

65. Regarding independent customers, the OFT found that they use national, 
multi-regional, regional or local suppliers. The number of alternatives available 
to independent customers was found to depend on the number of national 
players as well as regional and local players serving their region. The OFT 
therefore considered whether the Merger would significantly reduce the 
choice of alternative suppliers for independent customers within certain areas 
of the country. 

 
 
11 [] 
12 CD&R Fund VI Limited/Brake Bros plc. (COMP/M.2891) 
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66. Similarly, in this case, the CMA found that some national customers had a 
preference for a single supplier with the ability to supply all sites across the 
country. 

67. The CMA found that some customers only require delivery to one site (or 
several sites within a region).13 In general, the credible supplier set to 
customers may therefore vary at a local level and the competitive conditions 
may be distinct.  

68. Across most of GB an independent customer can buy delivered wholesale 
fresh/chilled fruit and vegetables services from Brakes’ national delivered 
wholesale division (Brakes Broadline), although services are generally 
differentiated from Fresh Direct’s services given that they are limited to a 
frequency of two to three times per week. However, two of Brakes’ business 
divisions based in Corby and London (Pauleys Local and Wild Harvest), 
operate a higher frequency service, delivering five to six times per week.14 
These business divisions are significantly smaller than Brakes Broadline, but 
provide a service that is more comparable to Fresh Direct which delivers to 
customers on up to seven days per week and can make more than one 
delivery to a customer each day. 

69. The CMA identified the areas serviced by Pauleys Local/Wild Harvest with 
reference to their catchment areas. The Parties’ estimated that at least 80% of 
independent customers are supplied within a 50 mile radius of a depot or, in 
the London area, within the M25. The Parties also note that a 60 minute drive 
time measurement was used by the Competition Commission for delivered 
wholesale operators in its report on Booker/Makro.15  

70. For the reasons set out above, the CMA assessed the Merger on a national 
level and, insofar as the Parties overlap in the provision of high-frequency 
delivery services in and around the Corby and London areas, at a local level.   

Conclusion on frame of reference 

71. For the reasons set out above, on a cautious basis the CMA has considered 
the impact of the Merger against a frame of reference for the supply of 
fresh/chilled fruit and vegetables on a delivered wholesale basis to national 
and independent customers (separately and together). The CMA has 

 
 
13 This could be a single-site independent customer, or a national customer that chooses to source at a regional 
level (as is the case with [], for example). 
14 Brakes Broadline division earned revenues of £[] in 2013. The revenues of Pauleys Local and Wild Harvest 
were substantially smaller, at £[] and £[] respectively, within the same period. 
15 Booker Group PLC/Makro Holding Limited merger inquiry (2013). Final Report (paragraph 8.67). 
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assessed the impact of the acquisition at a national and a local level where 
appropriate. 

72. However, it was not necessary for the CMA to reach a conclusion on the 
product frame of reference, since, as set out below, no competition concerns 
arise on any plausible basis. 

Competitive assessment 

Horizontal unilateral effects  

73. Horizontal unilateral effects may arise when one firm merges with a 
competitor that previously provided a competitive constraint, allowing the 
merged firm profitably to raise prices or degrade quality on its own and 
without needing to coordinate with its rivals.16 Horizontal unilateral effects are 
more likely when the merger parties are close competitors. The CMA 
assessed whether it is or may be the case that this Merger may be expected 
to result in a substantial lessening of competition in relation to unilateral 
horizontal effects within the frame of reference. 

Shares of supply 

74. The Parties provided estimates of their national shares of supply for delivered 
wholesale. The Parties did not provide local shares of supply but asserted that 
these are unlikely to be significantly different from the national shares. 

75. The CMA collected from the Parties and third parties information on the share 
of supply of fresh/chilled fruit and vegetables nationally on a delivered 
wholesale basis. These are shown in Figure 1 below. These show that the 
merged entity would have a [30-40]% share of supply with an increment of 
[10-20]%. These share of supply figures include only those suppliers that the 
CMA understands to deliver on a national or multi-regional basis. No split by 
national and independent customers was available. 

 
 
16 Merger Assessment Guidelines, from paragraph 5.4.1. 

https://www.gov.uk/government/publications/merger-assessment-guidelines


OFFICIAL - SENSITIVE 

14 

FIGURE 1 

Shares of supply of fresh/chilled fruit and vegetables in the UK,17 
delivered wholesale 

[] 

Source: the Parties, third parties and CMA analysis. 

Closeness of competition 

Parties’ submissions 

76. The core business of Fresh Direct is the supply of fresh/chilled fruit and 
vegetables through the delivered wholesale channel. It can deliver to 
customers up to seven days per week and can make more than one delivery 
to a customer each day. 

77. Brakes delivers fresh/chilled fruit and vegetables to national and independent 
customers in all regions of the UK via its Brakes Broadline division. Brakes 
delivers with a lower frequency than Fresh Direct – typically two or three times 
per week.  

78. [] 

79. To illustrate this point, the Parties said that while, as Figure 1 shows, Brakes 
Broadline supplied nearly £[] worth of fresh/chilled fruit and vegetables in 
2013 ([]), it achieved sales of only £[] (or []% of Brakes Broadline 
revenues) from deliveries where fresh/chilled fruit and vegetables represented 
more than 60% of the delivery order value. The Parties noted that most of the 
fresh fruit and vegetables supplied by Brakes were lower value items and, 
given its minimum order value of £80 per delivery, are unlikely to represent a 
significant part of an overall order. 

80. On the other hand, as noted above, the Parties said that []% of 
Freash Direct’s delivered wholesale revenues were derived from deliveries 
where fresh/chilled fruit and vegetables represented more than 75% of the 
delivery order value. 

81. The Parties also submitted that that Brakes typically offers a delivery 
frequency of two to three days per week through its Broadline division, and 
that its delivery model is more suited to delivering more easy to handle fruit 

 
 
17 The CMA considers that the figures presented here are not likely to be materially different from the equivalent 
figures based on a GB-wide market. 
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and vegetables products and those with longer shelf-lives than is the case 
with Fresh Direct. This is attributable to Brakes’ lower delivery frequency and 
[]. 

82. The Parties submitted bidding data for 2013 and 2014 tenders18 which shows 
that the Parties only competed for the same business on [] occasions out of 
the [] bids made by Fresh Direct and [] bids made by Brakes. 

83. Brakes told the CMA that it provides a high frequency delivered wholesale 
service of fresh/chilled fruit and vegetables exclusively through Brakes’ 
Pauleys Local division in Corby and its Wild Harvest division in London.19 

84. With regard to the Parties’ overlapping high frequency services in and around 
Corby, the Parties state that any local overlap is very limited. For instance 
Brakes said that they are only aware of Pauleys Local competing with Fresh 
Direct once in the last five years for one customer, although it is not clear if 
this was in the context of a formal tender exercise. 

National customer views 

85. Seven national customers responded with respect to whether Brakes and 
Fresh Direct were close competitors. Three customers noted that Brakes 
competed with Fresh Direct through the Pauleys range. However, two of 
these were customers of Brakes and did not consider Fresh Direct to be an 
alternative supplier for their own needs. 

86. One respondent had switched from Brakes to Fresh Direct in the past but now 
considered that Brakes’ business model was ‘antiquated’ for its purposes, as 
it was primarily a frozen food distributor. Another customer said that there is 
less opportunity to purchase bespoke items from Brakes, and another that the 
Parties were differentiated insofar that Fresh Direct provides more ‘added 
value’ whereas Brakes just provides ‘wheels’. 

87. National customers raised very few concerns with the Merger. Three thought 
that there were potential benefits in terms of pricing of the Brakes fresh 
product range. Three other customers were neutral or ambivalent. One 
customer raised concerns over the number of competitors that would remain 
in the market post-Merger (see paragraph 103). 

 
 
18 [] 
19 A third exception is Brakes’ M&J Seafood division, with which Fresh Direct has no appreciable overlap. 
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Independent customer views 

88. Nine independent customers responded with regard to whether they 
considered Fresh Direct and Brakes to be close competitors. 

89. Three of these were in local areas other than London and Corby, where 
Brakes’ Pauleys Local or Wild Harvest divisions are active. None of these 
customers viewed the Parties as close competitors. These customers all used 
both Parties. One considered that Brakes’ service was inferior but that Fresh 
Direct’s range was too small to compete. [A London-based customer] noted 
that the Parties offered a different range of products and delivery frequencies. 
[Another customer] was supplied by both with different product types and did 
not consider them to be close competitors.  

90. Six respondents were within the catchment areas of Pauleys Local or Wild 
Harvest. Three thought that the Parties were close competitors. One of these, 
[a customer in Corby], said that the Parties sell the same types of produce 
while another, []. Two customers did not think they were close competitors, 
and one (a Brakes customer) was unsure but did not consider Fresh Direct to 
be an alternative supplier. 

91. Thirteen independent customers expressed an overall view on the Merger.  

92. Six of these were based in local areas outside of London or Corby and five 
raised no concerns. Four of these foresaw potential merger benefits, 
principally because they thought that the merged entity would be able to offer 
a wider product range. The other seven customers were based in either 
London or Corby. Five raised no concerns. 

93. The CMA contacted customers across GB and, other than in the London and 
Corby areas, did not receive evidence to suggest that it was necessary to 
individually assess the impact of the Merger in each local area in more detail, 
not least as the Parties’ services compete less closely where they do not 
provide services at similar delivery frequencies (that is, outside the London 
and Corby areas). 

Competitive constraints from third parties 

94. The CMA considered the extent to which the merged entity would be 
constrained as a result of competition from third parties. 

Parties’ views 

95. The Parties provided details of over 60 competing companies offering a 
delivered wholesale service in the UK. The large majority of these were said 
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to supply fresh/chilled foods. Some companies supplied particular local areas 
or regions, while others supplied on a multi-regional or national level. It was 
not clear to the CMA from the information provided by the Parties which 
companies supply fruit and vegetables and which, if any, are specialists in 
these types of products. 

96. The Parties listed several competing suppliers in the local areas around the 
Pauleys Local and Wild Harvest businesses. 

97. The Parties also submitted an [].20 

98. Data provided by the Parties showed that [] firms had competed in tenders 
for which Fresh Direct had bid in 2013 and 2014.21 

National customers’ views  

99. The views from national customers on the remaining choice of suppliers 
varied widely. 

100. Three customers named two or three alternatives for their fruit and vegetable 
requirements and a further two customers indicated that there were other 
options available. [One customer] said there were many suppliers of fresh fruit 
and vegetables and [another customer] mentioned 12 alternatives to Fresh 
Direct that they had considered. 

101. Alternative companies named by the above national customers included 
Reynolds (mentioned by five customers), Bidvest 3663 (or Bidvest 
subsidiaries/divisions Oliver Kay and Swithenbanks22) (mentioned by two 
customers each), United Fresh Consortium, GIST, Simple Simon, Savona, 
Kuehne & Nagel, A.F. Blakemore (mentioned by one customer each). Total 
Produce was also mentioned, although it was stated not to cover the entire 
UK.23 

102. Two national customers indicated that the remaining choice was limited. [One 
customer] did not think that any supplier had a proposition as good as Fresh 
Direct. It was aware of Reynolds but stated that it does not offer a ‘full-
solution’. It did not consider Brakes to be an alternative.  

 
 
20 [] 
21 Several of these companies considered themselves to be close competitors of one or both of the Parties. See 
paragraph 108. 
22 Oliver Kay and Swithenbanks are both part of the Bidvest Foodservice Group, together with Bidvest 3663. 
23 The CMA was not able to confirm this with Total Produce, but notes that its website states that it has an 
extensive network of depot operations throughout the UK, reaching from Cornwall to Edinburgh. 
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103. Only [one customer] raised serious concerns about the effect of the Merger on 
competition, indicating that it considered Reynolds to be the single remaining 
option in the market besides the Parties. []. 

Independent customers’ views 

104. Of those independent customers located in areas other than London and 
Corby, all mentioned there being many alternative options. [One customer] 
named six alternatives to Fresh Direct but also commented that it was never 
good to have fewer suppliers. [Another customer] commented that fruit and 
vegetables were some of the easier products to source due to the number of 
potential suppliers. 

105. Independent customers based in London and Corby named alternative 
suppliers of which Bidvest 3663, Reynolds and Bookers supply fresh/chilled 
fruit and vegetables. One customer told the CMA that it needed to use a 
supplier either on the ESPO24 or TUCO purchasing frameworks.25  

106. However, [a] Pauleys Local customer thought there were no credible 
alternative suppliers. It considered that two local firms did not have the 
necessary variety or scale. []. 

Competitors’ views 

107. The CMA asked suppliers who their close competitors are for national 
customers and for independent customers. 

108. Eleven of thirteen respondents expressed a view on the companies that they 
consider to be close competitors. Eight said that they compete closely with 
both Parties: []. Of the remaining three, [one] said it competed with Brakes 
and, only to a lesser extent, Fresh Direct. [Another] said it competed with 
Fresh Direct but not Brakes, and [the third] did not consider either of the 
Parties to be a close competitor. 

109. Two delivered wholesalers ([], []) that focus on the supply of fresh fruit 
and vegetables commented that the competitor set for independent customers 
included both of the Parties, Bidvest 3663, and Reynolds, plus ‘many’ or ‘a 

 
 
24 ESPO is a public sector owned professional buying organisation and TUCO is professional membership body 
for in house caterers operating in the higher and further education sector. 
25 A large number of firms on these frameworks deliver fresh produce at a local level. For instance, to the Corby 
and surrounding region: AB Fruits, Collins Fresh Produce, Eureka Produce, Perkins Fresh, Reynolds, Pilgrim 
Food Service, Country Fresh Foods, E Sidwell, Freshview, GW Price, Oliver Kay, Start Fresh and The Veg 
Factor and, in London, A G Axton & Sons, Foodari Limited, Fresh ' N ' Fruity, Linkclass and Prescott Thomas. 
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multitude’ of smaller wholesalers. One competitor told the CMA that 20 to 30 
firms operate from New Covent Garden Market in London. 

Impact on customers’ negotiating strength 

110. In general, customers with negotiating strength may be more able to resist a 
potential worsening of price or non-price aspects of the Parties’ offering 
arising as a result of a merger than those without negotiating strength. The 
CMA asked customers whether they considered that the Merger would have 
any significant impact on their negotiating strength. 

111. Four out of the five national customers who responded to this question did not 
think the Merger would impact their negotiating position. Specifically, [] and 
[] said that there are many capable suppliers. [One] added that Pauleys 
were viable for them, but was not first choice, and that there are other options 
available. 

112. Three independent customers located outside of the London and Corby areas 
did not consider that the Merger would impact their negotiating position. [One] 
thought the Merger would actually increase their negotiating strength. 

113. Of independent customers in and around Corby/London that may face the 
additional choice of Pauleys Local and/or Wild Harvest, five out of six did not 
consider their negotiating position would be harmed. [One] referred to there 
being lots of options and [another] hoped it would improve their negotiating 
strength, as it thought the merged entity would have access to greater 
economies of scale. [A third], however, said that having one less supplier 
would impact their negotiating stance. 

CMA assessment and conclusions 

114. The CMA considered whether the Merger could result in a SLC in the 
delivered wholesale supply of fresh/chilled fruit and vegetables to national and 
independent customers at the national level and, to the extent that limited 
concerns have been raised in areas where the Parties’ services are more 
comparable in terms of delivery frequency, at the local level. 

Assessment at the national level 

115. At the national level, the CMA considers that the Parties’ propositions are to a 
considerable extent differentiated with regard to delivery frequency and, 
related to this, the types of fruit and vegetables they offer. This was supported 
by tender data []. Furthermore, whereas the delivered wholesale supply of 
fresh/chilled fruit and vegetables is the core of the Fresh Direct business, 
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these products are only supplied by Brakes to customers as a part of a wider 
product range offer. The considerable differentiation between the Parties’ 
services was confirmed by the majority of national customers. As such, and 
based on the evidence obtained from third parties, the CMA considered that 
the Parties are not each other’s closest competitors. 

116. The CMA also considers that several alternative suppliers of fresh/chilled fruit 
and vegetables that are capable of servicing national or multi-regional 
accounts will provide sufficient constraints on the merged entity.26 The CMA 
also notes that the large majority of national customers did not consider that 
the Merger would have any significant impact on their negotiating strength 
and raised no concern about the Merger. Several customers stated that the 
Merger could result in benefits such as an improved product range. 

Assessment at the local level 

117. At a local level, the only areas in which some independent customers 
considered the Parties to be competing closely are Corby and London where 
both Fresh Direct and Brakes’ specialist divisions (Pauleys Local and Wild 
Harvest) supply high frequency delivered wholesale services for fresh/chilled 
fruit and vegetables. 

118. However, the CMA found that, in these areas, several alternative suppliers of 
fresh/chilled fruit and vegetables will provide sufficient constraints on the 
merged entity. In particular, based on the evidence available, the CMA 
considers that the Parties’ national and multi-regional competitors listed above 
also operate in London and Corby and will constrain the merged entity in 
these areas. In addition, the CMA is aware that there are numerous local 
operators servicing London and Corby. For instance, in Corby, the CMA 
understands that AB Fruits, Collins Fresh Produce, Eureka Produce, 
Perkins Fresh, Pilgrim Food Service, Country Fresh Foods, E Sidwell, 
Freshview, GW Price, Start Fresh and The Veg Factor are, taken together, 
likely to contribute to the overall constraints the merged entity will face.27 
Similarly, insofar as London is concerned, the CMA understands that, taken 
together, A G Axton & Sons, Foodari Limited, Fresh ' N ' Fruity, Linkclass and 
Prescott Thomas are likely to constrain the merged entity’s operations in 
addition to the national and multi-regional competitors active in London. 

 
 
26 Including Bidvest (including the 3663, Oliver Kay and Swithenbanks divisions/subsidiaries), Reynolds, Booker, 
AF Blakemore, Creed Foodservice, Total Produce, Leathams and Wellocks. 
27 These competitors have either been mentioned by the Parties and/or have been identified by the CMA in the 
course of its investigation. 
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119. Furthermore, the large majority of customers in these areas did not consider 
that the Merger would impact their negotiating position and raised no serious 
concerns about the Merger. 

120. On the basis of the evidence set out above, the CMA does not consider that 
the Merger will give rise to a realistic prospect of a substantial lessening of 
competition in the supply of delivered wholesale services of fresh/chilled fruit 
and vegetables to national or independent customers at either the national 
level or at a local level. 

Barriers to entry and expansion 

121. Entry, or expansion of existing firms, can mitigate the initial effect of a merger 
on competition, and in some cases may mean that there is no substantial 
lessening of competition. In assessing whether entry or expansion might 
prevent a substantial lessening of competition, the CMA considers whether 
such entry or expansion would be timely, likely and sufficient.28  

122. The Parties told the CMA that they are constantly benchmarked by customers 
against players in adjacent segments that could easily expand. The Parties 
drew particular attention to retail food suppliers that already have the 
significant resources such that the cost of entering would be moderate. They 
note that Asda has recently opened Asda Business, which provides food 
services to caterers in the UK. 

123. The Parties said that delivered wholesalers are able to expand from one 
temperature to another and gave three examples of firms that have expanded 
into supplying different temperature food.29 They further added that 
competition will come from existing delivered wholesalers that expand into 
new regions. They provided several examples of the latter. 

124. The Parties argued that overseas companies could potentially expand into the 
UK. 

125. However, the CMA has not had to conclude on barriers to entry or expansion 
as the Merger does not give rise to competition concerns on any basis. 

 
 
28 Merger Assessment Guidelines, from paragraph 5.8.1. 
29 [] 

https://www.gov.uk/government/publications/merger-assessment-guidelines
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Third party views  

126. The CMA contacted customers and competitors of the Parties.  

127. The views of national and independent customers are set out and taken into 
account in the competitive assessment section above. 

128. Most competitors that the CMA spoke to had no concerns about the Merger. 
However, a significant minority raised concerns. 

129. These concerns included that the merged party would have greater 
purchasing power which would result in reduced margins for other, smaller, 
suppliers. Similarly, one competitor raised concerns about the merged entity 
having the financial muscle to undercut them on contracts, and another 
asserted that national distributors win larger customers in an area with low 
opening prices that later revert to a higher level. One competitor raised 
concern that the merged entity may engage in predation. 

130. One competitor suggested that the merged party would be able to offer 
flexible local solutions from a national cost base, having superior service to 
other national competitors and lower prices than local competitors. 

131. Some competitors stated that the Merger would affect the ability of 
local/regional suppliers to compete locally. For instance, if the merged entity 
won a large customer in a region, then it may no longer be viable for a local 
supplier to continue to serve smaller customers in that region. Another argued 
that the Merger would affect the ability of regional suppliers to compete to 
supply national customers on a local level. 

132. The CMA notes that some competitor complaints, including that of lower 
prices and better service levels, are consistent with the Merger resulting in a 
pro-competitive outcome.30 Concerns that the Merger would adversely impact 
local suppliers’ ability to compete locally were not substantiated and were not 
raised by customers as a concern. 

 
 
30 The CMA notes that the concern of predation was not substantiated. 



OFFICIAL - SENSITIVE 

23 

Decision 

133. Consequently, the CMA does not believe that it is or may be the case that the 
Merger may be expected to result in a substantial lessening of competition 
within a market or markets in the UK. 

134. The Merger will therefore not be referred under section 33(1) of the Act. 

 

 

Nelson Jung 
Director, Mergers Group 
Competition and Markets Authority 
16 February 2015 
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