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ANTICIPATED ACQUISITION BY RECKITT BENCKISER OF THE K-Y 
BRAND FROM JOHNSON & JOHNSON 

Statement of issues 

5 February 2015 

The reference 

1. On 7 January 2015, the Competition and Markets Authority (CMA), in exercise 
of its duty under section 33(1) of the Enterprise Act 2002 (the Act), referred 
the anticipated acquisition by Reckitt Benckiser Group plc (RB) of the K-Y 
brand from McNeil-PPC, Inc, a subsidiary of Johnson & Johnson (J&J), for 
further investigation and report by a group of CMA panel members (the inquiry 
group). 

2. The CMA must decide: 

(a) whether arrangements are in progress or in contemplation which, if 
carried into effect, will result in the creation of a relevant merger situation; 
and 

(b) if so, whether the creation of that situation may be expected to result in a 
substantial lessening of competition (SLC) within any market or markets in 
the UK for goods or services. 

3. In this statement we set out the main issues we are likely to consider in 
reaching our decisions, having had regard to the evidence gathered to date 
including evidence set out in the phase 1 decision to refer the acquisition of 
the K-Y brand by RB for further investigation (the referral decision). This does 
not preclude the consideration of any other issues which may be identified 
during the course of our investigation. 

Background 

4. RB is a global consumer goods company, headquartered in the UK, which 
manufactures and sells a range of health, hygiene, home, food, and pharma-
ceutical products with operations in 66 countries worldwide. It has 106 brands, 
including the Durex brand. Durex’s product range consists of condoms, 
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personal lubricants and other intimate enhancement products (such as 
pleasure toys). RB’s worldwide turnover for 2013 was £10,043 million.  

5. The K-Y brand is owned by McNeil-PPC Inc., a subsidiary of Johnson 
&Johnson (J&J). J&J is the ultimate parent of a global group of companies 
with more than 100 brands and with operations in more than 60 countries. In 
the UK J&J supplies only its basic ‘K-Y Jelly’ product whereas in other 
jurisdictions other products are supplied under the K-Y brand. 

6. Throughout this document, where appropriate, we refer to RB and J&J 
collectively as ‘the parties’. 

7. The parties entered into an asset purchase agreement on 10 March 2014, 
pursuant to which RB agreed to purchase, and J&J agreed to sell, the rights, 
liabilities, and assets relating to the K-Y brand globally. The assets being 
acquired include, inter alia, inventories, moulds, certain IP rights and data, 
designs, specifications and other documents and contracts relating to the K-Y 
brand. 

8. The acquisition has completed in a number of jurisdictions worldwide. The 
acquisition received merger control clearance in the USA, Australia, Brazil, 
and Colombia and is being reviewed by the Commerce Commission in New 
Zealand. Completion of the acquisition in the UK is conditional on UK merger 
control clearance. The CMA understands that no assets have been 
transferred that are directly or indirectly related to the UK business. 

Market definition 

9. Market definition is a useful analytical tool, but not an end in itself, and iden-
tifying the relevant market involves an element of judgement. The boundaries 
of the market do not determine the outcome of the CMA’s analysis of the 
competitive effects of the merger in any mechanistic way. In assessing 
whether a merger may give rise to an SLC the CMA may take into account 
constraints outside the relevant market, segmentation within the relevant 
market, or other ways in which some constraints are more important than 
others.1 

10. The parties submitted that the narrowest geographic market to consider was 
national in scope. In phase 1, the CMA considered the impact of the merger 
on a UK-wide basis and we are currently working on the assumption that this 
is the most logical geographic market to assess.  

 
 
1 Merger Assessment Guidelines, paragraph 5.2.2. 

https://www.gov.uk/government/publications/merger-assessment-guidelines
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11. Personal lubricants are marketed by grocery retailers and pharmacy chains 
within a wider ‘sexual wellbeing’ category which typically includes condoms, 
body and massage oils, and related products. At phase 1 the parties sub-
mitted that there was a single frame of reference for the supply of personal 
lubricants and did not segment this market further based on the type of 
product. 

12. However, the parties submitted that K-Y Jelly was marketed as a ‘functional’ 
lubricant’ designed primarily to address medical needs, while most of the 
Durex range would fall into a ‘pleasure enhancing’ segment of the market. 
The parties acknowledged the overlap in the supply of personal lubricants. 

13. In the UK, personal lubricants are distributed mainly through (a) grocery 
retailers, (b) national pharmacy chains (including beauty and health chains), 
(c) online only retailers, (d) specialist adult retailers and (e) independent 
pharmacies. 

14. The parties submitted that the sales of personal lubricants could be seg-
mented by supply channels, such as (a) adult or specialist retailers and 
(b) other retailers (‘mass-market retailers’). The parties made no distinction 
between ‘mass-market retailers’ and online retailers.  

15. In phase 1, however, the CMA found evidence that pointed towards different 
conditions of competition prevailing among differing supply channels. We 
believe that appropriate market definitions may be as follows:  

(a) Supply of personal lubricants to grocery retailers and national pharmacy 
chains in the UK. 

(b) Supply of personal lubricants to online retailers in the UK. 

(c) Supply of personal lubricants to specialist adult retailers in the UK. 

(d) Supply of personal lubricants to independent pharmacies.  

16. At phase 1 the CMA’s concerns were primarily in relation to the impact the 
acquisition would have on competition for sales within grocery retailers and 
national pharmacy chains. We do not, however, rule out the possibility that 
competition concerns may run wider and will seek to understand the extent to 
which constraints both within and from outside these market segments have a 
bearing on the price, quality and range of products on sale.  
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Assessment of the competitive effects of the merger 

Counterfactual 

17. We will assess the possible effects of the merger on competition compared 
with the competitive conditions in the counterfactual situation (ie the 
competitive situation absent the merger). We will therefore consider what 
would have been likely to have happened if the merger had not taken place, 
and in particular whether: 

(a) J&J would have retained ownership of the K-Y brand and continued to 
operate it as before; or 

(b) if J&J had been unlikely to retain ownership of the K-Y brand, whether 
there would have been other likely buyers for all or part of the K-Y brand 
business and whether such buyers would have been likely to lead to 
competition concerns. 

18. In making our assessment we will consider possible alternative scenarios and 
decide upon the appropriate counterfactual situation based on the facts 
available to us and the extent of our ability to foresee future developments. 

Theories of harm 

19. Theories of harm describe the possible ways in which an SLC could arise as a 
result of the merger and provide the framework for our analysis of the compe-
titive effects of the merger. We have set out below the theories of harm which 
we intend to investigate. However, we may revise our theories of harm as our 
inquiry progresses. Also, the identification of a theory of harm does not 
preclude an SLC being identified on another basis following further work by 
us, or the receipt of additional evidence. We welcome views on all the 
theories of harm set out below. 

Theory of harm 1: unilateral effects 

20. The concern under this theory of harm is that, as a result of the merger, RB 
would have the ability to increase the prices of its products, lower the quality 
of products, narrow the range on offer and/or would have a lesser incentive to 
innovate because it would face competition from one fewer competitor.  

21. At this stage, we consider that this theory of harm may be more likely to arise 
in relation to the supply of personal lubricants to grocery retailers, national 
pharmacy chains and independent pharmacies.  
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22. We will assess the extent to which the parties compete with each other before 
the merger and the extent to which the products of other suppliers (whether 
they are within or outside the relevant markets) could be expected to exert a 
competitive constraint on the parties following the merger. 

23. On the basis of the evidence currently available to us, issues which we are 
likely to consider include: 

 the process through which consumers choose suppliers of the relevant 
products; 

 the factors underlying retailers’ choice of supplier and their stated appetite 
for switching suppliers and/or products; 

 the closeness of competition between the Durex and K-Y Jelly brands; 

 the role of competing branded personal lubricants in the competitive 
dynamics of the relevant markets; 

 the role of own-label personal lubricants in the competitive dynamics of the 
relevant markets;  

 the extent to which online-only suppliers of personal lubricants and adult 
specialist stores compete for sales with grocery retailers, national 
pharmacy chains and independent pharmacies; 

 the extent to which there are barriers to entry which prevent suppliers 
entering the national pharmacy, grocery retailer or independent pharmacy 
markets; and 

 the extent to which grocery retailers and national pharmacy chains can 
exert countervailing buyer power and the extent to which this could be 
expected to obviate any competition concerns arising from the acquisition. 

Theory of harm 2: loss of potential competition 

24. The concern under this theory of harm is that the acquisition could result in a 
loss of potential competition from future development of the K-Y brand. The 
CMA considered evidence at the first phase which suggested that the K-Y 
brand has a strong equity and it is easily expandable to new areas, such as 
the ‘fun/pleasure enhancing’ segment. 

25. On the basis of the evidence currently available to us, issues which we are 
likely to consider include: 
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 whether alternative strategies to develop the K-Y brand were considered 
by J&J prior to the decision to seek a buyer; 

 how easy it might be for J&J to introduce the range of K-Y products 
currently available in other countries into the UK market; 

 the scale of barriers faced by the owner of the K-Y brand in entering new 
segments, such as the ‘pleasure enhancing’ segment, including regulatory 
barriers; and 

 whether customers have expressed any appetite for the development of 
the K-Y brand in the UK. 

Countervailing factors 

26. We will consider whether there are countervailing factors which are likely to 
prevent or mitigate any SLC that we may find. In particular, we intend to 
consider the following: 

 Entry and expansion. We will consider how easy it is to develop and sell 
personal lubricants and whether entry and/or expansion into the bricks-
and-mortar retail market in particular could be expected to be timely, likely 
and sufficient to prevent any SLC. To do this we will: 

(a) look at the history of actual entry, expansion and exit by the parties and 
by their competitors and review any future plans; 

(b) examine the existing factors which might inhibit entry or the expansion 
of existing competitors into the personal lubricant market both in bricks-
and-mortar outlets and online, including the cost of development, the 
importance of reputation and other incumbency advantages; and 

(c) the extent to which a merged Durex/K-Y brand would create additional 
barriers to entry for competing personal lubricant products seeking to 
enter or expand into the bricks-and-mortar market in the future. 

 Buyer power. We will assess whether any customers of the parties have 
countervailing buyer power and whether any such buyer power would be 
sufficient to protect all customers from any effects of an SLC. We would 
also consider the likely impact of the acquisition on any pre-existing 
countervailing buyer power. 

 Efficiencies. We will examine any arguments made in relation to 
efficiencies arising from the acquisition. In particular, we will examine 
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whether any potential efficiencies are rivalry-enhancing, eg between retail 
channels, and could be expected to offset any loss of competition.  

27. We are not currently aware of any other countervailing factors. 

Possible remedies and relevant customer benefits 

28. Should we conclude that the acquisition may be expected to result in an SLC 
in one or more markets, we will consider whether, and if so what, remedies 
might be appropriate, and will issue a further statement. 

29. In any consideration of possible remedies, we will take into account whether 
any relevant customer benefits might be expected to arise as a result of the 
acquisition and, if so, what these benefits are likely to be and which 
customers would benefit. 

Responses to the issues statement  

30. Any party wishing to respond to this issues statement should do so in writing, 
by no later than 5pm on 20 February 2015. Please email ReckittBenckiser.K-
YBrand@cma.gsi.gov.uk or write to:  

Project Manager 
RBKY merger inquiry 
Competition and Markets Authority 
Victoria House 
Southampton Row 
LONDON 
WC1B 4AD  

mailto:ReckittBenckiser.K-YBrand@cma.gsi.gov.uk
mailto:ReckittBenckiser.K-YBrand@cma.gsi.gov.uk

