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INTRODUCTION AND SUMMARY

1. Direct Accident Management Limited is one of the leading companies within the UK credit
hire market. The following submissions are confined to the AEC, Provisional Findings and
proposed Remedies in connection with Theory of Harm 1 (‘“TeH1’) in the credit hire sector.
DAML notes that the CMA remains open to submissions in connection with the AEC.

2. Attached to these submissions are three reports:

a. An ‘economic report’, considering the impact of the proposed remedies on the
credit hire market, provided by Mr Mat Hughes of AlixPartners, {‘the economic
report’).

b. A ‘market report’ setting out the nature and operation of the credit hire market in
some detail, provided by Mr Peter Gradwell of Exchange Insurance Services Limited
{‘the market report’}).

¢. A report on the law of credit hire, where relevant to this market investigation
provided by Armstrongs solicitors {‘the litigation report’).

3. These submissions focus on the key features of, and materials included in, these reports.
However, the reports should be read in their entirety.

4. In summary, these submissions (developed in more detail below) argue as follows:

a. The CMA has misunderstood or, to say the least, has failed properly to take into
account, certain crucial features of the credit hire market. The CMA proposes a price
cap in order to remedy the purported AEC arising from ‘separation’ within the credit
hire sector. However, all insurers are entitled to ‘capture” customers at any stage
during the credit hire process.” The CMA has completely failed to consider or to
evaluate why it is that insurers fail to exercise their right to ‘capture’ customers {or
have agreed not to do so via the GTA, which DAML is not party to, and which in any
event could be readily addressed by amending the GTA if this were to be a real
impediment to such claims being captured by the at-fault insurer). If there is an AEC

at all, within the credit hire sector, it should be reformulated as:

i. The insurance sector has pursued a policy of not capturing those customers

or taking steps to limit the costs of credit, either under the terms of the GTA

! Provisional Decision on Remedies (‘PDR’) § 3.
*we recognise that those insurers that participate in the GTA/ABI scheme have agreed, on a voluntary basis,
not to capture customers that have already been contacted by another party.




or by adopting a ‘no offer no capture’ policy in respect of customers outside
of the GTA. It seems most likely that this policy is adopted so as to under
provide replacement vehicles, which is contrary to the interests of non at-
fault consurhers;

ii. Separation - the insurer liable for paying the non-fault driver’s claim (the
insurer to the at-fault driver) often materially increases the costs of credit
hire as a result of the manner in which they handle and process claims from
inception to final payment of court judgments.

h. The CMA has failed to conduct a proper analysis of the market in credit hire vehicles.
As a consequence, the CMA has not conducted a proper assessment of the impact of
its proposed remedies. Had the CMA conducted such an assessment, it would have
identified the very serious adverse consequences of its proposed remedies

including:

i. Forced market exit for many or all participants.
jii. The substantial narrowing, perhaps elimination of competition in the
market.
iii. The removal from that market of, at the very least, providers who offer
services to the least pecunious and most disadvantaged customers.

iv. Substantial detriment to customers.




PART 1: THE CENTRAL FLAW IN THE CMA ANALYSIS

5. The notion of separation is at the heart of the CMA’s reasoning. The CMA regards separation
as a natural consequence of the credit hire sector.

6. However, separation in the credit hire sector does not mean that insurers facing liabilities
cannot readily control such costs, The CMA has misunderstood how separation works; as a
result it has imposed remedies that are unnecessary and disproportionate.

7. Paragraph 3.19 of the Provisional Findings Report {‘PFR’) observes that the ‘strategy’ of
capturing customers is ‘unusual’ and notes that, under the GTA the insurers and affiliated
CHCs agree not to intervene once a non-fault driver has made contact with another provider
(the “first to a customer principle’).

8. The CMA’s consideration of this extremely significant feature of the market has been cursory
at best, The CMA's working (and unchanged) AEC is predica;ed on the notion that its two
limbs are connected: separation drives ‘renting’. That reasoning is flawed,

9. The CMA estimates that 23% of the credit hire market is outside of the GTA structure.?
Liability in motor accidents is established on 75% of cases at an early stage.?

10. Given the concern within the insurance sector about ‘rent seeking’, it is reasonable to expect
that customer capture would be a prominent feature of the 17% of cases that are gutside of
the GTA, where liability has been determined early. Those customers provide a ‘test pool’
against which to evaluate the AEC and to evaluate which factors and patterns of conduct are
driving the purportedly high costs in the sector.

11. DAML customers predominately fall into that category. As set out in the economic report,
insurers are in a position to ‘bridge’ the gap arising from separation via three different
mechanisms:’

a. ‘First Notification of Loss’ FNOL. Insurers are ordinarily contacted by their own
customers to inform them that they have been involved in an at-fault accident. The
customers provide the insurers with the details of the victim, Insurers can contact
non-fault victims, admit liability and offer to pay for a replacement vehicle {‘direct
hire). If the insurer’s letter contains all the relevant details, there is no need for the
non-fault party to enter a credit hire agreement.

b. By making an offer via a Copley letter. As the Court of Appeal has explained, insurers
can write, admit liability and offer to provide a replacement vehicle or to pay the

cost of direct hire. if they do so, they are able to control the rate and length of that

*PDR, § 2.57.
*PFR, § 3.56.
% § 1.9(a).




hire period. Insurers are entitled to send a Copley letter at any peint prior to or
during the hire. If a proper offer is made, and the victim thereafter fails to accept
any reasonable offer of replacement vehicle, the victim will be restricted to the
sums set out in that offer. In practice, as exﬁlained in the market report, the almost
universal practice of the insurance sector is to not exercise their rights to send a

Copley letter.t

c. Making a without prejudice payment. If an insurer sends a without prejudice
payment to the victim, the victim will be given an opportunity to mitigate their loss.
They can either repair their vehicle, or purchase a new one (as appropriate). As a
result, any need for a credit hire is obviated. The insurer is entitled to take this step
at any point. Furthermore, the insurer is entitled to apply to retract their admission
of liability and seek to recover the funds paid. Once again, the almost universal

practice of the insurer is to not exercise that right.

12. As explained in the market report, the reality is that the insurance sector has adopted a
policy of not exercising those rights. They do not capture customers in order to take control
of costs and ensure they are kept low. Indeed, quite the opposite approach is taken.
Armstrongs solicitors are not able to identify a single case in which an acceptable Copley
letter has been sent to a non-fault victim.” The almost universal practice of the insurance
sector is to avoid ‘capture’ and to allow the credit hire to carry on.

13. The CMA has failed to ask itself the vital question: why is it that insurer’s have adopted a
consistent practice of not ‘capturing’ customers? Indeed the largest insurance companies
have signed up to the GTA which expressly provides that customer capture should not occur.

14. DAML is highly concerned that the CMA has not considered this question. That failure is
consistent with the CMA’s wider failure to properly evaluate the credit hire market on its
own terms.

15. In brief, there is competition within the credit hire sector {or at feast a part of it). However,
the insurance companies have adopted a strategy of ‘non-competition’ with credit hire.

16. For the reasons set out more fully above, we do not believe that the credit hire sector is
characterised by inflated costs due to any conduct on DAML's part as it does not pay referral

fees to any material extent {but DAML would have no objection to such fees being banned).

6 Litigation report § 6. 1ff,
" Market report §6.21




Nonetheless, even if that is the case, we consider that the AEC, as formulated, is wrong and
that the CMA should reframe it as:

a, The insurance sector has pursued a policy of not capturing those customers or
taking steps to limit the costs of credit, either under the terms of the GTA or by
adopting a ‘no offer no capture’ policy in respect of customers outside of the GTA, It
seems most likely that this policy is adopted so as to under provide replacement
vehicles, which is contrary to the interests of non at-fault consumers;

b. Separation — the insurer liable for paying the non-fault driver’s claim {the insurer to
the at-fault driver) often materially increases the costs of credit hire as a result of
the manner in which they handle and process claims from inception to final payment

of court judgments.

17. At the very lowest, the CMA should have tested its first AEC by reference to this alternative

8.

formulation. The formulation above provides a much clearer explanation for the purportedly

‘high’ cost of credit hire. The market (or at least a portion of it} already contains a

mechanism for resolving the alleged ‘problem’ of separation.

To the extent that the CMA remains of the view that separation creates unwarranted

increased costs (DAML does not agree that its costs are artificially high, except due to the

conduct of insurance companies, for the reasons set out above and considered further in

section two}, it has failed to even consider the possibility that there already exists a

mechanism in the market to drive down those costs by ‘capturing’ customers. To the extent

that the CMA has considered other ‘capture’ based remedies, it has failed to enquire why it |

is that the existing remedies are not routinely exercised by the insurance sector.




PART 2: THE AEC IDENTIFIES THE WRONG COST DRIVERS

19. As explained in the economic report, the PDR and PFR misidentify the causes of the higher
costs in the credit hire sector. The CMA appears 1o have accepted as axiomatic that
companies in the credit hire sector are collecting ‘rents’: it has not tested that proposition
satisfactorily.

20. The CMA considers that higher costs in the credit hire sector are attributable to (i) referral
fees, (ii} purported ‘earning of rents’ from the management of claims and {iii) ‘frictional
costs’, As to referral fees, DAML pays comparatively small referral fees to garages and other
parties that refer victims on to them. The level of those fees is certainty well below that
suggested by the CMA (£328 per claim). DAML is more than content to see referral fees
abolished in the credit hire sector. That would bring the credit hire sector in line with the
position in the personal injury sector. The CMA’s proposed remedy would perpetuate the
anomaly that referral fees may be charged where there is no personal injury claim but may
not be where there is.2 DAML does not consider that referral fees are an integral part of
either its business model, or the sector more widely.

21. DAML denies that the credit hire sector in general, or DAML in particular, adopts a business
model that is characterised by ‘earning of rents.” That principle may be very easily tested by
enquiring whether or not credit hire companies make excessive, or even substantial, profits.
indeed, the CMA has stated that it has not found that CHCs make high profits. As is clear
from the market report, credit hire companies operate on fine margins. Indeed, one of the
leading providers in the sector has published accounts revealing that they have made a loss
in recent years.”

22, The CMA does not appear to have considered whether there are any ‘insurer-side’ patterns
of behaviour, that contribute to higher charges. That is a substantial flaw in the CMA’s
approach. DAML considers that there are a number of ‘insurer-side’ behaviours that drive

costs in the credit hire sector such as:™

% |n effect the CMA’s conclusions about how to reform the post-accident sector would differ from those drawn
by the Ministry of Justice.

® Market Report § 5.12-24.

“bid. § 5.25.5-40..




a. The failure of insurance companies to respond to letters leading to excessive
correspondence.

b. The failure of insurers to resolve claims.

¢. The failure of insurance companies to provide payments (whether without prejudice
or otherwise) leading to increased duration of hire.

d. The failure of insurers to pay judgment debts once they have been awarded.

23. Each of those factors, independently and cumulatively, lead to longer hires and increased
costs.

24. Those insurance-side practices are particularly likely to affect the ‘independent’ credit hire
sector: they focus their service on customers who would not otherwise be served. The
CMA’s report has not assessed the distinction between those independent and GTA sectors
by reference to business model, costs or impact of the proposed remedy.

25. As to the “frictional’ costs arising from recovery of charges, DAML accepts that they may be a
consequence of ‘separation’ but considers that a more efficient response mechanism (on
behalf of the insurers) would greatly reduce such costs. That could include the introduction
of an insurance code of conduct or protocol, setting out appropriate response times and
behavioural patterns. Furthermore, DAML considers that those frictional costs are not ‘dead
weight’ costs to the consumer. The credit hire companies provide an important service to
accident victims; they ensure that the victim receives their full tortious rights.”

26. We are concerned that the CMA has focused on the ‘cost’ of credit hire in the form of raised
insurance premiums but has not considered in sufficient detail the benefits that derive from
the existence and operation of the credit hire sector. The CMA has not considered the
difference in service provision between the credit hire and direct hire sectors or asked
whether the ‘captured’ and non-captured markets provide the same quality of service. Given
the CMA’s concern that the credit hire sector is too ‘expensive’, it is surprising that the CMA
has failed rigorously to interrogate the distinctions between the different kinds of service
provider in the market.

27. Furthermore, the CMA has failed to properly take into account the additional costs that are
unigue to the credit hire sector. The credit hire sector deals with almost exclusively
impecunious and frequently vulnerable customers. The additional costs include advice,
provision of second language speakers and higher insurance premiums. As explained in the
market report, DAML provide vehicles to many of the most ‘expensive’ individuals to insure

including those aged 17-20 and those with previous driving bans. By contrast Enterprise, the

2 Economic report § 6.9.




28,

29.

largest provider in the sector, does not provide credit hire vehicles to individuals under 25.12
Direct hire and credit hire are not directly comparable markets but the CMA appears to have
treated them as interchangeable.

Finally, we are concerned to note that the CMA has not paid regard (at least on the face of
its reports) to the extensive case law concerning what is and is not properly recoverable
under a credit hire agreement. The matter has been to the House of Lords/Supreme Court
on three occasions in the last decade.” There are also numerous judgments on this question
from the Court of Appeal. The CMA has swept aside the weight of judicial comment, which
has repeatedly rejected the submission that credit hire costs are prima facie inflated or
improper.

In conclusion, the CMA’s analysis of costs in the credit hire sector is flawed. 1t has uncritically
accepted the premise that costs derive from CHC conduct. In reality, the cost drivers in the
sector are attributable to insurer-side conduct and the increased costs arising from the

CHC’s role in securing consumers’ full tortious rights.

2 see Enterprise website (“Enterprise Rent-A-Car Age Policy for UK Car Rentals* For vehicle classes A to F, mini
MPV and all vans, the driver must be 25 years of age or over. For all other vehicle classes, the driver must be
30 years of age or ofder. * Other restrictions may apply. For information relating to restrictions, please call our
contact centre on 0800 800-227"),
htto://www.enterprise.co.uk/car_rental/agePolicies.do;jsessionid=DLS1T7¢cc3gQ0km418LBf0dHgZPkvQhpLQd

x2msvxY1cR7C112cQc11245288132 Hransactionld=WebTransactionl

13 see the litigation report.
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PART 4: THE PROPOSED REMEDY IS FLAWED

30. If, which we do not accept, the AEC is correct, we further consider that the proposed remedy
is not rationally connected to the AEC. In short, the simplest remedy (in order to resolve the
‘oroblem’ of separation} is to extend the Copley position to all providers and introduce a
insurance protoco! which is properly regulated to ensure efficient and timely management
of claims by insurance companies. The GTA could be amended to remove the ‘first to the
customer’ policy and to allow for genuine competition within the sector. This remedy would
afford the insurers with precisely what they allegedly want, the opportunity to make
reasonable, proper and concrete offers to victims that dri\}e down costs.

31. The CMA’s proposed Remedy 1C does nothing to remedy the AEC identified: it does not
address itself to separation. Rather the CMA proposes to distort the market and to fix prices.
It appears that, in substance, the CMA has determined that the AEC arises from the
‘practices and conduct’ of the credit hirers. Accordingly it is that aspect of the AEC that they
have addressed.

32. We consider that this approach is flawed for two reasons:

a. The remedy is not rationally connected to the AEC: it does nothing to address the

‘problem’ of separation that was identified.

b. The remedy is disproportionate. The CMA could easily have addressed the AEC by
adopting a number of much less disruptive remedies, that were focused on the first
half of the AEC (separation).’ By way of example, customer capture might be
secured throughout the sector {via an amendment to the GTA if necessary), or
through an insurance protocol aimed at lowering costs. Rather than stimulate the
market, to keep down purportedly high costs, the CMA proposes to eliminate the
market and fix costs. |
We recognise that the CMA has considered and rejected alternative ways to capture
claims, but it has not considered why such claims are not already captured as

detailed above.

“ as set out above, we are also supportive of remedies to address the purported high fees in the second half
of the AEC, by abolishing referral fees,

11




PART 5: THE CMA HAS FAILED TO CONDUCT A PROPER VIPACT ASSESSMENT

33.

34,

Al paragraph 4.37 6f the PFR, the CMA sets out that it does not consider it needs to
investigate the market in credit hire per se. That was a mistake. The remedy proposed is an
intervention in the credit hire market. The CMA cannot impose a price cap within that
market without propetly evaluating the market itself. _

As set out above, the CMA has failed to appreciate certain legal and substantive issues about
the nature and operation of the credit hire market. We also consider that the CMA should
have conducted a thorough, quantified assessment of the impact of the proposed remedy
on the cradit hire sector. The CMA’s failure to consider credit hire as a market, and therefore
its failure to assess the impact of the remedy on the market, is a serious flaw. As explained in

the market and e"éo'nom_ic reports, Remedy 1C will result in:

T o

o

_‘_I'h"é‘ s':ul'a-s-tan.tial narrowing, perhaps elimination of competition in the market,

d,

_ Substantial detriment to customers,"”

36,

The economic report also ekplai_ns that Remedy 1C will impact in a discriminatory manner

on different providers in the market. The ‘independent’ credit hire companies, that are not

“directly linked {via the GTA or otherwise) to insurers are likely to face the most substantial

impact. They lack the ‘tie-ups’ to the insurers to provide them with a guaranteed volume of

. bulk turnover. Nor does the CMA ask who will then service these customers? In any event,

Remedy 1C will lead to a substantial lessening of competition in the credit hire market.

** Market report § 5.1-10.
** Market report § 5.11-15.
Y The economic report, § 7.11 - § 7.12.
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37.

38.

39.

40..

J. Without credit hire (or at the

very least independe.ﬁ.t credit hire), undef pfovision will rise and there will be a decline in the
incentives for insurers to provide direct hire to customers, CHCs ‘keep insurers honest’: they
are aware of, and able to secure, victims’ full tortious rights. As a résult, CHCs drive up
standards across the entire séctor.

The customers of indef)endent providers, such as DAML, will be particularly badly affected.
The 23% of customers who currently ‘fall through the gaps’ and receive no offers of support
will be left withou‘t a remedy. As we explained above, they are disproportionately likely to
lack economic and social capital (see Part 6 below). It is implausible to assume that those
individuals will secure their rights by commencing litigation agai.nst large, well resourced and
experienced insurance companies. As explained more fully below, Remedy A will also be
ineffectual as a result. An impecunious client or a client who falls into one or more, of the
categories serviced by DAML, who has not received an offer from an insurance company,
cannot and should'not be expected to start proceedings on their own, in order to enforce
their rights. Accordingly Remedy 1C may discriminate {for the purposes of Article 14 of the
European Convention on Human Rights) between persons who are economically
disadvantaged, within the ambit of Article 6 (access to the courts and toa remedy). The CMA
has also failed to conduct any kind of Equality Impact Assessment {or at least none is
available of its website). That is a further freestanding error of law.

The CMA’s only evaluation of the interests of consumers is set out in their market research
concerning whether customers were content with the provision they have received,’® 24% of
respondents did not know they were even entitled fo a replacement vehicle. This merely
accentuates the problems identified above: consumers do not know their rights and the

CMA proposes to remove one of the vital levers that secures those rights for the most

vulnerable innocent parties to accidents.

¥prR, §7.9.
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PART 6: THE EFFECTIVENESS OF REMEDY A

41, DAML supports the CiV!__A’s proposed remedy A: increasing consumers’ access to information
about their rights.

42, Non-fault accident victims, that require access to the credit hire vehicies, are largely
financially disadvantaged. As explained in the diagram on page [11] of the economic report,
they are the customers that have “fallen through the gaps’, in the éense that.neither their
own insurer, nor an at-fault insurer have offered to provide them with fheir tortious remedy
and put them back on the road. |

43. Paras 4.24-38 of the market report explains in detail the financial profile of DAML's
customers. In short, their average income is £13,732, which is half of the national average
gross income.”

44. As is also clear from the market report, DAML’s customers are disproportionately likely to.
have English as a second language.° DAML employs 6 staff with second language abilities for
precisely this reason, it also works with a network of garages with multilingual staff in o_rder
to ensure (wherever possible) that customers are ab_le to discuss their accident with
someone able to speak their nature tongue. DAML’s customers are frequently vulnerable,
often lack social capital and would not {without DAML’s assistance) obtain a replacement
vehicle. . '

45. For all those reasons, DAML is strongly supportive of Remedy A, However, DAML is also
concerned that Remedy A will not be effective on its OWn. In order to secure their full legal
rights, victims must enjoy access to effective mechanisms for securing their entitlements. It
is, for obvious reasons, unrealistic to expect consumers to engage in litigation to secure their
rights from well-resourced and experienced insurance companies. Provision of information

s¢tive: without viable mechanisms for enforcement. Therefore, we consider that

il Remedy 1C will

¥ gconomic report § 4.14 (a).
® Market report § 3.4.
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1 EXECUTIVE SUMMARY

1.1 AlixPartners LLP (“AlixPartners™) has been instructed by Armstrong Solicitors Ltd
(“Armstrongs™} to act on behalf of Direct Accident Management Limited (“DAML™), a
credit hire company (*CHC”), in relation to the UK Competition and Markets Authority’s
(“CMA™) proposed findings and proposed remedies in relation to its market investigation
into private motor insurance, In particular, AlixPartners has been instructed to consider the
areas of economic analysis in relation to credit car hire.'

1.2 Under its ToH 1, the CMA identifies two features that it provisionally concludes give rise to
an adverse effect on competition (“AEC™):

“(a) separation—that is, that the insurer liable for the nonfault driver's claim, ie the
insurer to the at-fouls driver, is often not the party controlling the costs; and

(b} various practices and conduct of the other parties managing such non-fauli drivers’

claims which (i) were focused on earning a remt from control of claims rather than

competing on the merits; and (ii) gave rise 1o an inefficient supply chain involving excessive

Jrictional and transactional costs. "2

1.3 The CMA’s quantification of potential consumer detriment resulting from ToH 1 focuses on
.the extent to which credit hire costs are higher than that for direct hires. The CMA
estimates that this results in £618 per ciaim in higher costs to at-fault insurers, with a net
detriment of £290 per claim after deducting referral fees to non-fault insurers and brokets.’

1.4 In response to this ARC, the CMA proposes a number of remedies, the most significant of
which is a dual rate price cap relating to temporary replacement vehicles provided te non-
fault claimants.*

1.5 In my view, it appears that the CMA has not fully investigated three particularly substantive
issues in relation to this AEC and remedy:

(a) what are the types of customers that credit hire seeks to serve, and what their needs
and interests are. This is particularly importani given that the purpose of credit hire
arises from the need fo restore non-fault parties to the position they would have
been in had the accident not occurred, according to tort law;

! Credit car hire arises through third party insurange, which protects non-fault drivers in the event of an accident, allowing these drivers to seek
compensation if they have temporarily tost the use of their vehicle. This includes recovering the reasonable costs of car hire where a reascmable
need for doing so is established, Currently, replacement vehicles may be provided to non-fault costamers either on a credit hire or direet hive
basis. Credit hire is where the replacement car (typically like-for-like) is supplied on credit to a nen-fault driver by a CHC, whereas direet ire is
supplied directly either by the at-faull or non-fault insurer,

! CMA, “Private motor insurance market investigation: Provisional findings report™, notified 17 December 2013 (“PFs"}, §50.

¥ This is based on the difference between rates for credit and direct hires, plus various frictional costs incurred by insurance companies, less the
costs they would incur through managing the claims themselves, CMA, revised Working Paper “Esiimation of the detriment from the separaiion
af cost liakility and cost contrad (theary of harar 1)” (“Revised WP™), 12 hme 2014, Table 12 (of §123).

4 This involves “a low rate cap based op average direct hire daily rates plus fixed replacement vehicle arvangement costs and a high rate cap
calculaied ax a multiple of the fow rate cap”. CMA, “Private motor insurance market investigation: Provisional decision on remedies”, notified
12 June 2013 (“PRs™), §7(a).

f‘"XP&]i‘l’flil(ii[‘S UK LLP Page 2




(b) why insurance companies do not seek to minimise these costs, given their ability to
do so in a variety of ways (see further below) and the CMA’s assertion that the
separation between liability and cost control costs the at-fault insurer some £618
per credit hire claim; and

(c) why CHCs’ costs and prices are higher than direct hire, and therefore whether a
price cap would achieve the CMA’s aims.

These points raise a variefy of issues as to the CMA’s finding of an AEC and the
appropriate remedies.

The characteristics of competition in and customers of ¢redit hire

1.6 Independent CHCs who are not covered by the Association of British Insurers’ General
Terms of Agreement, focus on serving those customers who have not been captured by at-
fault insurers, nor been served by non-fault insurers and lack the funds for retail car hire.

1.7 These impecunious and vulnerable customers share a number of common characteristics
that distinguish them from both direct hire customers and other credit hire customets, and
typically include: (i) earning an annual income well below national average;’ (ii) little or no
other access to funds to obtain a replacement car;® and (iii} a substantial minority who do
not speak Engfish or do not speak it as their first language.”

1.8 In serving such customers, independent CHCs such as DAML need to incur additional costs
in providing tailored services to ensure these customers receive their legal entitlement,
including additional advice, language interpretation and assistance.® These customers may
also otherwise have higher costs to serve, for example atiracting higher insurance premiums
on the replacement car. The CMA has made no substantive analysis of CHCs’ costs.

Economic effects of “separation”

1.9 There are a number of means by which at-fault insurers can already exercise to control
costs, some of which are acknowledged by the CMA including:

f For example, for a random selection of 140 DAML clients, the average gross annual salary is £13,732, which is nearly half the national median
gross annual eamings for fulltime employees of £27,000 (according to the Office of National Statistics, “dmmual Swrvey of Honrs and Karmings,
2043 Provisional Resufis”, Median gross ammual full -time carnings cited are for the year ending 5 April 2013).

® For example, the financial documents of the randomly selecied 140 DAML clients show commen features including being overdrawn
throughout the hire period, any income (salary or benefits) taken vp with outgoings such as rent and bills, no savings or spare funds in any
cuTent aceount, no overdraft facility andfor credil cards, er credit cards that are “maxed out” or ¢lose to the authorised credit Timit,

7 For example, ont of 3530 hire claims for DAML in 2013, around a third of these involved customers whe do not speak English as a first
language, or do not speak English at all,

% Peter G. Gradwell (Exchange Insurance Services Limited), “Credit Hire - Market Structure Report: Respense fo the Competition and Market
Authority's investigation into Private Motor Insurance; Report prepared for Direct dceident Management Limited”, 8 July 2014 (“Credit Hire
market repert™), §4.21.
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(a) claims capiure and use of direct hire at the first notification of loss ("FNOL”), ?
with claims were captured in about 32% of all non-fault cases;'®

(b} a “Copley offer”, where at-fault insurers can make an offer of a replacement
vehicle to the non-fault claimant at any point in the credit hire that could limit the
charges that the claimant can recover from the at-fauli insurer.'! The CMA notes
this, but observes the use of Copley offers is “unusual”;'* and

{c) in the case where a vehicle is imecoverably damaged, the at-fault insurer can
prevent any reimbursement for car hire by sending a “without prejudice” cheque
for the written-off vehicle."”

1.10 ¥ consider that the most likely reason why at-fault insurers rarely utilise these means of cost
constraint is because of their inherent incentives to under provide, such as by not offering a
replacement vehicle at all. This is because the non-fault claimant is not their customer, and
reputational damage is potentially weak, These incentives may actually be exacerbated by
intense price competition among insurers,’* since such competition would strengthen
incentives to save costs through under provision. Moreover, a key potential economic
benefit of having non-fault claims handled by non-fault insurers and CHCs is their role in
mitigating this under provision, a benefit that the CMA has omitted to take into account.

1.11 The CMA acknowledges these incentives and has rejected alternative remedies which would
limit the separation between liabitity and costs,'” but do not adequately account for these
incentives.

1.12 Under provision is likely to harm all credit hire customers, particularly given customers are
often distressed afier an accident, have low awareness of their tortuous rights, typically do
not have accidents frequently, and find financial products difficult to navigate. Impecunious
and vulnerable customers are especially likely to be less aware of and able to enforce their
rights without representation, particularly given ianguage difficulties and their lack of the
funds,

The CMA’s consumer detriment estimate and consequences of the CMA’s price cap
remedy

1.13 The CMA advances no evidence that CHCs have substantial market péwer. As the CMA

acknowledges, it had “not seen evidence that CHCs earn more than normal profits”, and

“consider it unlikely that CHCs earn more than normal profits”.'® -

9 As the CMA sots o, “[alf-fault insurers have an inceniive fo ‘copthire’ a claint yo that they can control costs gffectively. A captured clain is
one where the au-fanlt instrer agrees with the non-famdt driver that it will manage the claim”, PFs, §42.

1° PFs, §42,

" Subject Lo compliance with certain requirements about what content and level of information is to be provided to the non-fault claimant, as set
ont in the Court of Appeal decision in Copley v Lawn.

"2 PFs, §3.20,

3 Credit Hire market report, §5.26.

'* PFs, $5.13.

"* In considering remedy options to ensble at-fault insurers to capture every claim, the CMA observes hat “at-fandt insurers wonld have fess
incentive lo meel claimanis' tegal entiti 5™, where other providers currently provide a constraint on at-fault insurers acting on this threat.
PRs, §2.192,
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1.14 The main alternative explanation for higher prices is that CHCs have higher costs than direct
hire companies. However, the CMA has not considered at all the actual costs of CHCs such
as DAML, nor carried out any assessment of why these costs generate higher prices.

1.15  While the CMA infers that CHCs compete excessively on referral fees,'” the CMA does not : z
acknowledge that some independent CHCs, such as DAML, pay referral fees only on a
limited basis. Moreover, referral fees could simply be banned, and I understand that DAML
would support such a ban,'®

116  The CMA has also attempted to account for potential differences in costs due to differences
in the quality of vehicles provided under credit hire as compared with direct hire,” and uses
the reventies of the main direct hire providers to ensure that charges for additional services
such as young or high-risk drivers and chiid seats are captured.”™

1.17  However, there is a range of other potentially significant reasons for why these costs vary. : i
For independent CHCs, these include the additional costs of serving impecunious and '
vulnerable customers. Accordingly, there is a serious question of whether direct hire is the

~ appropriate benchmark particularly for independent CHC services, given different offerings
and business models for each service, There is also no consideration of the fact that insurers’
claim handling processes increases CHCs' costs and thus prices, and there would be merit in
measures being imposed to address this,

1.18 Without consideration of these issues, the CMA is proposing a price cap at significantly
lower levels for cases where liability is undisputed as compared to current charges.”

119 -'-.leen 1he lack of excess prclﬂt for CHC ﬁrms, such a prlce oap i is l]kely to result in:

' (b) potential adverse aftempts at mitigating such losses, particularly if independent - Y
" CHCs reduce ot cease services to their impecunious and vulnerable customers who : 29
incur higher costs to serve, resulting in such customers not being served at all 5

i
[

18 prs, §6.17,

1" PRs, §2.104. :

'® Moreover, if this were the sole issue, a mere direct method of removing referral fees would be to ban them, which the CMA. considers but

dismisses as an ancitlary remedy to price caps. PRs, §2.237.

" Ravised WP, §114. iﬁ
; * Revised WP, Table 3 (of §60), ]
i ¥ The CMA proposes a low rate cap of £583, which is half of the high rate cap that the CMA notes is “approximately simiar.to the curreni GIA : i z"
' fevel™ and therefore more than half of independent CHC charges, which are higher than GTA rates, PRs, §2.88 and footnote 36. o

2 Credit Hire market report, §5.11f. ) ’
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2 ALIXPARTNERS’ INSTRUCTIONS, THE AUTHOR OF THIS REPORT, AND THE
STRUCTURE OF THE REPORT

AlixPartners’ instructions

2.1 AlixPartners LLP (“AlixPartners”) has been instructed by Armstrong Solicitors Ltd
(“Armstrongs™) to act on behalf of Direct Accident Management Limited (“DAML”), a
credit hire company (“CHC™) whose business income is solely derived from providing
credit hire services to members of the public following non-fault accidents. AlixPartners has
been instructed in relation to the UK Competition and Markets Authority’s (“CMA”™)
proposed findings and proposed remedies in connection with its market investigation into
private motot insurance.

22 In particular, AlixPartners has been instructed to consider the arcas of economic analysis in
relation to credit car hire which the CMA should have considered regarding the alleged
adverse effect on competition (*AEC™) arising from the separation of cost liability and cost
control (Theory of Harm 1, “ToH 1), and the proposed remedies for this AEC (focusing
on the dual rate price cap relating to temporary replacement vehicles provided to non-fault
customers),

2.3 Accordingly, this expert report focuses on the economic issues of the case. The facts and
background to the credit hire industry are covered by a separate report commissioned by
Armstrongs, “the Credit Hire market report™,* which this report refers to where appropriate.
This report also refers to another report commissioned by Armstrongs which considers the
fegal issues raised by credit hire, “the Litigation report”,

24 At the request of Armstrongs, DAML’s external legal advisers, this report has been prepared
by AlixPartners in accordance with the standards required of an independent expert witness
providing evidence for UK court proceedings under Part 35 of the Civil Procedure Rules,
albeit that this report is addressed to the CMA rather than to a court. Further information on
Armstrongs’ instructions and the standards to which this report has been prepared can be
found in Annex 1 of this report, '

The author of this report

25 1 am a Managing Director in AlixPartners’ European Economics Censulting practice. Iam
an economics expert on competition matters with some 25 years® experience advising on
market/sector investigations, antitrust cases, and mergers. In preparing this report, I have
been assisted by relevant colleagues, mast notably Cherry! Ng, another sconomist who is a
Vice President at AlixPartners, who has worked under my direction and supervision.

3 CMA, “Private motor jnsurance market investigation: Provisional findings report”, notified 17 December 2013 (“FFs”), see e g. F414F.

H CMA, “Private motor inswrance market investigation: Provisional decigion on remedies”, notified 12 June 2013 ("PRs"), see e.g. §7HE.

2 Peter G. Gradwell (Exchange Insnrance Services Limited), “Credit Hire - Market Structure Report: Response to the Competition and Market
Authority's investigation info Private Motor surance; Report prepared for Direct Accident Management Limited”, 8 July 2014,

 Armstrongs, “Written submissions detaifing case Jaw relating to credit hire litigation: ‘The Litigation Report' - Report (o supplement the
wrilten submissions and reporis on behalf of Divect Accident Managentent Limited”, 8 July 2014,
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2.6 I have advised on a considerable number of UK Office of Fair Trading (*OFT”) and
Competition Commission {(“CC”) matket and aniitryst investigations, including the OFT’s
investigation of information sharing in the motor insurance market, the CC Groceries
investigation (and subsequent remittal), and successful appeal of the OFT’s decision in
relation to alleged tobacco price fixing. In total, | have acted on over 30 market and merger
investigations before the CC and the Monopolies and Mergers Commission,

2.7 I have written widely on competition issues, including articles on “Ar Economic Perspective
on EU and UK Competition Policy in the Insurance Sector” in ICLG’s “Guide to Insurance
and Reinsurance 20147, pay-for-delay in pharmaceuticals cases, a series of articles on the
economics of EU and UK merger control in ICLG's Comparative Legal Guide to
International Merger Control, co-authoring the leading book on UK merger control (Parr,
Finbow and Hughes), and co-authoring the section on the economic assessment of
competition law damages in the 2004 Ashurst report for the European Commission.

2.8 I have a Master’s degree in Economics from Queen Mary College, University of London,
and a Bachelor’s degree in Accounting with Economics from the University of Kent at
Canterbury.

Structure of the report
29 This report is divided into a number of sections:

{a) section 3 provides a summary of the CMA’s ToH 1, and outlines the key relevant
economic issues in relation to credit car hire that in my view the CMA shouid have
investigated in relation to this ToH both as regards its assessment of the AEC and
appropriate remedies;

(b) sections 4-6 consider the underpinnings of the CMA’s analysis of the AEC which it
"~ has found:

( section 4 sets out: (a) # summary of the CMA’s analysis of competition
in credit car hire services and the characteristics of the consumers whom
use these services; {b) the nature of competition within credit hire
services; and {c) the types of customers that typically use these services,

in particular impecunious customers;

{ii) section 5 assesses the economic reasons for the separation of cost
liability and control in the credit hire sector. In particular, it considers
the rele of the credit hire sector in preventing a greater market failure
caused by the under provision of credit hire services (referred to

generally as “under provision™);

(iii} section 6 considers of the CMA’s estimate of potential consumer

detriment in the context of the risk of under provision; and
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(c) section 0 assesses the CMA’s proposed price cap remedy, taking into account the
conclusions reached in the preceding sections.
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3 SUMMARY OF THE CMA’S TOH 1 AND RELEVANT ECONOMIC ISSUES

The CMA’s ToH 1: Credit hire is too expensive due to rent seeking and excessive costs,
and price controls on credit hire rates will address this?

3.1 On 12 June 2014, Alasdair Smith, Chair of the private motor insurance investigation group
and CMA Deputy Panel Chair, said:

“There are aver 25 million privately registered cars in the UK and we think these changes
will benefit motorists who arve currently paying higher premiums as a result of the problems
we 've found.

A cap on replacement vehicle costs will reduce the amounts charged to insurers of at-fault
drivers, which will cut out some of the ingfficiencies in the system and feed through fo
reduced premiums for all drivers. Through the measures we propose o introduce, we will
address the problems that stem from those managing the non-fanit accident claim having
little or no incentive to keep costs down.””

32 As set out above, the focus of this report is the CMA’s ToH 1 in relation to credit car hire.
Credit car hire arises through third party insurance, which protects non-fault drivers in the
event of an accident, allowing these drivers to seek compensation if they have temporarily
lost the use of their vehicle. As the CMA sets out, “[tlhe non-fault driver is entitled to
recover the reasonable cosis of car hire, provided the reasonable need for an allernative
vehicle can be established ™

33 The CMA further notes that “[a] replacement car may be provided either on a credit hire or
direct hire basis”.® Credit hire is where the replacement car (typically like-for-like) is
supplied on credit to a non-fault driver by a CHC, whereas direct hire is supplied directly
gither by the at-fault or non-fault insurer. In both cases, the costs are recovered from the at-
fault insurer.”

34 No issues have been identified as regards direct hire or retail hire (i.e. where consumers
arrange for car hire themselves, pay upfront and are reimbursed by the at-fault insurer).
Under its ToH 1, the CMA identifies two features that it provisionally concludes give rise to
an AEC;

“(a) separation—that is, that the insurer liable for the non-fault driver’s claim, ie the
insurer to the al-fault driver, is often nol the party controlling the costs; and

() various practices and conduct of the other parties managing such non-faull drivers’
claims which (i) were focused on earning a remt from conirol of claims rather than

¥ ChiA press release, “CMA seis out changes for private motoy insurance”, 12 June 2014
* PFs, §3.16.
# PFs, §3.18.
 pFs, §3.88.
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compeling on the merits, and (ii) gave rise to an inefficient supply chain involving excessive
’!31

Jrictional and transactional cosfs.

3.5 In relation to point (a), the CMA observes that “non-faudt insurers and brokers usually refer
non-fault drivers to a CHC for a replacement vehicle, which is then provided under a credit
hire contract, On the other hand, when a eclaim is captured by the atfault insurer,
replacement cars are arranged directly between the at-fault insurer and a car hire company
(direct hire)”*

3.6 Based on this, the CMA’s quantification of potential consumer detriment resulting from
ToH 1 focuses on the extent to which eredit hire costs are higher than that for direct hires,
and then adds in various frictional costs incurred by insurance companies less the costs they
would incur through managing the claims themselves. The CMA estimates that this results
in £618 per claim in higher costs to at-fault insurers, with a net detriment of £290 per claim
after deducting referral fees from which non-fault insurers and brokers profit™ (the
principles behind these estimates are discussed further in section 0), The CMA’s estimates
also suggest that it considers credit hire to cause by far the largest amount of net detriment
in relation to ToH 1.%*

3.7 The “various practices and conduct” outlined in point {b) above are expanded on later in the

CMA’s provisional findings, which set out that “the party handling the claim has the
opportunity to earn a rent on the non-faull claim (by charging the at-fault insurer more than
the cost incurred)” > resulting in the following effects:
“(a) Claims handling and car hire iniermediaries charge at-fault insurers more than the
cost incurred, leading to disputes with at-foult insurers and a high level of frictional and
transactional costs. Claims handling and car hire intermediaries in furn compele to obtain
work via referval fees and this provides non-fault insurers, brokers (and others} with an
opporiunity to eqiril @ renl,

(b) Some, but not all, non-fault insurers directly charge at-fault insurers more than the cost
of repairs incurred (though the practice of one insurer is currently subject to litigation in
the appeal courts).

(c} When cars are written off, at-fault insurers may not receive the full salvage value of the

car. »i6

The latter two points ((b) and (c)) are clearly irrelevant to credit car hire. As regards (a), it
should be noted that DAML pays only limited referral fees.’

M PFs, $50.

 pFs, §6.13.

35 CMA, revised Working Paper “fistimation of the detriment from the separation of cost Hability and cost control {theary of harm 1) ("Revised
W, 12 June 2014, Table 12 (of §1213).

M See, e.g., Revised WP Table 17 (of §136).

3 PTs, §6.86.

* PFs, §6.87,

¥ Sue further Credit Hire market report, §5.41-§5.45.
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38

39

3.10

31t

3.12

3.13

The CMA also considers that separation gives rise to “frictional and transactional
costs... Insurers and brokers are competing lo find ways of earning a rent from their control
of non=faull claims, rather than simply ‘competing on the merits m 38

In response to this AEC, the CMA proposes a number of remedies. The most significant
from DAML’s perspective, and the focus of this report, is a dual rate price cap relating to
temporary replacement vehicles provided to non-fault claimants, “with a low rate cap based
on average direct hire daily rates plus fixed replacement vehicle arrangement costs and a
high rate cap caleulated as a muitiple of the low rate cap”.”® This price cap would be
“mandatory for all those involved in the provision of replacement vehicles to claimants
(insurers, brokers, CHCs/ CMCs [claims management companies], repairers and vehicle
recovery providers)”.*

Given the CMA’s AEC finding relates, in substance, to CHCs, and the price cap remedy is
likely to signiﬁcantly impact CHCs and their customers, it is surprising that the CMA does
not appear to have investigated a number of issues relating to CHCs that seem relevant to its
AEC finding and price cap remedy.

Relevant economic issues

There are three particulatly substantive issues to be addressed in this report.

What are the jnterests of non-fault drivers seeking credit hire?

Firstly, there is an important question regarding the types of customers that credit hire seeks
to serve, and what their needs and interests are, The fundamental purpose of credit hire is to
ensure that a party who is not at fault is able to obtain a suitable replacement vehicle, 1
understand that there is a substantial body of case law which emphasises the importance of
ensuring that non-fault claimants obtain access to their full tortious rights.”!

However, the CMA has not carried out any analysis of the characteristics of credit hire
consumers or whether their legal requirements are in fact currently being met. In particular,
the CMA has not considered whether many non-fault consumers are not offered a
replacement vehicle at ail. Nor has it considered a non-fault claimant’s overall bargaining
position should she accept direct hire from the at-fault insurer. (For example, what if there
were a dispute between the at-fault insurer and a non-fault claimant as to the value of a car
written off and where that insurer is directly providing replacement car hire? Since the
insurer can terminate the car hire, this is likely to confer (directly or indirectly) negotiating
leverage to the at-fault insurer over the claimant, In my view, this is highly relevant to the
identification of the AEC for reasons considered further below.

3 PFs, §6.88.
¥ PRs, $%(a).
W PR3, §2.57.

* See, e.g., Litigation report, §4.11T.
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314

3.15

316

3.17

318

Moreover, these matters are also highly relevant to the appropriate remedy. It is difficult to
see how a proper cost-benefit analysis of the CMA's proposed price cap can be carried out
without such analysis.

Why is there separation between cost control and liability?

In the present case, the CMA asserts that the separation between liability and cost contro}
costs the at-fault insurer some £618 per credit hire claim.**  This begs an obvious question
as to what steps may insurance companies take to minimise those costs? If they do not take
those steps, that begs the subsequent question, why not?

The first opportunity which the insurance companics have to minimise credit hire costs is to
“capture” the claim by contacting the non-fault consumer after their own (at-fault) customer
reports the accident to them and provides them with the contact details of the non-fault party
(first notification of loss or “FNOL”).*

The second oppartunity arises once a claim for credit hire is contemplated. The solicitor
acting for the non-fault party will contact the at-fault insurance company shortly thereafter
or indeed before the credit hire has commenced (for example, if the car is still driveable and
the car is being booked in for repair sometime in the future). Indeed, the CMA has
explicitly acknowledged in its provisional findings that insurance companies can minimise
the costs of credit hire via this route:

“If the non-fault driver enters a hire agreement of either type, the courts will consider
whether they were aoffered an equivalent vehicle free of charge, when assessing the
reasonableness af the claim for hire costs. The courts will not normally take account of the
availability of a replacement vehicle under a non-fault driver's insurance policy. A non-
fault driver does not have to accepi an offer of a replacement vehicle from the ai-fault
insurer. However, under tort law principles, it might be unreasonable to claim credit hire
rates if the at-fanlt insurer offered the non-fault driver an equivalent replacement vehicle
at a lower cost. The at-fault insurer will have to demonsirate that sufficient information had
been provided to the non-fault driver in order to allow the non-fault driver 1o make an
informed decision whether to hire from a credit provider or to accept the offer from the at-
fault insurer. They will be able to claim compensation for the actual rate incurred even if it
is above local averages, provided it falls broadly into the range of local hire rates. [FN 13
“In which case the non-fault driver would only cover the costs that the at-fault insurer
would have incurred”]™** (Emphasis added.)

The offer is commonly referred to as a “Copley offer” after the Court of Appeal decision in
Copley v Lewn.® The key point to appreciate is that at-fault insurers can make an offer of a
replacement vehicle to the non-fault claimant at any point in the credit hire or indeed before

2 The at-fault insurer will not eam any offsetting referral fees from claims against them, so on the CMA’s analysis these claims do cost the at-
fault insurer £618.
** See further Credit Hire imarket report, §6.31f.

“ PFs, §3.19.

+ See further Litipation report, §6.Hf.
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the credit hire commences. Subject to compliance with certain requirements set out in the
court decision about what content and level of information is to be provided to the non-fault
claimant, a Copley offer would then limit the charges that the claimant can recover from the
at-favlt insurer, if the claimant unreasonably refuses or ignores the offer.

310 Indeed, I understand that the solicitor instructed by DAML at Armstrongs writes almost
immediately to the at-fault insurer, on being instructed, which may be before any credit hire
has commenced (if the car is driveable and the repair is occurring later) or shortly after
credit hire has commenced,*® This is essential given the claimant’s legal requirement to
mitigate their losses, and the claimant would thus otherwise be prejudiced if the at-fault
insurer was not provided a further opportunity to intervene. Moreover, the case studies
provided in the Credit Hire market report indicate that Armstrongs writes on more than one
occasion to request payment and inform the insurance company that credit hire is
continuing.”

3.20 However, the CMA simply disregards this possibility by stating that:

“In practice, this type of strategy to capture customers is unusual. We note that under the
ABI General Terms of Agreement between subscribing insurers and credit organizations
(the GTA—see paragraph 3.89), insurers and CHCs agree not to intervene once a non-fault
driver has been captured by another entity (referred to as the first fo a customer’
principle). ® (Emphasis added)

321 It is puzzling that the CMA has not assessed at all why “this nype of strategy to capture
customers is unusual”, since this would remove the separation between liability and cost. If
‘capture’ were a commonplace feature of credit hire cases, “the non-fauit driver would only
cover the costs that the at-fuult insurer would have incurved”. As set out in the Credit Hire
market report” and in the sections below, DAML is not party to the GTA and can confirm
that this is also the case as regards its claims. (As an aside, if the separation issue were
some aspect of the GTA, this issue could be readily addressed by amending the GTA).
Given the above, it would seem pertinent to consider what steps the insurance companies do
take and also to assess the incentives that motivate their conduct. However, the CMA does
not do sc.

322 In the event that the not at-fault driver’s car has been written off, the third opportunity for
insuret to reduce the cost of credit is to reduce its duration by paying out the value of the car
quickly. This payment can be made on “a without prejudice” basis, which is sufficient for
the claimant to lose her tortious right to credit hire.”® Again, the CMA has not considered
this possibility.

* Credit Hire market report, §5.26,

+ Credit Hire market report, §5.24fF,

** PFs, §2.19.

* See, ¢.g., Credit Hire market report, §1.8.

** See further Credit Hire market report, §5.26.
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323 The most likely answer as to why at-fault insurers do not seek to gain such control is that
they have a strong cost incentive to under provide. It is my opinion that, by choosing not to
offer all claimants a replacement vehicle, insurers would save costs by "losing” claims along
the way. In particular, claimants ignorant or uncertain as to their legal right to a
replacement vehicle, or who have simply been dissvaded from pursuing their rights due to a
combination of uncertainty, hassle, inconvenience and inertia, will simply adopt the default
position of not having a replacement car.

324 1 assume that the issues of under provision are uncontroversial. Indeed, the CMA
acknowledges that “in the absence of separation insurers (ie if at-fault insurers handled all
claims from non-fault parties) insurers would have an incentive to under-provide on service
as well as to control costs™.”

3.25 Moteover, the CMA is instead explicit that its assessment of harm does not consider
insurers’ incentives to reduce costs by providing fewer replacement cars, nor what this
would mean to non at-fault claimants. For example, in its paper on the “Estimation of the
detriment from the separation of cost liability and cost control (theory of harm 1)” the CMA
states that:

“We do not include in any of our calewlations of the detriment any cost savings to insurers
{and consequent benefits to consumers from lower premiums) from providing fewer
replacement cars if there were no separation”.

“We do not reflect in any of our calculations any benefits of separation to claimants who
would otherwise not be provided with a replacement car, or would get only a courtesy car
Jfrom a repairer.”

Why are CHCs® costs high, and therefore would a price cap achieve the CMA’s aims?

326  The third substantive issue relates to why credit hire prices are higher than direct hire
prices? It is striking that the CMA has not considered at all the actual costs of CHCs, such
as DAML, nor carried out any assessment of why these costs generate higher prices. This
omission is surprising since these costs are the source of the ABC which the CMA has
found, and the CMA asserts that its proposed price cap “will cut out some of the
inefficiencies in the system™.>

327 A price cap could in principle remove excessive profits, but the CMA acknowledges that it
had “not seen evidence that CHCs earn more than normal profits”, and “consider if unlikely
that CHCs earn more than normal profits”.*

328 Even if CHCs are not earning excessive profits, their costs could be too high if CHCs® had
incentives to compete excessively in paying referral fees, since they would not be able to

S CMA, revised Working Paper “Estimaiion of the detriment from the separation af cost liability and cast control (theovy of harm £} (“Revised
WP™), 12 June 2014, §25.

* To quete the CMA’s press teleasc.

%I PFs, 86.17.
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recover such fees if they were not covered by the price cap. However, this misses the point
that DAML expenditure on such fees is limited (but some payments are unaveidable due to
the scale of the payments made by its larger competitors) and that DAML is opposed io
them.™ More generally, a more direct way of removing referral fees would be to ban them;
this point is considered further in section 7.

3.29 Businesses earning limited profits have incentives te control their costs, Moreover, CHCs’
costs are, in fact, largely outside their control since they are largely determined by the
conduct of insurers in their handing claims or other third parties (such as the costs of
procuring car hire of the costs of insuring cars).” In such circumstances, the imposition of
large price reductions couid compromise the very existence of CHCs, including DAML.

3.30 These issues are explored in turn below.

¥ See further Credit Hire market report, §3.41-§5.45,
*4 See further Credit Hire market report, §4.14.
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4 CHARACTERISTICS OF COMPETITION IN AND CUSTOMERS OF CREINT
CAR HIRE SERVICES

4.1 This section sets out; (i) a summary of the CMA’s analysis of competition in credit car hire
services and the types of customers that use those services; (ji) the nature of competition
within credit hire services; and (iii) the characteristics of the consumers whom use those
services, in particular a class of impecunious customers.

Summary of the CMA’s analysis

42 It is surprising that the CMA has not investigated in any depth the nature of competition
within the credit hire market, particularly since the CMA’s own guidelines observe that
remedies to control outcomes — most commonly price caps — “directly overrides market
signals with the result that it may generate distortion risks over time that increase the
effective cost of the remedy or reduce its effectiveness™® This suggests that in order to
impose a price cap, the CMA would need to conduct a detailed assessment of existing
competition in credit hire, and whether this would be distorted by the remedy,

4.3 The CMA attempts to address this in its provisional remedies decision by stating that:

“due to the separation of control and liability, there is no competition over the amount that
can be charged to the at-foult insurer. Rather, the amount that can be charged to the ai-
Jault insurer is currently determined by GTA rates or, for claims outside the GTA, by the
basic hire rate. Competition between CHCs/CMCs is instead over the referral fee paid lo
referring parties. Our proposed remedy would not reduce competition between CHCs to
obiain business from referring pariies, though it would affect the level of any referral fee
paid.”’

44 The CMA does not advance any further facts or discussion of competition in credit hire. In
particular, the CMA dees not appear to have considered at all how competition may differ
between CHCs that are party to a voluntary protocol (the General Terms of Agreement
(“GTA™)) with the Association of British Insurers (*ABI”), and those that are not.
Similarly, the CMA appears unaware that DAML only pays limited referral fees and thus
the CMA’s observations do not apply to it to any material degree. As noted above, if the
CMA is concerned about the level of such referral fees it could simply ban them, which we
understand would have DAML’s support and this peint is considered further in section 0.

4.5 In relation to the types of customers that use credit hire, the CMA notes that if credit hire is
used, any credit costs over and above the “spot rate” {car hire rates to retail customers) can
only be recovered if the non-fault party had no choice but to use a CHC, e.g. they are

“impecunious”.”

* Competition Commission guidelines adopted by the CMA, “Gridetines for mavket investigations: Their vole, procedures, assessmen! and
remedies”, April 2013 §89,

TPRs, §2.104,

* PFs, §3.18.
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4.6 It is surprising that, having noted this point, the CMA has not undertaken any substantive
investigation into impecunious not at-fault claimants who — unlike other customers — have
ne choice but to use a CHC. Consequently, the CMA has also not considered the
characteristics of impecunious customers, nor the type of services that such impecunious
customers value and require. Nor has the CMA sought their specific views (for example,
through a consumer survey focusing on such customers). Moreover, the CMA has had no
consideration of the specific impact of its proposed remedies on such consumers,

4.7 The characteristics of competition and customers in credit car hire — and what the CMA may
have found had it adequately investigated them — are discussed further below,

Competition within the credit hire market

4.8 Credit car hire is provided by two main types of providers:

(a) those who are party to the agreement to the GTA with the ABI (referred to
henceforth as “ABI CHCs™). As the CMA notes, the GTA “sets out the terms,
conditions and rates of credit Wre for replacement vehicles to non-fault
claimants’®®  The Credit Hire Organisation submitted to the CMA that an
estimated 77% of credit hire and credit repair claims are settled under the GTA®
The largest of these ABI CHCs are Helphire and Enterprise Hire-a-Car; and

(b) those who are not party to the GTA, commonly referred to as “independent” CHCs,
of which DAML is one of the largest.

4.9 The mode of competition to win customers for these two types of providers tends to differ
significantly, as set out further in the Credit Hire market report, where:

(a) ABI CHCs receive most of their customer velumes through referrals from non-fault
insurers and brokers (although they do not have to exclusively serve these
customers). ABI CHCs tend to have contracts with an insurer for a certain volume
of customers.”’ The GTA daily hire rates charged by ABI CHCs tend to be lower
than those charged by independent CHCs, because the GTA offers incentives that
ABI CHCs will be reimbursed within a certain time period (the GTA rates are
linked to the amount of time it takes to reimburse the CHC);62 and

(b) independent CHCs generally advertise for their customers (who are typicafly those
not served by either non-fault or at-fault insurers, set out further below). This
includes advertising in local garages that are typically their customers’ first point of
call, as well as with recovery and storage agents, via brekers and on the internet,
Accordingly, independent CHCs do not compete on referral fees (DAML pays only

3 DEg, §3.89.

 PFe, Appendix 6.1, §7.

8 Credit Hire market report, §4.15.
 Credil Hire market report, §4.19 - §4.21.
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limited referral fees to garages), but mainly compete on the service quality
provided and reputation.®’

4,10 In short, the CMA does not seem to appreciate how CHCs compete, namely they compete to
best serve non at-fanlt claimants’ interests. Given that compulsory third-party insurance is
intended to protect such interests, it is essential to recognise the importance of this
competition, and thus the costs which CHCs incur in order to compete,

4.11 As an illustration of this point, the CMA observes that collision damage waiver (“CDW”}
cannot be recovered from the at fault insurer under terms of the GTA.* This, however, does
not reflect claimants’ legal entitlements; it is simply an industry agreement.” All of
DAML’s clients, on the other hand, are entitled to protect the vulnerable position in which
they have been placed, by taking of CDW and TEW (theft excess waiver) in respect of the
rental of the hire vehicle. A CHC’s insurance is typically one of its largest operating costs as
it reflects the significant risk of insurance to the insurer of the hire company in provision of
hire vehicles to individuals who are treated as high risk (e.g. 17 year olds, those with driving
penalties which can include previous bans etc.) as such the excess of such an insurance
policy are high,

4.12 One theoretical possibility is that CHCs® focus on referral fees and high service quality
might enable them to earn excessive profits, due to a lack of emphasis on price. However,
the CMA acknowledges that it had “not seen evidence that CHCs earn more than normal
profits”, and “consider it unlikely that CHCs earn more than normal profits” 5 Moreover,
insurers already have the means through their legal rights to constrain CHCs® costs, for
example by using a Copley offer as already discussed.

Types of customers in credit car hire

413 The CMA has also failed to consider the different types of customers being served by credit
car hire. In particular, a class of customers are currently being served mainly by
independent CHCs through a selection process in the market, where these customers have
not been captured by at-fault insurers, nor been served by non-fault insurers (often because
they are on ly covered by third party insurance) and they lack the funds to purchase car hire
directly. (There may be a remaining number of non-fault drivers who have “fallen through
the gaps” and not been served at all.) This particular category of customers is highly
vulnerable for the reasons considered further below. This selection process is set out in
more detail in the Credit Hire market report,” and summarised in the figure below.

% Credit Hire market report, §4.14¢ii1).

“ CMA, revised Working Paper “Fstimation of the detriment fram the separation of cost liability and cost contral {theory af karm 1) (Revised
WP, 12 June 2014, footnote 17

5 See further Litigation report, section 5.

% PFs, §6.17.

% Credit Hire market report, §4.1.
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Figure 1: Selection process for impecunious customers

Yes  “Capture” by at-fault

Direct hire — insurer?
Mo
v — Courtesy car
Covered by non-fauit Yes {depending on
insurer? - insurance policy)
No
{Unserved) dremmaom- e o e o e el AR CHE
w
independent CHC or
retail hire

4.14 In short, it is important to appreciate that the type of customers DAML serves may differ
markedly from the average non-fault claimant with a legal entitlement to a replacement car.
Instead, as an independent, DAML focuses on serving all impecunious claimants without
exception whose legal entitlements would not otherwise be served — regardless of age,
language bartier, need for any type of vehicle, endorsement on policy and/or previous
driving bans eic. This obviously affects insurance and vehicle costs,” These impecunious
and vulnerable customers share a number of common characteristics that distinguish them
from both direct hire customers and other credit hire customers, as set out further in the
Credit Hire market report and which typically include:

(a) earning annual income well below the national average. For example, for a random
selection of 140 DAML clients, the average gross annual salary is £13,732,% which
is about half the national median gross annual earnings for full-time employees of
£27,000;,°

(0 little or ne other access to funds to obtain a replacement car. For example, the
financial documents of the randomly selected 140 DAML clients show common
features including being overdrawn throughout the hire period, any income (salary
or benefits) taken up with ouigoings such as rent and bills, no savings or spare
funds in any current account, no overdraft facility and/or credit cards, or credit
cards that are “maxed cut” or close to the authorised credit limit. More generally,

& Such customers could also choose an ABI CHC to provide them with a replacement car, but this is less common.

 Credit Hire market report, §4.34.

™ QOtfice of Nationa! Statistics, Annual Survey of Hours and Barnings, 2013 Provisional Results. Median gross annual full-time earnings cited
are for the year ending 5 Apail 2013,
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custotners may also have a poor credit history or even a bank account (or only one
offering a cash card);”

() some 98% of DAML’s cusiomers are referred from garages/recovery or storage
agents or call from their premises, and they are otherwise without any assistance;’
and '

(d) the vulnerabiiity of these customers is often farther increased by their personal

circumstances, in terms of language, education and wnderstanding. For example, a
substantial minority do not speak English (or do not speak it as their first
language). For DAML, out of 3503 hire claims in 2013, around a quarter involved
customers for whom English was not their first language, and another 13% of
customers did not speak English at all.” To put these figures in context, the 2011
Census indicates that only 133,000 people living in England and Wales did not
speak English and only 8 per cent did not have English or Welsh as their first

language.™

4,15 . The Credit Hire market report also observes thai these customers are likely to have only the
minimum legal requirement in insurance cover, and to have a poor understanding of
insurarice protocols.”

4,16 The CMA states in a footnote in Appendix 6.5 that “the fest for impecuniosfty does not
appear 1o be clear and, with the exception of WNS Assistance, the CMCs/CHCs on our
sample do not appear to assess whether a driver requires a replacement car on crédit

terms”.’ This does not reflest DAML’s expetience. |

4.17 Moreov.cr, iﬁlpecﬁniosi_ty is .s;.t"r.i.ctly assessed and challenged bylnsurers and third ﬁaﬁies, a{éw;
_set out in the Credit Hire expert'report.?s For example, in a random selection of 140 DAME o
clients, 80 of these are likely to be assessed as clear-out cases of an impecunious client, but
the remsining 60 clients are lkikely to face a dispute {(e.g. because the client’s bank
statements. demonstrate lack of funds but the at-fault insurer may suggest the claimant

should have faken out a loan or credit card {0 spot hire or replace their vehicie).

4,18 Such characteristics are likely 1o affect the degree to which these customers are aware of
their tortuous rights, and their ability and willingness to bear the risks of seeking redress
‘without intermediation, as compared with direct hire cusiomers, These characieristics also

! Credit Hire market report, §4.37, §3.3,

™ Credit Hire market report, §4.1,

™ Credit Hire market report, §3.4,

™ See further hitp: fwww.bbe.conkiewsiuk-21259401.
¥ Credit Hire market report, §3.3-33.4,

* PRs, Appendix 6.5, footnote 6 {to §49).

" Credit Hire market report, §4.24,

™ Credit Hire market report, §4.26, §4.29ff
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mean that certain market failures, such as the under provision of replacement cars, are likely
to affect these customers to a greater extent than other types of customers.

4.19 As emphasised in the Credit Hire market report,” and set out in more detail in section 0
below, atl of these characteristics must be judged in light of the fact that those whose
accident is so severe that they have lost the use of their car may well be shaken, upset or
hurt, and people may have such accidents only infrequently. Other studies of consumer
behavioural traits suggest that consumers make poor decisions in financial markets even in
less stressful scenarios, particularly in circumstances where there are information
asymmetries (for example, consumers have low awareness and understanding of their
tortious rights). In the present case, the “default option” - i.e. what happens if the non-fault
claimant does nothing — is that they would receive no replacement vehicle at all or
something inadequate, regardless of their legal entitlements.

Section conclusion

4,20 To summarise the discussion above:

() it is surprising that the CMA has not considered in more detail the nature of
competition in credit hire services and the types of consumers that use such
services, given its ToH 1 and associated remedy would significantly impact them;

(b) had the CMA investigated competition in credit hire in more detail, it would have
found that ABI CHCs (which are party to the GTA) compete differently for
customers as compared with independent CHCs, but that both face constraints on
their charges through legal righis that insurers possess but do not fully utilise; and

(c) had the CMA investigated credit hire customers in more detail, it would have found
that there is a class of impecunious customers that are not captured by at-fault
insurers nor covered by non-fault insurers, but are mainly served by independent
CHCs. These customers have distinctive characteristics such as low income,
limited or no access to funds and English as a second language (or speaking no
English at all).

™ Credit Hire market report, §4.6.
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5 ECONOMIC EFFECTS OF ‘SEPARATION’

5.1 This section discusses: (i} the inherent incentives for at-faulé insurers to under provide
redress to non-fault parties, which the CMA mentions but does not adequately capture in its
analysis; and (ii) the effect of under provision on impecunious customers in particular.

Incentives to under provide redress

5.2 The CMA emphasises that “one of the basic incentive mechanisms of competition in many
markets is not present in the treatment of non-fault parties: the party paying fov the service
is not the party receiving its benefits” *

5.3 The CMA’s analysis focuses primarily on only one of the two dimensions of the economics
of separation, namely CHC’s costs being too high — but without considering why at-fault
insurers do not seek to control these costs through capturing claims at the outset, the use of
so-called Copley letters, or making without prejudice payments quickly on written off
vehicles so that credit hire is terminated quickly. The second dimension is that the at-fault
insurer has no incentive to incur costs to the benefit of not at-fault ctaimant, particularly
where it is not their insurer (in a small minority of cases an insurer may cover both the at-
fault and not at-fault parties). This is dealt with in a cursory manner, in the sense that the
CMA merely acknowledges the possibility that under provision may oceur. However, as
noted above, it has concluded that it is irrelevant to its assessment of the AEC.

54 In my view, this emphasis on one element of the economics of insurance from the
perspective of at-fault insurers is mistaken. As the CMA sets out, the intention of
compulsory third party motor insurance is “fo ensure that all non-fauit parties are protected,
regardless of the financial status of the ai-foult driver” ™

5.5 The compulsory nature of this insurance recognises that, absent legislation, the market is
likely to significantly under provide redress for non-fault parties. Indeed, in the absence of
compulsory third party insurance:

(a) non-fault parties would most likely need to rely on litigation for redress. This
would involve incurring upfront costs that many claimants would consider
significant, while bearing the risk of litigation being unsuccessful, potentially
deterring many from seeking redress; and

(b) redress would be dependent on the financial solvency of the at-fault driver.

5.6 Even with compulsory third party insurance, at-fault insurers are likely to face inherent
adverse incentives to under provide redress where possible, since the non-fault claimant is
not their customer and reputaticnal damage is potentially weak., These incentives may
actually be exacerbated by intense price competition, since such competition would
strengthen incentives to save costs through under provision. The CMA provisionally found

®PFs, §5.2.
"I PFs, §3.6.
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that insurers faced intense price competition on price comparison websifes, and high levels
of switching for phone and own-website sales.”

57 The CMA focuses its analysis on whether insurers have under provided on the quality (e.g.
class) of vehicle through direct hire as compared with credit hire. The CMA provisionally
concludes that while quality differences between direct hire and credit hire are small, its
evidence suggests that quality of service is better under credit hire.* Moreover, the CMA
acknowledges that the existence of CHCs “was likely to give insurers the incentive (o
provide a high quality of service to non-fault claimants™ >

5.8 However, the CMA does not consider whether insurers attempt to avoid providing
replacement vehicles at all, or the reimbursement for these. A market which does not
deliver legal minimum requirements is one where there is serious market failure. It is one
matter for prices to exceed costs, but another for consumers® legal entitlements not to be met
at all. - It is puzzling that this has not been investigated in some detail.

5.9 This is particularly the case that there is UK court evidence and actual claim case studies
which indicate that at-fault insurers attempt this through a variety of means, as set out in
more detail in DAML’s responses to the CMA’s provisional findings and remedies and in
the Credit Hire expert report, and include:

(a) delays in payments o clients {including payments in respect of damage to a client’s
vehicle), including cases in Liverpool County Court where Direct Line has
admitted to postal delays of up io 9 months whereby post is ignored.”® The CMA
itself acknowledges that there is a longer payment period for credit hire as
compared with direct hire that results in additional costs for CHCs. The CMA
treats this as an offsetting benefit to insurers which reduces its detriment estimate
associated with the high prices charged by CHCs* This should instead be
interpreted as evidence indicating that insurers deliberately act in an obstructive
way, increasing costs substantially for CHCs and thus the price of credit hire. For
example, Armstrongs and DAML report that between them they employ in excess
of fifty people to chase outstanding invoices, which is an astonishing number given
that they are relatively small undertakings,”” This policy of delay and avoidance
raises an obvious question of whether this enables the insurers to not meet
claimants’ legal entitlements; and

(b) making inadequate offers to provide replacement vehicles, For example, a matter
" heard before a circuit judge (His Henour Judge Platis) found that the advances of

the at-fault insurer in question were aimed at forcing the non-fault party to settle

without any legal advice, and that the insurer’s “offer” was unclear and inadequate

& PR, §5.13.

" PFs, §6.66,

H PFs, §6.38.

# DAML and Exchange Insurance Services, “Yoinf response submission: Private Motor Inswrance  response to nofive of provisional findings™
(“DAML joint responss to PFs™}, 17 Febraary 2014, p 3.

" Revised WP, §85.

¥ DAML joint response to PFs, p.3.
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in the information provided. The Judge held that the non-fault party had acted
reasonably in staying with their CHC (DAML), and allowed their credit peried and
rate of hire in full fo be reimbursed.®® The CMA has merely surveyed consumers’
views on the adequacy of the vehicles offered, but this is bound to be unreliable
given many consumers’ ignorance of their legal entitlements,

510 Therefore, a key potential economic benefit of having non-fault insurers and CHCs
represent non-fault parties — and which the CMA appears to have omitted — is the mitigation
of the at-fault insurer’s incentives to under provide, with non-fault insurers and CHCs
raising awareness of and enforcing the non-fault party’s tortious rights. However, CHCs
must incur costs to do so, and the extent to which they incur such costs depends on the
nature of their customer base, including whether the CHC primarily relies on insurer
referrals or is an independent CHC (such as DAML) which focuses on impecunious
claimants who would not otherwise be served. The CMA’s treatment of such costs are
discussed in section 0.

5.11 Moreover, as discussed above, it is striking that insurers do not exercise their legal rights to
control costs more frequently, for example in capturing claims and issuing Copley
compliant offers, particularly given the intense price competition that the CMA suggests
insurers face. The most likely explanation lies in this inherent incentive to under provide,
where the cost savings of doing so may be greater than alerting customers of their fortious
rights by attempting to capture the claim. The CMA does not appear to have considered or
investigated this point (e.g, by reviewing insurers’ internal documents on their
strategies/policies as to the treatment of claims and how they “manage” increases in claims).

Effect on impecunious and vulnerable customers

5.12 The impact on CHC customers of any under provision in redress, and the role of non-fault
insurers and CHCs in mitigating this, is likely to be exacerbated by a number of consumer
behavioural factors including:

(a) any distress resulting from having been in an accident (which the CMA also
remarks on in relation to informational remediessg), when the customer most
requires assistance with the insurance process and with mobility;

(b) low awareness of tortious rights — for example, in the CMA’s survey of non-fauls
claimants, 24% of respondents were net aware of their right to any replacement
vehicle.’® At-fault insurers would have an incentive fo exploit such low awareness
by not offering a replacement vehicle at all or an inadequate one;

{©) lack of familiarity with the redress process, particularly since most customers are in
accidents ravely and do not have the opportunity of learning through repeat

¥ Credit Hire market repart, §6.23fF,
¥ PRs, §2,24.
 Prs, §7.9(b).
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experience, Again, without assistance and representation, at-fault insurers may
have an incentive to exploit this lack of familiarity to under provide; and

(d) general behavioural biases when encountering financial services. The Financial
Conduct Authority (“FCA™) occasional paper and other studies in behavioural
economics have found that behavioural biases affect decisions in retail financial
markets in particular because most consumers find financial products complex and
difficult to learn about, as well as requiring an assessment of risk and uncertainty.”

5.13 The under provision of redress is likely to affect impecunious customers to a greater extent
than other customers, given that:

(a) a substantial minerity of these customers speak English as a second language (or
speak no English at all}, As a consequence, it is likely that an even larger
proportion of these customers are unaware of their right to a replacement vehicle
and lack familiarity with the redress process (the CMA does net split out any
results for impecunious customers in their survey); and

(b) a lack of access to funds means that these customers are less able and willing to
bear the risk and costs of necgotiating for a replacement vehicle without
representation, even if they were aware of their rights. '

5.14 Consequently, any attempts to under provide replacement vehicles by at-fault insurers are
tikely to harm customers, particularly in light of consumer behavicural factors. Therefore
the services of non-fault insurers and CHCs bring substantial customer benefits; they
mitigate such under provision. Moreover, these effects are likely to be larger for
impecunious customers and otherwise vulnerable customers (e.g., due to language and
understanding) than for others, given they are more likely to be unaware of their rights and
less abie to bear the risk and costs of enforcing their rights without representation.

Section cenclusion

515 In summary for this section:

(a) at-fault insurers have an inherent incentive, and have made various well
documented attempts, to under provide redress 1o non-fault parties by avoiding the
obligation to provide a replacement car {or the reimbursement of the CHC for it).
For each documented attempt, it scems reasonable to assume that there is a large
number of other consumers who simply reverted to their default option of doing
without a replacement car, notwithstanding their legal entitlements. Accordingly, a
key potential economic benefit of having non-fault claims handled by non-fault
insurers and CHC:s is their role in mitigating this under provisioﬁ by enforcing non-
fault customers’ tortious rights, The CMA does not appear to have considered this;
and

Y FCA, “Gceasional Paper No. 1 Applying behavioural economics af the Finoncial Conduct Awhority™, April 2013, p.16.
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(b under provision is likely to harm credit hire customers, particularly in the light of
findings in behavioural economics, but impecunious customers are especially likely
to be less aware of and able to enforce fheir rights without representation.
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6 THE CMA’S CONSUMER DETRIMENT ESTIMATE

6.1 This section analyses: (i) the components of the CMA’s estimate of potential consumer
detriment arising from ToH 1; and (i} how this relates to the issue of under provision
discussed in the previous section.,

The components of the CMA’s estimated consumer detriment

0.2 As already outlined, the CMA considers that a potential detriment arises as a result of the
fact that credit hire costs are higher than direct hire costs. It estimates that this results in
£618 per claim in higher costs te at-fault insurers. Deducting the CMA’s referral fees (of
£328 per claim), from which non-fault insurers and brokers profit, leave a net detriment of
£290 per claim.”

6.3 The remaining net detriment of £290 per claim can be further disaggregated into:”

(a) costs of £78 per ¢laim, which the CMA describes as resulting from “frictional and
transactional costs incurred by an at-fawlt insurer when dealing with a cHer ™
The CMA observes that “certain cosis may be an unavoidable consequence of
separation, and therefore cannot be remedied without removing separation”;”” and

(b) the remaining difference between credit and direct hire costs (£238 i.e. £566 of
difference minus £328 of referral fees), less the management costs that at-fault
insurers would have incurred in directly managing the vehicle provision (£27 per
claim). This nets to £212 per claim. The CMA does not give a specific
explanation of this remainder, but notes that apart from excessive frictional and
transaction costs, the other effect of separation is “the earning of rents from the
control of non-fauit claims”.*

6.4 My general comments on the difference between credit and direct hire costs, and more
specifically on the twe components of remaining net detriment set out above (particularly in
relation to at-fault insurers’ incentives to under provide redress), are set out below. These
focus on points of principle, rather than the exact quantum of the CMA’s estimates,

How the CMA’s estimated consumer detriment relates to under provision

6.5 As already mentioned, it is striking that the CMA has not considered in detail the actual
costs of CHCs, such as DAML, nor carried ont any assessment of why these costs generate
higher prices as compared with direct hire prices,

6.6 It is important in making price comparisons that one compares apples with apples. For
example, if one wished to assess whether Sainsbury’s is cheaper than Asda then one must

* Revised WP, Table 12 {of §123).
? Revised WP, Table 12 {of §123),
* Revised WP, §2.

¥ Revised WP, §27.

¥ Revised WP, §2.
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compare a shopping basket that contains the same mix of products, which here will include
the car provided, the risk profile of the driver {which determines insurance costs), the
insurance cover offered, and additional products/services.

6.7 The CMA dees make two adjustments to its net detriment analysis fo try to account for the
mix of vehicles provided (the CMA applies the distribution of vehicles provided under
credit hire to its analysis of direct hire charges as well).”” The CMA also states that it uses
the revenues of the main direct hire providers to ensure that charges for additional services
such as young or high-risk drivers, antomatic cars, estate cars, tow bars or roof racks and
child seats are captured.”

6.8 However, car hire insurance costs are driven by the risk characteristics of the driver and the
services/products they require. The CMA has not similarty imposed the distribution of
drivers under credit hire to its analysis of direct hire charges as well, and it expressly admits
that it has not done this in footnote 16 of its revised WP. This is not a detail, For example,
we understand that Enterprise, the largest direct hire company, does not hire cars to drivers
under 25 years old,” whereas DAML offers insurance (including collision damage waiver
and theft waiver) to all of its customers whatever their risk profile (age, driving experience,
points on licence etc).

6.9 However, there is a range of other potentially significant reasons for why these costs vary.
In particular, the CMA does not consider how the conduct of the insurance companies
increases CHCs’ costs (as discussed above). Moreover, these reasons are likely to differ
depending on the business model and cost structure of the CHCs being examined, in
particular, whether ABI CHCs or independent CHCs are considered, given the differences in
operations and modes of competition discussed in section 0. For independent CHCs, other
significant reasons for cost differences with direct hire could include:

(a) additional and tailored services for impecunious customers that direct hire would

not provide. These include advice, language interpretation and assistance.'®
Moreover, there may be other increased costs to serve these customers, for example
in terms of higher insurance premiums due to customer mix and profile, These are
necessary costs incurted 1o serve a group of customers who are not served by the

insurers and therefore may otherwise not be served; and

(k) advertising/marketing costs to raise awareness of the business and compete for
customers, Again, because independent CHCs compete for individual consumers,
they must incur advertising/marketing costs that direct hire companies do not.

T Revised WP, §114.,

% Revised WP, Table 2 {of §60).

% Ses Enterprise website {“Enterprise Rent-A-Car Age Policy for UK Car Rentals* For vehicle classes A to F, mini MIPV and all vans, the driver
must be 25 years of age or over. For all other vehicle classes, the driver must be 30 years of age or older. ¥ Other restrictions may apply. For
information rclalmg to restrwhons, please ca]l our contact centre on 0200 BOG-2277).

19 Credit lee market report, §4 21
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6.10 The CMA does not appear to have considered these potential reasons in any detail or
conducted any detailed analysis of CHCs’ costs, These factors raise a significant question
of whether direct hire charges are the right benchmark for independent CHCs in particular,
given the significant differences in services provided and business models operated,

6.11 Regarding more specific comments, the CMA appears to regard the *frictional and
transactional” cost of £78 per claim as a deadweight loss for customers. However, as set
out above, there are key econcmic benefits resulting from separation. This is because there
are inherent incentives for at-fault insurers to under provide, i.e. not provide a replacement
vehicle at all {or not reimburse a CHC for this), creating a role for non-fault insurers and
CHCs to enforce non-fault claimants® tortious rights, The CMA asserts that it has
“compared actual outcomes against a benchmark where nol-fault claimants receive their
legal entitfements”."”' However, the CMA bhas emphatically not done this — instead the
CMA has not considered at all whether claimants® legal requirements are being met.

6.12 Similarly, the CMA’s rejoinder to Kindertons® point that “captured” customers are not
profected to the same extent, as they are technically regulated clients of the at-fault insurer,
can only be described as extraordinary. ' The CMA simply observes that the insurer would
remain liable for any damage. This seems to imply implausibly that the threat of litigation —
which is likely to be low — is a serious constraint on any insurers’ behaviour towards
vulnerable individual consumers with relatively low awareness of their rights,

6.13  The CMA acknowledges that in the absence of separation:

“_insurers would have an incentive 1o under-provide on service as well as to control costs.

However, it is not appropriale o lake this intoe account in our assessment because the

existence of a second potential problem (under-provision of service} does not preciude the

existence of the problem we provisionally found (an inefficient supply chain involving
excessive frictional and iransactional costs).”'”

6.14 However, the two issues are clearly linked. This “frictional” cost is not a deadweight loss
that is separate to the issue of under provision, but is actually incurred primarily to mitigate
at-fault insurers’ incentives to under provide. Accordingly, it is inappropriate to count this
cost toward the CMA’s detriment estimate,

6.15 Regarding the remaining £212 per claim of the CMA’s net detriment estimate, it is
appropriate to consider the following factors:

(a) as already ouilined, the CMA has not seen evidence that CHCs earn excess profits,
and indeed the CMA expects CHCs to earn normal refurns. Accordingly, it is
unlikely that this amount (which excludes referral fees) would consist primarily of
the “eamning of rents™; and

1®! Revised WP, §43.
"2 Revised WP, §42-3,
I Revised WP, §25.
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(k) whether direct hire services are the right benchmark for CHC costs as set out
above, particularly for independent CHC costs, given the different offerings and
business models for each service. This applies across the entire service offering.
For example, as regards the delivery and collection, the CMA asserts that “credit
and direct hire provide a similar level of service”.!™ The CMA observes that many
customers of Enterprise chose to pick up their vehicles from its site, but they do not
consider whether they are making this choice due to the delays that would
otherwise ocour due to Enterprise’s setvice levels,

6.16 Moreover, there appear to be serious issues with the approach that the CMA has taken to
estimating the £78 per claim of frictional cost and £27 of saving from ai-fault insurers
managing the claim themselves, In particular.

(a) the CMA appears to ha\«'e obtained these estimates by simply asking insurers for
i .estlmates 19 This is not 4 bias- free source of information, and the CMA does not

. ’ merition havmg cross- checked the estlmates with any. actual. factual mformatlon as
" to'costs;. o '

(o) it mapproprlate to take an average of this. mformat n, gwen its range and poor _
quality. However, the CMA hias done 50'® to reach its estlmates Df £78 and £27,

6.17  Therefore, b'ased'c_m the observati_'(_ms_' made,-_thc CMA does not .appear to-.have'- adequately
invesj:iéétéd the potential reason_é.f(')_r any _'di_fference between diréct hire ‘and oredit hire
costs, including the extent to which these costs are attributable tév__ the conduct of at-fault
insurers. * Instead, it appears to ms that the CMA has identified costs that are necessary for
the enforcement of non-fault claimants® rlghts in the market, which do not actually result in -
any detriment.

'™ Revised WP, §56-57,

195 The CMA “asked insurers io estimate their clalm handiing cosis for different categories of ol [14] req d the average incremental
cost that would be determined by a significant wimber (1,000) of extra claims...” Revised WP, Appendix E, §3,

% See the Excel dogument “New detriment eatimation (anonymized) xlsx™, 1ables in the “Insurers’ costs™ tab.

W “Insurer 2" in the Excel document,

8 “Ingyrer 10™in the Excel document.

? Bstimates front sach insurer are weighted by the gross written premium for that insurer.
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Section conclusion

6.18 To summarise the comments set out above:

(a) the CMA does not appear to have investigated in any detail the potential reasons
why costs for CHCs may be higher than those for direct hire, including as regards
the costs of independent CHCs versus ABI CHCs;

(b) the CMA’s net detriment estimate can be divided into £78 per claim of “frictional
and transactional® cost and £212 per claim of the remaining difference between
credit and direct hire costs (less the management costs that at-fault insurers would
have incurred);

(¢} however, the £78 per claim is not a deadweight “frictional and transactional™ cost,
but incurred to enforce non-fanlt claimants’ tortious rights, mitigating at-fault
insurers’ incentives to under provide; and

(d) the remaining £121 per claim is unlikely 10 be excessive profits or rents being
earned given the CMA’s expectations of normal profits of CHCs in the credit hire
sector. Instead, this is likely to be the cost of additional services offered by CHCs
over and above those offered by direct hire companies.” For independent CHCs,
this is likely to consist of serviges tailored to its impecunious customers, including
advice, language interpretation and assistance.

AlixPartmers w.e Page 3




7.1

7.2

7.3

74

7.5

7.6

7.7

THE CONSEQUENCES OF THE CMA’S PRICE CAP REMEDY

Before specifically commenting on the CMA’s price cap remedy, it is worth noting again
that I disagree, at a basic level, with the nature of the AEC which the CMA has found. If
the AEC has been misdiagnosed, any remedy will be equally misdiagnosed.

This section outlines: (i} whether the CMA’s proposed price cap is likely to address any
consumer detriment, given the discussion in previous sections of this report; and (ii) the
likely effect of the CMA’s proposed price cap were it to be imposed. In this context, it also
considers what aliernative remedies would directly reduce CHCs” costs.

Whether the CMA’s proposed price cap is likely to address any consumer detriment

The CMA’s proposed price cap is intended to “reduce the cost of replacement vehicle
» 110

provision to non-fault claimants without compromising claimants’ tortious entitlements”.
However, as discussed above, at-fault insurers appear to have adequate means of imposing a
constraint on CHCSs® costs, particularly through claims capture, sending Copley compliant
offers, and making without prejudice payments quickly where vehicles have been written
off so as to bring credit hire to a rapid end. These insurers have chosen not to fully utilise
those means, for reasons that the CMA has not explored.

The CMA has rejected alternative remedies which would limit the separation between
liability and costs,'" but this does not justify why insurers cannot, for example, routinely
send out Copley compliant letters at the earliest opportunity and secure contro! of credit hire
costs. At-fault insurers may well object to this, because this could potentially substantially
increase their provision of replacement vehicles. That, however, would only serve to
highlight the under provision of replacement vehicles.

As already set out, the CMA expects CHCs to make normal returns, so that (excluding the
referral fees which DAML does not pay to any material degree) there are no “rents” or
excess profits as regards their profits shat need to be controlled using the price cap.

The CMA’s provisional findings on remedies also observes that there is no need for it to
prohibit referral fees given its price cap remedy, treating it as a supporting remedy that is
redundant with the price cap.'? However, this misses the point. The CMA has specifically
found that frictional costs are increased by the level of CHC charges'", and according to its
estimates, referral fees paid (£328) account for over half of the £618 in higher costs which
at-fault insurers face, Accordingly, banning referral fees would itself make a substantial
contribution to reducing these frictional costs. As noted already, I understand that DAML
would unreservedly support such a ban.

" PRs, §2.50,

M See, e.g., PRs, §2.185 T,

"2 pRs, §2.237.
'Y pRs, §2.81.
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7.8 Furthermore, the identified net consumer detriment, that the CMA is trying to limit through
the price cap, consists mainly of substantive cosis incurred in enforcing non-fault
customers’ tortious rights. It is difficult to see how a price cap can incentivise CHCs to
reduce costs which they cannot conirol, but are driven in large part by exogenous factors not
in CHCs’ control, such as the costs of vehicles, insurance and dealing with insurance
companies.

79 °  However, the Credit Hire market report makes a much more direct suggestion for reducing
CHCs® costs, namely regulating insurance companies’ handling of credit hire claims so as o
speed up claims resolution and reduce costs.'™® Tt is difficult to read the case studies set out
in this repoi‘t without alarm as to the insutance companies’ conduct. This is not somehow a
source of efficiency, as the CMA assumes, by reducing insurance companies’ costs; this is
inherently socially wasteful behaviour where the true cost saving to insurers is in a failure o
provide redress to claimants in line with their legal entitlements. This is a serious form of
market failure.

110 Given this, it does not appear that the CMA has adequate justification for imposing a price
: cap, particularly since there are more proximate and proportionate ways of reducing CHCs’
costs and in a way that serves claimanis’ interests.

The likely effect of the CMA’s proposed price cap

7.11 As discussed above, the CMA has not found any evidence that CHCs do not earn a normal
profit, and indeed expects them to do so. Conversely, the CMA’s propesed price cap sets
prices at significantly lower levels for cases where liability is undisputed as compared to
current charges (the CMA proposes a Jow rate cap of £583, which is half of the high rate cap
that the CMA notes is “approximately similar to the current GTA leve Independent
hire rates are currently higher than GTA rates, for reasons discussed in section 0),

!)71.5

7.2 This is likely to result in:

{B) potential; adverse attempts at mitigating such losses, particutarly if independent
CHOs reduce or cease services fo impecunious and vulnerable customers who incur
hj\gher':cbsts to serve, resulting in such customers not being served at all. Logically,
CHCs 'would choose not to serve customers which are difficult to communicate
svith, whose claim involves any substantive effort/cost and so on; and

'™ See further Credit Hire market report, §5.23.
' PRg, $2.88 and footnote 36.
" Credit Hire market report, 85, 1%
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Section conclusion

7.13 - In summary, the discussion above sets out that;

(a) the CMA does not appear to have adequate justification for imposing a price cap;
at-fault insurers appear to have adequate means of imposing a constraint on CHCy’
costs, which they have chosen not to fully utilise for reasons the CMA has not
explored. Furthermore, the CMA’s identified net consumer detriment consists

mainly of substantive costs, including costs which are increased by the conduct of
insurance companies; and
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ANNEX 1: ARMSTRONGS® INSTRUCTIONS AND REPORT STANDARDS

Al, INSTRUCTIONS

AL L1, I, Matthew J. Hughes of AlixPartners, have been instructed by Armstrong Solicitors Limited

("Armstrongs"), external legal advisers acting on behalf of Direct Accident Management

Limited's (“DAML”), to provide an Expert Report in relation to DAML’s response to the

Competition and Markets Authority’s (“CMA™) provisional findings of 19 December 2013 and

provisional remedies of 12 June 2014 in relation to its private motor insurance market

investigation.

Al1.1.2. As set out in the letter of instruction, I have been asked by Armstrongs to carry out the

following:
() Read and review:
)] The Provisional Findings Report (dated 17 December 2013);
(ii} The Notice of Possible Remedies under Rule 11 of The Competition
Commission Rules of Procedure (dated December 2013);
(i) The Provisional Decision on Remedies (12 June 2014);
(iv) revised Working Paper “Estimation of the detriment from the sepavation
of cost liability and cost control (theory of harm 1)7, 12 June 2014;
(v} The report of Mr. Peter Gradwell (“the Credit Hire market report™)
concerning the operation and naiure of the Credit Hire market; and
(vi) A report detailing the legal issues raised by credit hire (“the Litigation
report)
(b) Qbtain whatever information considered to be necessary in order to analyse the

Credit Hire sector.

(c) By reference to the documents above to address the following questions:
() What economic and other evidence would the CMA need to obtain in
order to evaluate Theory of Harm 17
(ii) What are the economic effects of ‘separation’?
(iii) What are the economic effects of the *various préctices and conduct of

the other parties managing such non-fault drivers’ claims?
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(iv) Do ‘separation’ or the ‘various practices’ create an Adverse Effect on

Competition?

(v} If an Adverse Effect on Competition arises in this section, what remedies

woutd most appropriately address that effect?
(vi) What will be the consequences of the proposed cap on credit hire rates?

AL, STANDARDS OF THIS REPORT

A2.1.1, At the request of Armstrongs, this report has been prepared by AlixPartners in accordance with
the standards required of an independent expert witness providing evidence for UK court
proceedings under Part 35 of the Civil Procedure Rules, albeit that this report is addressed to
the Competition and Markets Authority rather than to a court.

A2.1.2. All the opinions expressed in this report are my independent opinion. All facts and instructions
which are material to the opinions expressed in the report, or upon which those opinions are
based, are set out in the papers. I have also made clear which of the facts stated in the report

are within my own knowledge.

A2.1.3. The footnotes to the papers contain extensive references to details of any literature or other

material which I have relied on in producing the report,

A2.1.4. In writing this report | have been assisted by Cherryl Ng, a Vice President in AlixPariners’

European Economics Consulting practice,
A3, EXPERT STATEMENT

A3.1.1, Tunderstand the duties that independent experts owe to the UK courts under Part 35 of the Civil

Procedure Rules, and we have prepared this repert in a manner consistent with those duties.

A3.1.2. I am aware of the requirements of Part 35 of the Civil Procedure Rules and the Protocol for

Instruction of Experts to give Evidence in Civil Claims.

A3.1.3. I confirm that I have made clear which facts and matters referred to in this report are within our
own knowledge and which are not. Those that are within my own knowledge I confirm to be
true. The opinions we have expressed represent my true and complete professional opinion on

the matiers to which they refer.
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1.2

1.3

14

Introduction

I have been an Insurance Broker for 40+ years specialising in Motor insurance In particular. | am
Managing Director and major shareholder of Exchange Insurance Services Ltd, a brokerage that

provides commercial insurance services to companies and individuals throughout the UK.

The purpose of this document Is to provide an explanation, from my experience and
understanding, of the nature of the credit hire market and to comment on the CMA’s Provisional
Findings Report {“PFR”} and Provisional Decision on Remedies ("PDR"). This report will explore the
following 3 key points:

(i)  The CMA’s failure to identify the market

(i)  The ‘separation’ issue or capiure point

(iii) The resultant effect of these failures of analysis points on remedy.

Exchange Insurance Services Lid act as Insurance Brokers to Direct Accident Management Ltd.
Armstrong Solicitors Ltd {“Armstrongs”) is a firm of Solicitors based in the Northwest of England
that have for many years dealt with the claims of clients who have utilised the services of Dlrect
Accident Management Ltd {“DAML”). Armstrongs’ commitment is to protect and help the victims
of non-fault road traffic accidents by getting them back on the road and helping them receive the
compensation they are legally entitled to. Armstrongs operates so as to serve the needs/demands
of the categories of clients DAML provides Its services to. Neither 1 nor Exchange Insurance

Services Ltd have any financial interest in DAML or Armstrongs Sollcltors.

Exchange Insurance Services Ltd does not and never has derlved earnings ar income of any
substance {not more than £1,000 in any one year) from referral fees or other income arising from
clients’ claims. In principle we do not believe that brokers who earn their income from
commisslon or fees for placing the business for their clients (both of which are disclosable under
FCA rules} should earn additional income [which is not disclosable)} from claims where they do

little or no work.




1.6

1.7

1.8

1.9

1.10

1.5 Having worked within the insurance industry for over 40 years, this report details the
market analysis which has not, In my oplnlon, been considered by the CMA to date, This
report constitutes a summary of my sincerely held opinions from experlence. Within this
report | have summarised and provided commentary as to factual information that | have

been provided with by:

{i} DAML

(i) Armstrongs

DAML is a credit hire company whose business income is derived solely fram the provision of hire
vehicles on a credit hire basis, DAML’s clients are those who have been involved In a non-fauit
road traffic accident and require a replacement vehlcle. The customer contacts DAML {be that
directly or through their local garage) to organise a vebhicle as a replacement while their own
vehicle Is “off the road”. DAML is able to provide an all-round, tailor made service to provide
assistance to members of the public who have been involved in non-fault claims,

A critical part of the service that DAML provides is that the provision of the replacement vehicle is
provided on a credit basis.

DAML is not nor has ever been registered or had any affiliation to the ABI/GTA scheme, the
ABI/GTA rates are therefore irrelevant 1o the independent credit hire market, and specifically the
rates that DAML charges Its clients.

In 2013, DAML provided 3,530 clients who had been Involved in a non-fault claim with a
replacement vehicle, Since 2010 to date, DAML has provided 15,087 non-fault victims with
replacement vehicles.

In layman's terms, the ¢redit hire charges are not payable upfront by the customer and instead
allow the lay member of the publlc access to a suitable vehicle that meets their needs and
requirements, immediately following an accident at minimal disruption to their day to day lives
without requiring any payment up front, Thereafter, the charges can be reclaimed back from the
fault party. In particudar, which | will return to later in this report, DAML provide a service to lay
members of the public who are impecunious and vuinerable. These clients have no surplus funds
in relation to their income, They may have no credit cards or debit cards, or may even not have a

bank account. They may be unemployed or be In recelpt of benefits. They are unable to pay for a




1.11

1.12

113

1.14

1.15

2.1

! and further may not be ahle to afford to pay out any sort of deposit

vehicle by way of "spot hire
or money upfront In respect of a replacement vehicle,

These lay members of the publlc will hire from DAML and the hire charges they incur will be
legally recoverahle from the insurers of the party who is at faull,

DAML also provides an Invaluable data collection system? whereby ali the accident detaiis and
insurance detalls can be taken at the outset of the clalm and suitable conflict, fraud and claims
vetting steps are undertaken, Clients may and indeed often also make claims for damage to their
vehicles, the repairs or the recovery and storage of the vehicle,

DAML helps the client with arrangements following the accident. For clients who have credit hire
¢laims they are recommended to one of DAML panel Solicitors, who hold expertise in credit hire
claims, Credit hire is historically and continues to be a complex area of law® and indeed this report
details this in due course,

DAML does not, and has not, litigated any matters on behalf of their customers, It does not
subrogate claims or act in any subrogated manner, Each cusiomer who has utilised the services of
DAML retains the duty to recover those charges from the at fault insurer, mainly through
instruction of Solicitors.

As set out further below, independent credit hire companies have a particularly important role in

servicng [mpecunious and vulnerable customers,

The CMA’s approach to identifving the ‘market’

| am aware that the OFT referred the matter to the CMA as an investigation Into the insurance

market,

! spot hire being the rates avallable on the high street to the high street consumer. For example, following an
accident an (ndividual calling Hertz, Avis and paying for a replacement vehicle, such “spot hire” arrangement will
include payment of charges, also a provision of credit card for security in the event of accident for payment of
excess etc.

? pata collection is an important part of DAML infrastructure, as they provide vehicles to non-fault victims of Road
Traffic Accidents (RTA); therefore DAML will collect data to enable an assessment of the claim to take place, prior
to their services being offered. Further, DAML [s committed to eradicate fraud from the RTA market, and indeed In
any such Instances, DAML becomes a victim to such fraud, therefore strengthening the value in the vast data
collection system implemented. This Is valuable to Insurance companies as well,

¥ see credit hre litigation submissions




2.2

2.3

2.4

2.5

2.6

Upon my review of the PFR, | consider the CMA’s analysis of the post-accident management and
credit hire market to be wholly inadequate, Paragraphs 4.29 to 4.32 of PFR — post-accident
service, and in particular claims management, is discussed as a market in only very brief terms.
Indeed, the CMA confilrms that it did not consider it necessary for thelr investlgation to define the

speclfic markets associated with each of the identified activities.

Furthermore, the CMA has neglected to investigate and identlfy the very market it wishes to
remedy. [n particular, | consider that the CMA have falled to have regard to the market which the
credit hire industry services i.e. the Industry that services impecunious and vulnerable cllents who
have not, or cannot, utilise the services of their own or the at fault Insurer, or afford to spot/direct
hire and are placed in the position where the only aption avallable to them Is to hire a credit hire
vehicle.}

The CMA was keen to stress that it would not consider a prohibition on credit hire as “this would
leave the impecunious non-fault claimant in a position where they might not be ahle to access a
replacement car”’. However, without full consideration of the credit hire market, it is highly likely,
If not inevitable that this exact situation will arise if the remedy proposed by the CMA is
implemented due to the Impact the proposals will have upon credit hire companies. if credit hire |
companies are forced to operate at a capped rate which is wholly divorced from their costs, then
they will be extinguished from thé market due to financial constralnts and the public will no
longer have access to the unigue, unmatched service that credit hire companies are able to
provide.

Failure to consider the market, means that the CMA's objective in “ensuring that replacement
vehicles are provided to non-fault claimant so that their tortious rights are met” cannot be
achieved. Indeed that failure to consider the market, means that it is almost certain that that
objective will not be achieved. In particular, it Is important to appreciate the role which
independent credit hire companies play in ensuring the tortious rights of impecunious and
vulnerable customers are protected who have otherwise not been offered any replacament
vehicle and are in an emergency situation,

Paragraph 4.37 PFR states that the CMA 15 not going to treat the credit hire market and the direct
hire market as separate. | do not understand why that is. The ToH identified, and the remedy

proposed are dependent on the distinction between the two. The only remedy proposed by the

* paragraph 69 of “Notice of Possibla Remedles under Rule 11 of the Competition Commission Rules of Procedure”
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3.2

33

CMA appears to be In respect of the credit hire market, with the direct hire market being
excluded from any such ‘capture’, indeed, it is confirmed that If a victim is in the fortunate
financial position t¢ be able to afford to directly hire (l.e. pay for hire upfront from a high street
provider such as Hertz} then he is entitled to reclaim the full amount from the at fault Insurer
under legal rights in tort. However, if you are an impecunious victim, and indeed do not have the
financial ability to pay for an alternative vehicle up front, then you are covered by the proposed
remedy.

It is critical that the market is correctly analysed as It is pivotal to the outcome. The CMA has not

informed itself properly in order to draw conclusions or propose remedias,

CMA's fallure to identify the customers served by the credit hira market

The PFR mentlons “non ABI/GTA” in paragraph 2,57 but fails to address the market properly if at
all. The report suggests that the new proposals are to essentially replace the relevant parts of the

GTA without regard to the reality of the credlt hire market,

There are certain significant elements of these two aspects of the post-accident market that the

CMA has not had regard to:

] The CMA has not examined the credit hire market as a separate market in its own terms.

» The credit hire market does not compete (in the main) with ‘spot’ hire: it services the needs

of impecunious clients,

As above, the majority of DAML client base conslsts of members of the public who are
impecunious. These are the class of people who do not have spare funds to be able to go out and
hire a vehicle by paylng up front for it. They live within tight financial constraints and do not have

any spare disposable income. Examples of those clients may fall inte the following descriptions:
» They are low value earners or unemployed. They may be in receipt of benefits.
. They may have poar credit history or previous refusals of credit.

. They may be moderate value earners but all of their income is taken up with autgoings.
They may have families to support and afl the meney that comes into the household is

accounted for.




. They may not have a bank account.

. They may have a bank account but may only have a cash card, not a debit card or credit

card,
) They may have a debit card, but no credit card.

» They may have a debit and credit card but that credit card is alveady significantly in use or,
the individual may not be able to afford to spend any more money on that credit card for

fear of not being able to meet repayments.

’ In terms of insurance, these people may have the minimum legal requirement in terms of
insurance caver. Insurance to them is viewed as a legal requirement and not as being the
source of any additional benefit, | should add at this Juncture that it is important to
appreciate that one of the reasons that Insurance is compulsory is to ensure that every
person, be it third party cover to full comprehensive, gets justly and equally compensated
for the negligent actions of another party. Regardless of the level of your insurance coves,

you are entitled to be equally compensated in law.

3.4 In addition 1o those Impecunious clients, DAML is able 1o serve the needs of members of the

public who fall into the following categorles;

¢ Do not speak English as a first Janguage. Clients who do not speak English are glven access
to replacement vehicles as they can access the services of DAML vla their local, perhaps
native tongue speaking garage. These are the types of people whe are not familiar with
insurance protocols who need that extra assistance following an accident, These people
very often also fall into the impecunlous category. Out of the 3530 hire claims in
2013, 13.13% of clients did not speak English. 86.87% of clients could converse in English,
buit of the 86.87%, 24.8% were people for whom English was not their first language.

. Unsophisticated members of the public who have poor understanding of insurance
protocols or limlted reading skills. They require that helping hand through a process and
would simply not be able to co-ordinate a replacement vehicle without significant hands on
assistance following an accident, It Is in my opinion totally unrealistic to expect these
people to understand their legal rights and how to claim by way of their legal right by way
of provislon of a script at FNOL as suggested by the report.
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3.7

¢ Members of the public who are of varying ages. DAML prides itself at being able to service

the needs of all ages of the population from 17 to 90 plus. | am aware of other non ABI

credit hire providers who satisfy this criteria,

The categorles of people referred to above are severely at risk of having their rights deprived if
the provision of companles such as DAML is taken away from them. By way of practical
illustration, conslder categorles 1 and 2 above: These individuals are highly unlikely to be able to
understand the automated messages that insurers will use when customers are for example
placed on held, If they are able to stay on the phone long enough to understand what is
happening, they are llkely to be met by an English speaking call handler. Thereafter, they are
unfikely to be able to understand the script, either by way of language or by way of content. it s
antirely understandable that these individuals will feel frustrated and isolated and as such will not

get the help they need or are legally entitled to.

It Is imperative that in considering any future proposals for change that the needs of these people

are considered. Not to do so would be depriving these people their rights in faw,

These extremely vulnerable groups have simply not been considered in the CMA analysis.

The markets addressed

The ‘post-accident’ market

4.1

The post - accident market is divided Into two:

{i)  Spot hire/direct hire: this market encompasses those individuals/non-fault victims who
have available to them sufficlent spare funds to be able to go out and hire a vehicle
following an accident by paying upfront for it (spot hire), or those who are offered a
replacement vehlcle from the at fault insurer (direct hire).

{ii)  Credit hire; This section Is divided into 2 subsections.

{a) ABi - the CMA’s report acknowfedges that the ABI/GTA scheme is a voluntary
protocol between members of insurers and CMC's.
(b}  Non ABI - As previously set out, there are credit hire companies, such as DAML who

do not operate within the ABI scheme. DAML is the largest (non ABI} credit hire




4.2

4.3

4.4

provider in the UK however there are a large number of other nan ABI credit hire

providers in the sector.
The post-accident non-fault victim can ke classified by referance to four categories

(i) Non fault victims who are captured by at fault insurers, and are offered assistance and
replacement vehicle by way of Direct Hire.

(i}  Non fault victims who are referred by their own insurer to credit hise companies who
operate and affillate themselves with ABI GTA rates

(i}  Non fault victims who of their own accord, or by way of recommendation from local
garage/recovery agent, approach a credit hire company to utillse their services, having
keen left in the cold by at fault/own Insurer (98% of DAML customer base)

{fivi  Non fault victims who simply fall through the gaps, and are offered no assistance

whatsoever,

The CMA report proposes in real terms that if an individual hires on a credit hire basis following

an accident, recovery of those rates should be capped at the rates set out within the report,

There is no suggestion that a lay member of the public |s not allowed to spot hire at thelr election
and then proceed to claim those charges back from the fault party (although | submit that this is
unfeasible in reallty having regard to mitigation defences raised by at fault insurers as to the

recovery of these higher spot rates’).

The PDR quite bizarrely seems to also suggest (paragraph 2.59) that a lay member of the public is
entitled to credit hire and claltn those credit hire charges back as fong as they do not have any
invelvement of a garage, CHC, CMC, or Solicitor etc, Essentlally the CMA appears to state that one
may credit hire and claim those full charges back as long as you manage the clalm yourself, a
notlon which | submit Is unfalr and unworkable, This Is depriving the claimant of access to an
infrastructure such as DAML or more importantly professional heip In the form of a Salicitors, that
is pfeclsely the help and assistance he/she should fairly and legally be allowed access to following

a nen-fault clalm. Essentially, if a victim is offered no assistance whatsoever by an at fault insurer,

? It is standard in any ¢laims which Include a claim for hire (be it spot hire, or credit hire) for at fault Insurers/those
solicitors instructed by them to raise defences as to mitigation. In a case where a Claimant ‘spot hires’ a
replacement vehlele they will still be subject to any mitigatlon defence by the at fault insurer, e.g. need for hire
{any additional vehicles in household), optien of alternatlves {public transport), like for like vehlcle, betterment,
period of hire, rate etc.

10




4.5

and the only option to that victim is to credit hire at a rate above the cap, then the Clalmant Is

deprived of his legal right to recover those fees from the at fault insurer.

In order to understand the market of credit hire {ABl and non ABI), it is important to understand
the path or the options available to an individual that has heen involved in a road traffic accident,
The CMA appears 1o have not had regard to this in its report which is highlighted by the

generalisation and lack of distinction within the credit hire market,

The paths available to a non-fault victim following an accident

4.6

4.7

4.8

4.9

4.10

An individual is involved in a road traffic accident. They are shaken up and upset. Their car has
been damaged and they/their family may have been in the car at the time of the accident and
may be injured, Immediately, the individual finds themselves In that “state of emergency”. They
may have a vehicle damaged at the road side and essentlally are in that “panic state”, They need
immediate help in respect of that damaged vehicle and immediately they know they need that
vehlcle to continue with day to day life including work/famity commitments, and that the use of

that vehicle has heen taken away from them.

The person may be of healthy financial means. In this instance, they know they will be able to
simply; i) sort recovery of thelr vehlcle and pay for the same together with a taxl home from the
accldent scene and i) organise the immediate provision of a spot hire vehicle, by paying up front
for it while they make arrangements to sort themselves out in respect of re-imbursement, be it
through their own insurers or the third party insurers, They have the financlal means to be able to
satisfy thelr immediate needs and reguirements, knowing that if they bear the costs, these costs

can be reclaimed back from the fault insurer.

Unfortunately for many individuals, they do not enjoy this financial luxury, They are the
Impecunious people who do not have the financial means to be able to afford to part with their
cash following an accident. They may not even have any spare money at all in their bank account

at the time they are involved in an accident.

As a diract result of at fault Insurers’ fallings and delays in offering any remedy to the victim of the
RTA, they are left ‘out in the cold’. They are offered no assistance from the party who at law is to

compensate them,

This Individual placed In this “state of emergency” has a number of options:

i1




{a) call their insurer — the client makes a call to their insurer, Firstly, they may not insured on a
fully comprehensive basis, and their insurer Is thus unlikely to be able to assist. In the year
to date (2014) 32.59% of DAML customers (i.e. those who have sought hire vehicles from
DAML) do not hold the benefit of fully comprehensive insurance. Any claim for damage will
have to be made against the fault party. If the client is fully comprehensively Insured, the
insurer may or may not be able to assist; such emergency help would depend upon the

_ competence and service of the insurer to meet the demands and needs of the client, There
is a high probability this call will end, without any satisfactory resolution or help and this is
almast a certainty if the client is not Insured fully comprehensively. Indeed, it s to be noted
that even in instances where a non-fault victim may have fully comprehensive insurance, it
Is a myth to suggest that such policy comes with an offer of a courtesy vehicle. Courtesy
vehicles are pollcy and Indeed insurer specific. In my experience, it is dependent on third
party factors, L.e. does the garage who the non-fault insurer deals with have any vehicles
available for that client, it will be very much a ‘take what is on offer’ approach, not what the
Claimant is legally entitled to,

(b) Call the third party insurer - the client may have been able to obtain a telephone number
and/or policy number for the third party insurer at the scene. In reality, this is rare. indeed it
is unknown to many cllents that other than taking a party to blame's name and address and
their details that anything further Is required. The likelihood of any third party being able to
provide the client with the telephone number of their insurers at the scene occurred 0 times
in the sample of 140 clients®, it is to be expected that third parties do not normally canry
telephone numbers around with them; they simply recall they are insured with X. If the
ctient is able to get in touch with the third party Insurer, the successful outcome of the call is
entirely within the control of and dependent on the actions of the third party insurer. Unless
at that stage, the third party is able to take detalls and offer a service to the cllent that
meets their needs, the cafl is likely to end with a client belng left without assistance,
Armstrongs is not aware of any instances where its clients have called third party insurers
following an accident at the road side and been offered a DAML type service, i.e, suitable
replacement vehicle and personal recovery and a replacement vehicle that suits their needs.
Armstrongs’ clients report instances of being “charged for lengthy calls, being Jeft on hold,

not being able to get through”, when citing experiences of contact with insurers.

® See paragraph 4.31 onwards regarding data sample frem Armstrong Solicltors
12




fc)

In respect af this option, the client may elect to try this option at a later stage, e.g,, the day
after the accident and again, the success of this option satisfying the client's needs is

entirely dependent upon the stance taken by the third party insurers.

Call their local garage or get a family member to call a local garage- this is a very common
avenue for clients to take, In 2013, DAML derived 98% of their claims via garages and
recovery and storage garages/agents. A client may have exhausted avenues (a} and {b}, but
in most situations, the first call will be to a garage to say “I need help, come and get me and
my vehicle”. The garage comes to collect the client’s vehicle and recovers the client and the
vahicle. The client expresses to the garage that they need help; they do not know what to
go. The garage recommends the services of an accident management company/hlire
campany, such as PAML. The client is able to make 1 phone cali to DAML and their
emergency situation is addressed Immediately. DAML offers a 24 howr telephone helpline
service and call backs where required. DAML is able to discuss the client’s needs and
provide the client with advice and re-assurance. The tailored made service Is initiated. This
is the client who Is worried that they cannot afford to pay for repairs or a replacement
vehicle and they need a vehicle to go to work and carry on with their day to day life. If they
do not go to work, they will not get paid and will not be able to support their home. It really
Is this basic. They need a vehicle to take the children to school and cannot afford public

transport. Thelr need [s specific and immediate.

4.11 Al of the above must be addressed in context that a client may/may not be able to speak English

4.12

or have difficulty understanding English, This is why the option of the local, friendly, native
speaking garage is so often utilised. The above must also be vilewed in the context of control
issues that insurers complain about. It is pivotal to note that the control is with the insurers to

intervene at any of these stages above to take control of the costs following the accident,

Indeed the “state of emergency” Is a situation created by at fault insurers not offering any proper
services to victims. At present the at fault insurer makes no attempt to service this individual,
there is ne ‘Copley’ offer of assistance, there is no response to their attempts for a solution. The
non-fault victim In the state of emergency, in effact, hits a silent brick wall. They are therefore left

to seek an alternative remedy.
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4,13 Following a period of hire, a client proceeds with recovery of hisfher charges, normally using the

services of solicitors such as Armstrongs, The client instructs solicitors to act and Instructs

Solicitors to pursue recovery of the hire charges. For the aveidance of any doubt, this is not a

subrogated claim. This is a client pursuing a claim in their own name, in their own right, in respect

of thelr own loss incurred as a result of a non-fault accident.

Utilising the services of a credit hire company.

4,14 If a client chooses to contact a credit hire company or is referred/recommended to a hire

provider, that hire provider may or may not be an ABI/GTA subscriber, As previously set out,

DAML is not a subscriber to the scheme. It provides its clients with a specialised, tailor made

service and charges credit rates accordingly, It charges are reflective of the following factors:

(i)

(i

The cost of the fleet of vehicles,

Purchase and leasing costs.

Servicing/maintenance costs and fuel costs.

High Insurance costs. DAML hires to any age 17plus and is able to hire to clients for work
purposes, business use and to a wide range of occupations. They are also able to hire to
individuals who have had previous convictions including driving bans and individuals who
may have a poor driving history, The insurance industry will no doubt appreciate the huge
insurance risk that a 17 year old will pose, and the increased premium that will come with
providing insurance to this individual. This is also to be coupled that this 17 year old is

driving an unfamiliar vehicle, again increasing risk.

The costs of the infrastructure,

Buildings/rent/mortgages/leasas

Office expenses

Staffing costs.2ahour helpling, Drivers are employed to deliver vebicles to clients
nationwide, so that the disruption to their life is minimal. These are chients who can‘t afford
for example to get taxi to arrange to collect a hire vehicle, _

Staff training to ensure clients’ needs are met and the appropriate replacement vehicle s
provided and proper advice is given to clients.

Interpreters.
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IT systems - pivotal for recording logs for monitoring hire periods and ensuring high levels

of client care and satisfaction.

(i}  Advertising and increasing customer awareness.
DAML promotes its services in garagesfrecovery and storage agents, via brokers and on the
internat, It is has a good reputation across the garage network and its number of hires since

2012 (15, 087), reflects its welght in the market,

(iv) DAML's pa#ment terms ave that the hire charges are not due for payment until 11 months
followi.ng' the hire agreement date. The hire vehicle is provided to a client on credit terms
with a client being Jiable for repayment of hire charges {in any event) and payment of those
charges to be made by a client within 11 months of the date of thé agreement and n no
more than 3 instalments. It is important that the CMA appraciates that this Is not a loan and
the hire is In accordance with the Consumer Credit Act Exempt Agreements Order 1989 (as
amended). The level of the hire charges reflect the delay in cashflow associated with the
payment terms a_nd any risk due to cantinued non-payment by ihsurers. In reality,

repayment of the hire charges _qf_tén. exc_éﬁfds the 11 months period if the claim for hire

chargesis litigious. _'

Demand for Independent credit hire services - such as DAML

4,15 The main players in the ABI/GTA market, including companies such as Helphire have affifiations
with [nsurance companies. If a client contacts their insurers foliowing an accldent, then the
[nsurer may put a client In touch with an ABl/credit hire provider. The Issue Is, that clients need
accessibility. If the above is hot offered to them, they would be left without something they are
legally entitled to, that being a replacement vehicle. Companies such as DAML can offer this

accessible, tailor made service that meets the demands and needs of its clients.

4.16 There is a real demand in the market for the service that DAML and other non ABI credit hire
éompanies are able to offer which Is reflected by 15,087 hires being provided by DAML glone to

victims of road traffic accidents since 2010,

7 CMA explalined in email correspondence dated 1 July 2014, that thelr understanding Is that a loan from CHC to
client accurs currently under 2 credit hire agreement. This is incorrect.
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4,17 DAML operates a fleet of-vehic!es; the percentage utllisatlon of such vehicles reflects the

demand in the market for these services.

4.18 The utilisation rates are set out below for 2013, indicating a consistent hlgh level of demand:

‘Note: '_!\i_o'hiu_ti'iis'afion consists of vehicles requiring servicing, vehicles being off hire for a short
perlod of time between hires, and more specialised vehlclas, only being hired out when theie is 2

justiflable and spetiﬂc need, .

Credit hire {non ABIZGTA[ rates

- 4,19 it is generally accepted and perceived that credlt hire rates are higher than that of the
corresponding ABI/GTA rate for an equivalent vehicle,

4.20 The Judgment In Clark v Ardington [2002] 3 WLR 762 cannot be ignored. The Court of Appeal

found that ABI GTA rates are not an appropriate comparative rate for hostile litigation involving

16




credit hire,*This ca¥e is discussed further in a separate reports by Armstrongs on the law relating

to credit hire, “the Litigation report”,

421 The reason that credit hire rates are higher than direct hlre rates are numerous and can be

summarised as follows:

’ The client finds themselves in an “emergency” situation, The replacement vehicle cannot be
booked in advance if a replacement car is needed immediately following damage to a

vehlcle following an accident,

» The spot hire market operates as It does at a lower rate as it operates by payment
“upfront” with guaranteed payment. The AB| scheme operates to ensure payment within a
short prescribed period. Conversely, non ABI/GTA credit hire means that payment is not
reguired until 11 months after the date of the agreement, This can in reality often be longer
as a result of the limited financial means of a lay members of the public, and a general
[nability to pay outstanding charges and/or the delay of the paying fault party (i.e. the
insurer), The lay member of the public is getting an Immediate service without any payment

upfront.

. In addition to the hire servica, companies such as DAML offer a wide range of other claims
management services, including advice, reassurance and interpretation and a network to
help them make all the appropriate arrangements that are needed following an accident,
These services are necessary for those categories of cllents as set out above, The services of
DAML and other companies have been confirmed as reasonable and legltimate by the
senitor courts on numerous pccasions since inceptlon of credit hire {see case law). This high
quality service that the credit hire market provides is not ‘gold plating’, nor 'rent seeking’
but rather ensures that the no fault party secures thelr proper legal remedy. Without
companies such as DAML, this category of people would be without a vehicle and deprived

of their right,

. The credit hire market provides a service to customers that meets their legal entitlements,

rather than the insurance ‘captured’ market that is fecused on minimising costs, Including

¥ see attached submission as to credit hire case law.
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by seeking to avoid providing any replacement vehicle at all to ¢redit hire customers. This is

something that the CMA have failed to fully appreciate,

4,22 Generally speaking, DAML as a company is ahle to offer a tailored service to members of the
public who have been involved in a non-fault accident, They are able to offer clients a vehicle that
is appropriate and meets their needs, for example, if client is injured, they may need an automatic
vehicle and not simply a like for like manual vehicle, If clients have large familles, then thei{ are
able to offer vehicles that mean no disruption to family life. As part of the all-round service they

are .able to offer clients a free cholce as to which garage they alect to repair thelr vehicte to

ensure that repalirs are carried out to a high standard.

4.23 Since 1" January 2010 with 15,087 hires provided, DAML. have recordéd-incidences of client’s
being dissatisfied (starting threshold being any dissatisfaction no matter how miner) as to the
leve) of repairs and on all oceaslons steps have been taken to rectlfy the issue to the client's
satlsfaction. There is no Issue within DAML as to what Is labefled the ‘cheap and poor guality’
repairs Issue. Clearly this is something that the OFT identified as a problem, but the CMA has not
attempted to remedy. DAML’s rigorous screening selection for quality garages together with
client involvement and cholee as to garage, leads to high'er quality of repairs and increased client

satisfaction.

The impecunious client

4.24 In respect of those clients it chooses to hire 1o, DAML has been able to calculate that from

information provided by its clients prior to, or at the time of arraﬁﬁiﬁg'hi’ré,"fh t.é of its clients

are Impecunlous and as such are unable to hire on the spbt market, fhis--'jl'nférmﬂlon is derived

DAML appreciates that the concept and definition of “spare funds” may differ from person to

person. Indeed, it is accepted that an individual may assert that they are impecunious but not be
" able to satisfy the legal test of impecuniosity for a number of reasons. Indeed an individual with
“Ffunds’ may have reasons for not wanting to use those funds, e.g. savings earmarked for specific

avent (moving house, wedding) or simply earmarked as funds for an unforeseeable emergency.
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4.26

4.27

4.28

4.29

4.30

4.31

That Is a triable issue to be determined by the Court, or agreed by the parties. It Is accepted that

client’s reasoning fof not wishing to use funds may or may not stand up in law.

A more careful scrutiny of that individual’s financial position, l.e. disclosure of documentation in
accordance with the order of the court, may later reveal that the person may be found to have
been not impecunious in accordance with the legal test. From sharing of information with
Armstrongs, DAML has been able to calculate that of the cases which proceed to Court, only-
of its customers on the basis of a factual assessment of evidence, cannot be sald as Being

Impecunious,

It is important to appreciate that DAML takes its clients’ emergency position at face value, that

face value is later to he tested by way of documentary evidence,

When cases proceed to recovery of those credit hire charges incurred (via Armstrongs or other
Sollcitors), the paying party in most cases raises issue with the impecunious status of a claimant,
given it is the most obvious way to attempt to reduce the charges recoverable. In the
overwhelming majority of clients (who utilised DAML services) they will assert that they are
pecunious and assert they could afford to hire a vehicle on a spot hire rate, or afford to replace |

thelr own vehicle until they recelve funds from the at fault insurer,

With the claimant asserting this Impecunious status, he will be required to provide evidence to
show the same. The Court and the third party often, if not always, expect evidence of the
claimant’s financial position with reference the production of thelr bank statements/credit card
statements/wage slips for the period of hire and usually a period of approximately 3 months pre-
hire. (See case law attachment with reference to the COA authority of Umerj® and the
onus/burden placed upon the Claimant to prove). A claimant will be required to produce
documentary evidence to the court and the third party, via his legal representation in this case of

Armstrongs,

Armstrongs’ clients, who are claiming credit hire charges as part of their claim, will all be asked to

produce copies of thelr bank statements to establish this impecuniosity.

| now deal with an analysls of data provided from Armstrongs. Management at Armstrong
obtalned a list of litigated files (listed by way of reference number and name only) from 7

Individual fee earners, all involving DAML clients who required an alternative vehicle,

# 5ee credit hire litigation submisslons
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4.33

4.34

4.3

4.36

4.37.

4.38

From those individuals’ lists, 20 random cases were highlighted, The fites were retrieved and
reviewed to collect data relating to the clients’ annual earnings In an attempt to demonstrate the
financlal position of a typical DAML client. This was obtained from information provided by clignts

and/or by reference to clients wage slips/earning documentation on the file.

The findings are attached hereto marked PG1, it will be noted the annual salary of a client varies
from 0 (unemployed) to £44,400, thus demonstrating the broad nature of an individual who can

be deemed Impecunious and simply not have the surplus or available funds to direct hire,

In the attached random selection of 140 clients of DAML, the average salary of the client is

£13,732.

When reviewing the 140 files selection in all instances, the clients are all asserting to be
impecunious. These are the individuals that without the provision of credit hire, would simply not
he able to carry on with their day to day life. They are the large portion of the population that

whilst are impecunious, have that need for a vehicle to carry on with their day to day life

In the 140 cases randomly selected by Armstrongs in exhibit PG1, a review of the raw financial

information proves a clear cut case of an impecunlous clientin 80 cases.

Using the data obtained by Armstrongs in exhibit PG1 it has been assessed that it those
cases - it cannot be realistically said or sensibly argued that those individuals are anything

else other than impecunigus. Thelr financial documents show common features namely;
. They are overdrawn throughout the hire period and may be close to any overdraft limit.
. They have no overdraft limit and have very little spare funds,

. Any income {(by way of salary or benefits) is taken up with outgoings such as rent, bills,

insurance etc,

» They have no savings, or credit cards and have no spare money in any current account that

could even be used to pay off a credit card, if they indeed had one,
. They may have credit cards which are "maxed out” or close to the authorised credit limit.

Armstrongs states than in the remaining]JJeases, there will be a dispute between the claimant

and the third party as to whether a client is legally impecunious. The client's bank statements may
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4.39

4.40

4.41

show no money but the third party 15 not satisfied that impecuniosity has been proven and for
example suggest that clalmant should have got a loan or a credit card to spot hire or replace their
vehlcle. In other cases, clients may have some, (if not 4 lot of} disposal income/spare cash/credit,

but the client’s evidence is that they cannot use these funds.

Armstrongs often has instances where third party insurers unreasonably argue that a claimant
should utilise any funds, even if by using those funds, it would wipe out the claimants’ reserves to
zero or place the claimant in undue hardship. Armstrongs argues the contrary, citing case law as
attached in the credit hire Itigation submissions, that use of thase spare reserve funds would

place glaimant In severe financial danger and amount 1o an unreasanable and undue sacrifige,

The following example provided by Armstrongs illustrates this. Consider the family father figure
who has £750.00 spare In his current account with no overdraft and protests In the strongest
possible terms that he cannot use these funds as he has 3 children and a wife to support and if he
used these funds, If anything happened he weuld simply not have any spare money to call upon.
He classes this money as his safety net. This individual falls into the category of ‘impecuniosity in
dispute’. He has utilised a credit hire vehicle as he has not received payment for the damage to his
vehicle (repalr or total loss) and Is without a vehicle, No vehicle has been offered to him by the at

fault insurer,

Armstrongs states that in the vast majority of ‘impecwniosity in dispute’ cases, clients will be
found to be Impecunious, In the remaining cases, clients will either found to be not impecunious
or more often, not be able to provide sufficient evidence to show their impécliniosity and
therefore by technically debarred from asserting his impecuniosity {even if factually this is
correct). For example, | am advised by Armstrongs that a cllent may proceed with an entire claim
asserting to be impecunious, He may be ovdered by the tcourt to disclose all of his bank
statements for a period of 3 months pre hiré, throughout the hire period. He has not retained
copies of his bank statements so requests copies from his bank. His bank provide some, but
unfortunately not all, of his bank statements in a timely manner. As a result ha misses the court
deadline for providing all of his bank statements. As such the court finds, that he has not proven
impecuniosity and he is awarded recovery of spot hire rates accordingly. This does not mean that
the client Is not impecunlous; it simply means that he has not proven his assertion that he is

impecunious.
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442 Armstrongs states that in reality approxi.mately 90% of ts clients are impecunicus {on the face of
hard evidence in the form of bank statements alone, or hy way of evidence and further
clarification by a client in a witness statement). This figure Is cleariv damonstrated by the random
selaction of data obtalned in PGL, if clients are able to provide full evidence of this impacuniosity
as ordered by the court bv way of bank statements/credit cérd statements, this assertion will

stand Up to the scrutiny of the court. -

5. Consequences of proposed remedy

5.1

5.3 A copy of DAML's latest a
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55

5.6

5.7

5.8

5.9 Indé_ed, lﬂt;is‘-clear_that even tn instances where the hire charges are capped at the rates proposed,

‘there will still be a real risk of those cha_rges not heing recoverable, e.g. liability, risk at trial and

2 réuments regarding mitlgation,

¥ See credit hire litigation submissions regarding additional walvers.
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5.12 From the latest accounts of Helphire Limited, a large credit hire company with affiliated with ABt

GTA, it would appear that even such a large established ABI credit hire company could not
continue to operate on the new capped rates proposed, Based upon Helphire's revenue {to Dec

2013), the below table demonstrates the catastrophic effect of the proposed ‘cap’
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10% 20% 30% 40% 50%
Rednin Rednin Rednin  Rednin Redn in

Reparted GTA GTA GTA GTA GTA
£'000
Revenues 204,767 184,290 163,814 143,337 122,860 102,384
Loss before .
Tax {1,312) (21,789) (42,265) (62,742) (83,219) {103,698)

5.13 In the event Helphire recovers the rates equivalent of ‘50% of the ABI current rate’, then one of

the largest ABI credit hire companies, would make a loss of over £103 million.

5.1/

5.15 In summary: the CMA have falled to evaluate the credit hire market as a separate market and -

their understanding of it is deficient. In dolng so they have net had regard 1o the rights and needs

of a large section of society, who use the services of a credit hire company following an accident.

5.16 That is a particufarly significant failure because the CMA has decided, in effect, that the credit hire
market is the cause of the AEC In ToH L,

5.17 The CMA has failed to understand what is distinct about the credlt hire market, such failure

resuits in CMA's analysis of the reasonable rate proposed being flawed,

- 5,18 Indeed, the CMA appears to have adopted a ‘bottom up’ approach to the price cap remedy
suggested. The CMA has [dentified two reasons for the difference between the cost of direct hire

and cradit hire; frictlonal costs and costs as a result of referral fees,
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Frictional costs

5.19

5.20

521

The very concluston that there are frictional costs in the supply of credit hire vehicles Is misplaced,
it is accepted that costs of credit hire are higher than the costs imposed by the proposed remedial
‘cap’, however the ‘frictional’ costs identifled are in fact core costs incurred In providing victims of
non-fault accident to thelr tortious rights in law, Indeed, the law is clear the claimant will only
ever recover charges for credit hire that have been reasonably incurred following a non-fault
accldent {with reference to need, period, rate, like to like vehicle etc.}). The conclusion that costs
in respect of credit hire are frictional Is incorrect, The cost incurred by victims of such non-fault
accidents by having to hire a vehicle on credit is as a direct result of the wholly unsatisfactory
situation they are forced into by the at fault insurer. The claimants who reasonably hire a vehicle
on credit following an accident do so as they simply have no other option. They are left without a
vehicle, their own vehicle being damaged as a result of the collision, they have been offered no
assistance or alternative vehicle by the at fault insurers, they require their vehicle to ensure life

continues normally for them {with reference to working and family commitments),

The costs Incurred by a credit hire company providing a replacement vehicle to a victim of a non-
fault accident is the cost of the victim being correctly offered a replacement vehicle in accordance

with their fegal rights, thelr legal rights being wilfully ignored by the at fault insurer.

The cost of credit hire Is at the control of the insurer, indeed if a suitable replacement vehicle 1s

offered to a non-fault victim then the need to credit hire never arlses, if the at fault insurer

522

promptly compensates a victim for the damage to his vehicle {by immediate payment of the loss™
incurred to his vehicle i.e. total loss payment) then the need for an alternative vahicle and credit
hire Is extinguished. The frictional costs identified are in reallty the cost of a credit hire company
in assisting a Clalmant who has simply been ignored by the very body who is liable to compensate

them.

Clients of DAML, and their instructed representatives, face a daily battle with insurers to simply
communlcate, as demonstrated in this report insurers can go weeks, even months ignoring every
piece of correspondence by a client or their solicitor tue to incompetence or lack of resource
within the at fault insurer, Put simply requests by clients or their solicitor for assistance and/or
payment of a loss supported by expert reports are simply ignored. 1t is very common that insurers
have backlogs of incoming post for up to 6 weeks, meaning that any engineering report or request

for payment is simply not considered for up to 6 weaks. The same is simply unacceptable, it |5 the
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exact cause of the frictional costs associated with victims being forced to hire on credit. The
longer the victim is Ignored, the longer the period of hire of a replacement vehicle and in turn the

more substantial the cost of the repiacement vehicle,

5.23 The remedy with regards to the frictional costs involved in credit hire is simple, It [s to ensurg the
duty |s imposed upon insurers to promptly deal with reguests/correspondence/communications
by any victim of a non-fault accident, and further for insurers to be monitored and regulated in
this regard. Only then can the market and indeed the costs of credit hire be truly and correctly
considered, DAML wholeheartedly welcome regulation of insurers in this regard, with flnancial
penaitles for non-compliance, the same will without question address the costs of credit hire
industry; a cllent only hires {or is entitled 1o hire) for the period in which they are without remedy,
Specifically DAML would welcome an insurance protocol to ensure that insurers deal with claims

in a timely manner, this protocol being regulated by trustee or ombudsman figure.
C ies

5.24 By way of example of the problems facing victims of non-fault accidents, the following case

studies are provided of cases dealt with by Armstrong Solicitors.

CASE STUDY 1
5,25 The factual background (including all relevant dates) are detailed within appendlx 1 to this report.

. 5.26_Thiscase_studyo ne_p.m\zldes_an_exampl&of_th.e_pos.iti.on_a_nan:faull_ui;.tifn_fl'_is_pl aced in_as a direct
result of the at fault insurers refusal and/or failure to deal with their élaim. In this instance the
claimant was involved in a road traffic accident anl_the claimant required a
replacement vehicle immediately. They were provided with no such offer or service by the at fault
insurer and therefore utilised the services of DAML, A formal letter of claim was sent to the at
fault insurer, that letter of ¢laim informed the at fault Insurer that the claimant sought a payment
for damage to their vehicle and that they were currently hiving a credit hire vehicle, the detall of
the credit hire charges were disclosed, The at fault insuver was, less than 7 days after hlre
commenced, provided with the opportunity to gain both the cost and the centrol of the claimant’s
need to hire, The at fault insurer had two options; firstly to make a ‘Copley’ compliant offer to the
claimant for a replacement vehicle to enable the claimant td accept that offer, and In effect hand
back the credit hire vehicle to DAML or to make a payment (with the option of that payment

being without prejudice} to the claimant to enable him to mitigate his loss,
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‘5,27 The at fault insurer failed to act, and choose not to take either step, Thereafter the at fault insurer

CASE

528

-8.29

was provided with no less than 17 opporiunities to allow the claimant to cease hiring by way of
‘Copley’ offer of an alternative vehicle or paying the total loss payment as assessed by an
independent expert engineer, The at fault insurer took 203 days to make a payment of the value
of the claimant’s car, and required court proceadings and a court order to order it 4o do so. This is

a matter were lability was not in dispute,

2:  The factual background (including all relevant dates) are detailed within appendix 2

to this report.

Case study 2 provides an example of an at fault insurer failing to both capture the control/cost of
the ciaim, 2nd thereafier the huge inefficiencies within the at fault insurers’ infrastructure to deal

with claims in any proper or reasanable manner,

The claimant in this claim was Involved in a road traffic accident on _espite a
formal letter of claim being sent detalling the ¢laimant’s need to hire on a credit 'basis, no atterhpt
to capture the control/cost of the credit hire was made by the at fault Insurer. Despite the clear
opportunities to do so, the at fault insurer ignored the claimant’s need for replacement vehicle

and/or payment for his vehicle, The at fault insurev simply chose not to deal with the ¢falmant’s

5.30

5.31

claim, or assist the claimant in mitigating his loss, The clalmant was ignored,

96 days after hiring the replacement vehicle on credit, the claimant received the first piece of
correspondence from the at fault insurer, marked without prejudice, enclosing payment for the
total loss of the vehicle. The claimant thereafter was able to cease hire. No further

correspondence or contact was made by the at fault insurer, at all.

‘The climant proceeded to 2 court hearings and obtained a Judgment for his claim. The at fault

insurer being ordered to pay the claimant a Judgment in July 2013, the factual information
provided in Appendix 2 provides that despite that Court order payment |Is yet to be recelved

nearly 12 months later,
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CASESTUDY 3;  The factual background (including all relevant dates) are detailed within appendix 3

to this report.

5.32 This case fusther provides an example of the at fault insurer’s refusal to pay a non-fault victim his

533

5.34

5.35

5.36

total loss payment of his vehicle, and therefore placing the victim in a position where he had no

eption but to continue to hire on a credit basls until the Appeal Court stepped in,

The Claimant was involved in a non-fauit accident o'n_on s™ November 2008 by
way of telephone call the at fault insurer admitted liability for the accident. The at fault insurer
offered no assistance or legally entitled replacement vehicle to the claimant. The claimant, who

needed a vehicle, had no alternative but to hire a vahicle on credit terms.

The at fault insurer's conduct thereafter Is nothing short of extraordinary. Despite, admitting

llability for the accidant, they put the claimant 1o strict proof of his losses.

Despite the claimant continually pleading for a payment for the total loss of his vehicle, the same

was refused. The at fault insurer chose not to pay the total loss of the claimant’s vehicle,

Despite the claimant allowing the at fault insurer to inspect his damaged vebhicle, which they did,
no payment was raised as tha at fault insurer’s agent who inspected the vehicle took photographs

which were unclear,
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5.39

The at fault insurer refused to pay, on a clalm where liability was admitted, The claimant had no
choice but to seek the intervention of the Court, Proceedings were issued, a Defence formally
admitting liability was filed, an interim payment to enable the clalmant to mitigate his loss was

refused by the at fauit Insurer.

The claimant applied to the Court for an interim payment, the at fault insurer fought against the
same (all the time the claimant was incurring credit hire charges). The matter came before a
Circuit Judge on Appeal who was astonished at the conduct of the at fault Insurer, and ordered

they make a payment to the claimant to enable him to mitigate his losses.

It took the at fault Insurer 537 days, and a court order, to conftrm it would be raise a payment of

the pre accident value of the Claimant’s vehicle,
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540 The above case summaries clearly provide factual evidence that the frictional costs Incurred in

credit hire are as a direct result of the conduct of the at fault Insurers. The cost of credit hire only
occurs whilst the Claimant has no other alternative option. The CMA has failed to address or
investigate the conduct of the at fault insurers in falling to deal with non-fault victims claims, and

indeed incurring and maintaining their requirement to hire on credit.

Referral Fees,

541

The CMA identifies referral fees as the second reason for the increased cost of credit hire. What
the CMA has fsiled to consider, or note, Is as of 1% April 2013 there was an abolition of referral
fees for any clalm with an asseclated personal injury claim (Jackson reforms). Therefore if any
clafin has an asscciated personal injury ¢laim, e.g. the Claimant who requires a hire vehicle is also
injured, referral fees are forbidden. They cannot be paid. indeed, DAML does not pay any such
referral fée, The assoctated personal Injury claim extends to any associated personal Injury claim
as a result of the road traffic collision, i.e. a passenger who Is injured; in such an instance &

referral fee is forbldden. Therefore in the vast majority of cases there is a claim for personal injury

and no CMC/CHC/Insurer or any other person can pay a referral fee.

5.43

5.44

5.45

DAML stand ageinst any company or body paying any referral fee in any such claim with
associated personal injury, Indeed DAML have stood strongly against the same, having
complained to their regulatary body {Ministry of Justice) In cases where they have been made

aware of prohibited referral fees being paid,

DAML is fully supportive of the abolition of referral fees, on the basis that such abolitlon is
properly policed by a regufatory body e.g, MOJ or the SRA, to avoid any company or individual not

adhering to the rides in order to gainh a competitive advantage.

Indeed, such referral fees do not form part of DAML business model. DAML was intorporated In
1996 at a time when referral fees did not exist, The business model of DAML does not take into

account payment or recelpt of referral fees. Indeed, DAML has traded through changing climates
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6.1

6.2

6.3

with the introductlon and abolition of referral fees during the course of its business. DAML’s
business model is to provide a service to a victim of a non-fault accident for the pericd whereby
they are offered no such assistance by an at fault insurer, thereby filling the gaping hole ¢reated

and sustained by the wholly insufficient conduct and practice of at fault insurers,

The Separation issue

The CMA's findings concluded that there was an AEC due to: “Separation - the insurer liable for

paying the non-fault drivers claim is often not the party controlling costs.”

Critically, the CMA has failed to appreciate that the insurer is legally entitled to take over or
intervene In the claim at any point. indeed they are offered the opportunity to do so, most
significantly supported by the Court of Appeal decision in Copley v Lawn {see Litigation report!").
Notwithstanding the insurer’s clear control and power of intervention to effactively "step in” to
obtain control of the cost of the claim, insurers elect, for whatever reason, not to adopt those

methous available to them in law to allow them to bridge the gap of separation,

Generally speaking, the insurer’s complaints in terms of credit hire claims are about high charges
and long rental periods. Both are entirely at the control of the Insurer. Despite the ongolng
complaint about hoth charges and period, insurers decline their fegal entitlement to intervene on
a claim involving credit hire at any stage in order to “take control” of the charges. This is an

extremely important issue that the CMA have failed to acknowledge or mention within the report

6.4

The law allows an insurance company to step into proceedings at the outset, or at any subsequent
stage {be it prior to the credit hire commencing or during the credit hire) to offer services to the
Claimant in the form of & replacement vehicle arranged and paid for by them, entirely at their
own selection. The Court has in Copley v Lown set out certain stipulations that must be met by
insurers In their “Copley offer” in order for a claimant to consider the affer put to them. The court
further provides clear guidance in Copley as to what information is required and deemed
reasonable and sufficient level of information to be provided before a claimant should be

expected to elect to take this “offer”,

Yparagraph 6 of the ‘litigatlon report’
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6.5

6.6

6.7

6.8

it is important that fay members of the public are protected In terms of their needs and their
financial exposure and thus it would appear that this is the mind set behind Copfey. If a claimant
receives this offer with the correct information being provided, and thereafter unreasonably
refuses it or ignores it, then the clalmant will not be able to recover his/her credit hire charge
back from the fault insurer to the full extent. instead, those charges that the claimant can recover
will be limited to the cost that the replacement vehicle would have been to the third party

insurer, had they provided it,

Put simply, i an Insurer makes a proper Copley compliant offer and within that offer says the
insurer can provide a vehicle at a cost to the insurer of £35 per day, and the insurers, n'dt the
claimant will meet that cost in any event, then if a claimant unreasonably refuses that offer and
proceeds with credit hire at a higher rate, recovery of the credit hire charges will be fimited to the

£35 a day.

This intervention is not limited in any way as to the instances where it can be used. It could be
used by every insurer in every case if they so wished. The fact remains however, that It 1s used

rarely and if it is used, itIs used Inadequately or incompetenily,

The perceived theory of harm identified by the CMA, and indeed the separation of cost and
tontrol therefore clearly only exists by way of the insurers choice or failure to offer the clalmant a-

teasonable replacement vehicle,

6.9

This can be lllustrated clearly by a number of case examples provided by Armstrongs.










6.13 A list of the common features of these non-compliant letters is listed below:

6.14

1.  Letter does not set out the costs of the replacement vehicle to the insurance company.

2. letter does state that the client’s needs will be met., There is no information with regards to
the availability of a replacement vehicle, or how long it will be available. The letters use

phrases such as “without prejudice to llability” or “without prejudice”.
3. There are no terms and conditions attached.

4. There is no information regarding the positlon as to the insurance of the replacement

vehicle in terms of excesses, collision damage waiver or theft waiver.
Armstrongs reply to the letters guerying the offers that are made, A typical Jetter is set out below;

Thank you for you letter of X. We understand from our client you are attempting to offer him a

hire vehicle.

in order that we can gdvise our client on the offer of a vehicle, please provide the following

information in 'writfng by return)

1. What sort of vehicle would you be making ovailable to our client?

2. What is the position on additionol drivers of the vehicle? |
fa)  are they allowed?
(b) ¥f S(IJ, is there any charge?
3 What is the posttion in respect of endorsements?
4, What is the excess on the‘ insurance policy?
5. For how long con the chient have the vehidle?
6. . Are there any circumstances in which our client will be required to pay for the vehicle?

7. Who pays for any damage to the vehicle caused by our client?




8, is there a mileage oifowance?
8. ifso, is there any charge for excess mileage?

When providing answers to the above questions, please enclose o copy of the terms and conditions
upon which our client would take the vehicle and a copy of the agreement he would be expected to

sfgn,

Please also prq'.gide copy agreement and terms and conditions between you and hire provider.
Upon receipt of the above information we will thereafter review the mdtter further.

Yours falthfully.......

6.15 The following data has been provided by Armstrongs in respect of clalms handled by the firm. It
provides data of the number of client’s claims which included DAML hire, where a response was
written to correspondence received where an at fault insurer purported to offer a Claimant an
alternative vehicle. In each one of the cases, Armstrongs had 1o write a response to the at fault

. Insurer as the offer was not sufficient or ‘Copley’ compliant and the letter/offer was inadequaie

and/or unclear in its terms,

6, FT=TITE-AYOVE data’ CANNCT be ignored, It shows ult Insurer's Categoncar 1anure o avyre—
victims of non-fault accidenfs, and failure to capture or gain contfoi of the cost of credit hire v\}hen
glven the clear opportunities to do so. it clearly demonstrates the reason for frictional and credit
hire c'harges being incurred; namely that the at fault insurer failing to offer any remedy to a

claimant who finds themselves without use of thelr vehicle through no fault of their own.
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6,18 Since its Inception in 2006, Armstrongs atlvise it has never received a satisfactory compliant
response o the reasonable queries raised, Armstrongs cannct recall a single incident where the
third party insurance cornpany have provided them with a copy of the hire agreement their clients

would be expected to sign, This is staggering behaviour on the part of the insurance compantes,

619 It simply cannot be said that the insurers are left guessing following Copley or following receipt of
Armstrongs’ request for clarification, as to what any offer has to consist of and what information
has to be provided so that a lay person can be properly advised and take an informed decision
upon offars made to them. The common feature of DAML and Arrastrongs’ clients have already
been set out herein and it s re-iterated that these are the types of people who are unilkely to be

able to understand Jegal terminology.

6.20 There is a significant omission on the part of the CMA by failing to address this very real “control”
that is placed firmly in the hands of Insurers. Even if credit hire has commenced, the third party
insurers still have the control to intervene and offer a vehicle at reduced costs, thus reducing their

exposure to any ongoing credit hire charges,

622 The following case facts have been provided by Armstrongs and |llustrate the inefficiencies/errors'

on the part of the Insurers when dealing with "Copley” letters.

Case 'éxampla 1:

6.23 Claimant was involved in an accident on_nd hired a replacement vehicle
from DAML on 22nd September 2012, The TPI sent a Jetter to Clalmant dated 21st September
2012 (attached marked PG4} recelved by the cfaimant on 26th September 2012, they further
telephoned the claimant, and the claimant's evidence was that they pressured her regarding their
'offer’, the claimant felt bullied and unsure regarding the terms of the offer, it was unclear to her.
The client continued to hire through DAML until she received payment for the pre accident value
of her vehicle from the TPI, which was not until sometime later with hire ceasing on 29th October
2012. Despite the alleged intervention letter, no payment for the tatal loss of her vehicle was

promptly made to enable the claimant to cease hiring.
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6.24 The Defendant maintalned that the only hire charges payable were 7 days at £12.99 per day

B6.25

6.26

6.27

(despite not paying the Claimant the value of her damaged vehlcle for over 4 weeks).

The matter came before His Honour Judge Platts; the Claimant was substantlally cross examined
on the point, The Judge found that the phone call and content of the insurer's advances were
most inappropriate and sought to force the claimant to settle without any legal advice, He held
the claimant was entitled to refuse to deal with the Defendant’s insurers. He found the letter was
unclear as to what it offered, it was not clear when the car would be available or for how long and
the claimant needed a vehicle for her work, It was not clear the position an insurance, it was not
clear the position on liability {note letter marked without prejudice as to liabllity) and that the
Defendant could have reneged on liability and raise It as an issue, the clalmant had legitimately
entered into a contract with DAML and that given the above there was no reason why she should

have cancelled that contract,

The Judge held the claimant acted entirely reasonably and allowed the period and rate of hire in
full.

This is a clear example of the Defendant insurers position regarding intervention, and indeed the
real lack of desire to actually offer a replacement vehicle to a claimant. Indeed it demonstrates

the tactics involved in dealing with non-fault, impecunious clients who are mest unsophisticated

6.28

participants in the legal/insurance market. In this instance desplte the letter, no total loss
payment was raised to the client. Indeed if it had been raised promptly the claimant would have
ceased to hire (as she did when she received the payment, eventually). The Judge's findings are

clear; they are In accordance with Court of Appeal authority,

Indeed, it shows how indeed the separation of cost/control is indeed within the defendant
insurer’s control, and It is simply employed as a tactic to reduce credit hire without truly seeking
to compensate or assist the victim of the tort. The third party insurer's position Is further
undermined by the delay In raising payment to the claimant. The example is a real example of the
reality of the insurance industry and the control they possess but choose tactically not to

Implement,
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6.29 Conversely, DAML does take over claims where clients have tried to deal through third party

insurance and have been dissatisfied with the service,

6.30 The following case facts have been provided by Armstrong from a recent case that went to trial.

Whilst the names have been omitted, the facts remain,

Case example 2;

6.31

6.32

6.33

This Is a claim arising from a road traffic secident on_labili'ty was admitted but
cjuantum was in dispute, The heads of loss claimed by the claimant were for the hire of a
replacement vehicle, repairs of the claimant’s damaged vehicle, an engineer's fee and

miscelaneous expenses.

Whilst the accident was in 2012, the ctalmant did not contact DAML until some 12 manths later,
Following the accident she made numerous attempts to contact the third barty insures to try to
make arrangements for them to repair her vehicte. She called them repeatedly, sent them quotes
which they claimed to have misplaced. Her witness evidence before the court was able to recall 8

specific dates which she had called the Insurers to no avail. Using the claimant’s own words, the

claimant had “just about had enough and felt let down” by the service they had experienced from

the third party insurers.

The matter proceeded to trial and below is an excerpt from the note of the Judgment, the judge
recognlsing the delays and poor service that the Claimant had experienced when dealing with the

third party Insurers,

“t have heard from the Claimant about how she and her partner tried to arrange for her vehicle to
be repaired through the Defendant's insurer. She said in her evidence which | accept was honest
und genuine that she chased the Defendant’s insurer on & number of occasions and was given the
run around. Eventually she had enough and decided to have it repaired herself....” {using the

services of DAML)

“v am sotfsflad that the Defendant behaved unreasonably In giving the Claimunt the run around. |
am prepared to award her miscellaneous expenses considerably higher than the £50 cloimed
because ! accept what the Claimant said in her evidence that she had spent a lot more than £50.

She sald that she had probably spent about 3 times as much and | think that £150 is appropriate.”
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6.34 1 am advised by Armstrongs and DAML that this case IHustrates a common theme that is present

7l

7.1

7.2

7.3

74

in claims where DAMI, have taken over dealing with claims in place of third party insurers. Clients
do not get the service they want and are legally entitled to from Insurers so they some to

companies such as DAML,

Tha CMA’s proposed remedy will not address the AEC identlfied.

Based on my full review and understanding of the credit hire market | do not consider that there

is an AEC in the sector, other than is attributable to the conduct on insurance companies,

The control of the clalm and any losses arising therefrom in respect of a replacement vehicle are
firmly in the hands of the third party insurers. They have a procedural path paved for them,
cemented In law in cases such as Capley. The true position is that thay always have an opportunity
to take over the claim but in reality their use of this readily available option is rare or inefficient,
This needs tb be viewed in the context of the instances where insurers simply fail to acknowledge
or deal with a claimant’s claim Following its submission, The ¢laim and correspondence is ignored.
The actions, indeed inactions, of the Insurers need to he gquestioned. The criticlsm does not come
well from the very party who has the option to take control and chooses not to do 50 through

choice or ignorance.

To the extent that any aileged 'separation’ is a genuine problem, that is a conseguence of
insurers' modus operandi: they do not take over management of claims even where fault has
been admitted desplte thelr power and right to intervene, There Is a real financial punishment set
out for those claimants who chose to ignore a proper/compliant Copley offer and the insurers stiil

fall to adequately act in this respect.

Companies such as DAML provide the provision of a proper/tailored service that meets the
client’s true legal entitlement. If DAML (and companles like DAML) were not providing this
service, then the needs of these cllents would not be met and they would be deprived their
entitlement In law. This provision Is a service that meets the needs of the most vulnerable and
often least empowered members of society, These are Individuals who fall under one or more of
the followlng categorles: they are impecunious; they do not speak English or English is not their
first language; they are unsophisticated; they have difficulties understanding what they are

entitled to in iaw; they have been placed in an emergency situatlon where thelr needs are specific
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and immediate; they have no additional benefits under their policy of insurance and may be

insured third party only,

7.8

7.9

7,10

711

The remedy provides a perverse Incentive for insurers to act unreasonably, The commercially

logical route is to admit liability to obtain the cheaper rate, wait untll hire has ended, then
challenge liahility aga!n.'AIternafively, the insurers could admit liability to obtain a period at a
cheaper rate and then deny liability and the hire continues. All of this tima, the client Is having the
added aggravation, stress and worry that they do not know what stance the third party ls taking.
Lay claimants will not understand this tactic playing and indeed, it is unfair and unjuét for them to

have to play a silent bystander in all of this,

I do not wish to cast aspersions on the industry but | have operated within it for many years and |
foresee these types of actions as inevitable, indeed | fear that it will become the standard

practice, adding significant further friction within the market,

The remedy is an anti-competitive step. It seis a top rate and the CMA itself admits that it does

not axpect meaningful competition below that level.

The further consequential position also arises; a claimant’s claim in tort is against the tortfeasor,
and indead any litlgation is primarily against that tortfeasor (i.e. litigation will be between the
parties involved in the accldent A v B}, such a legal right remains. The at fault insurer has a duty
under the Rpad Traffic Act 1998, and In accordance with the policy of insurance with its insured to
indemnify the insured for any claim brought them/it. The proposed remedy limits the amount
payable by the ‘at fault insurer’ in respect of credit hire, it does not alter the cialmant’s legal

entitlement to seek damages in tort against the tortfeasor, thereby creating the lacuna whereby
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8.1

8.2

8.3

8.4

8.5

the charges over and above the propesed ‘cap’ could be sought against the tortfeasor in litigation.

Thus providing the position where an insured person responsible for an accident Is pursued for

the charges above and heyond the ‘cap’ with no indemnity from his insurer,

Conclusion:

Credit hire has long been a forum for litigious battle over the years and continues to be so with

frequent incidences of cases involving credit hire going to the Court of Appeal,

It is long established that an individual who has been involved In a non-fault road traffic accident
[s entitled to a replacement vehicle. The law recognises that an impecunlous client is entitled to
hire a vehicle at “credit hire” rates, thpse rates it is acknowledged are higher than the
corresponding spot hire or ABI/GTA rate. That individual can successfully recover those charges
back suiject to being able to meet any challenges that may be raised as to their need far a vehicle
and their impecuniosity. The Judiciary in cases such as Copley have affirmed the insurers’ right to
“step in” and take control and have laid down the warnings to claimants who fail to deal with any
complaint offer that is communicated to them, The senior judiciary have come to a conclusion
that balances the interests of the consumer and the insurer, The CMA has paid no regard to that

carefully developed reasoning.

The CMA has pald no regard to the interests of the consumer who has been the victim of the
accident, The needs of the impecunious client and those other categories of clients set out within
this report have not been considered and it Is these very people who will be denied their rights if

the remedies were to be implemented.

The CMA properly concluded that its estimation of detriment in relation ko ToH 1 {the detriment
from the separation of cost liability and cost control} was flawed. It was welcomed that the CMA
would revislt its position and workings in this regard. However the revised repoit falls far short of
the proper investigation into the market, and indeed the required proper investigation into the

real causes of the separation and any alleged detriment,

It appears the CMA ¢ontinues to fall to address the credit hire market in full terms, namely that
there appears to be no proper consideration of the market In which DAML operates. The CMA
finds in the revised workings as to detriment, that the cost of credit hire to the at fault insurer is

£618 (paragraph 11). What the CMA fails to consider at all Is the at fault Insurer's opportunity, in
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8.6

8.7

every Instance where a need to credit hire arises, to capture the claim thereby removing any
separation between cost and control, The CMA fails to consider that the costs of £618 per claim
can presently be avolded by every at fault insurer, the at fault insurer's salvation being all too
simple; make a clear, unequivocal and documented offer to the non-fault party of a free
replacement vehicle thus removing both the need and the cost of credit hire. Indeed the cost to
the at fault insurer would certainly not be £61B to gain control of the claim. There is no
explanatlon as to why at fault Insurers fail to exercise their legal right to gain control of the claim

and the associated cost,

The answer as to why at fault insurers do not seek to gain such control is plain; they have a cost
incentive to under provide, It is my opinion that by choosing not to offer all victims a replacement
vehicle they undoubtedly save costs, as it is Inevitable that they will Mlose” claims along the way,
and victims unknowing to their legal right to a replacement vehicle, will simply continue unaware.
The CMA note that a large proportion of the frictional costs which arise in interactlon between
insurers and CHCs were due to the inefficlencias within the insurers claim processing procedures.,
With such dlear inefficiencies noted, 1t is staggering that the CMA appears to averlook such
inefficlencies in the insurers or offer no remedy, Indeed it Is acknowledged by the CMA at
paragraph 25 that in the absence of separation insurers would have an incentive to under provide
on serve as well as control costs. What is again staggering is that the CMA simply concludes the

same with no remedy in this regard,

| do not agree with the CIMA's finding that the main cause of frictional costs is the nature of the
interaction, It is clear the behaviour and approach adopted by at fault insurers clearly provides a
cost saving incentive to them, in knowing that in failing to deal properly, fairly and promptly with
all victims (in accordance with their 18gal rights) that claims will not be made. It is fatse and absurd
1o suggest in paragraph 43 that if @ at fault insurer fails to put the Clalmant back into their pre
accident condition that the lay victim will In effect take on the insurer and litigate against them,
This is a lay member of the public, who has been offered no assistance by any company with legal
knowledge (i.e. CMC, CHC or solicitor) who has solely dealt with insurers. These are people who
may not have the funds to litigate against the large insurer, and will simply take what it is offered
because in reality they have no other choice. In reality any other remedy i.e. litigation, Is simply

toc expenslve and puts the Claimant at financial risk.
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8.8 The CMA appears to overlook, and wrongly conclude on a number of matters when considering
the guality difference between direct hire and credit hire and the cost of additional services.
When considering the submission of Enterprise (paragraphs 55-57) what appears staggering is the
non-consideration of the clear quality difference in service offered. It is no wonder that many
clients of Enterprise choose to collect replacement vehicles rather than have then delivered,
Indeed Enterprise confirms this is because clients could obtain the vehicle more quickly that way.
In effect, this is a victim, in an emergeney sltuation - considering how to get to work the next day,
how to take the children to school being offered a vehicle that day, needing a vehicle as soon as
possible, Thelr anly alternative to collection Is waiting days for dellvery of a reptacement vehicle,
It is therefore clear why clients of Enterprise will choose collection, it is so they ¢an try and gain
normality as quickly as possible, Compare the same to the service offered by CHCs who can within
2-4 hours (evidence as per paragraph 57) arrange a delivery to a customer; this can be to a home
address or to work address. It will include out of hours services and weakend dellverles, it will

allow the Individual to continue with minimal distuption.

8.9 Further, the CMA's conclusions in respect of additional charges are flawed, when considering
COW the CMA conclude (footnote 17) that CDW cannot be recovered from the at fault nsurer
under terms of the GTA, This is not law; it is simply an Industry agreement. DAML’s cllents are
entitled to protect the vulnerable position in which they have been placed, by taking of COW and
TEW {theft excess waiver) in respect of the rental of the hire vehicle, A CHC's insurance |s
undoubtedly one of the largest operating costs, it reflects the great risk of insurance to the insurer
of the hire company in provision of hlre vehicles to individuals who are treated as high risk {i.e. 17
year olds, those with drlving penatties which can Include previous bans etc.) as such the excess of
such a large Insurance policy are high, The excess on DAML insurance policy is minimpm £2500, it
is a well-established principle of law that such cost {CDW and TEW) is recoverable from the at
fault insurer {see Marcic v Davies and affirmed in Bee v Jenson'). The client placed in the
uncertain position of having to credit hire (by the very definition, unable to pay for direct hire) is
left at risk of having to pay a large excess on the hire vehicle. Indeed the requirement of COW
could not be more clear, and justified, hente the reason Accident Exchange will offer it free of
charge {as they have agreed by affiliation with the GTA to waive the right to recovery). The CMA

has further concluded, and acknowledges the conclusion is drawn without evidence, that the

" see paragraph 5 of litigation report
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service received by clients under direct hire is generaily no worse than what they are entitled to In
law. This Is another example of a conclusion with no evidence or explanation whatsoever. Indeed,
the law Is hot “general” as to your entitlement to be fully and equally compensated following your

accident.
8.10 MK appears that despite revisiting its investigation, the CMA has again failed to properly direct itself
in its investigation and has again come to conclusion with no regard to the law, and indeed those

conclusions are contrary to the Jaw that appfies.

8.11 Therefore, the AEC identified is not a real one and the remedy is misguided.
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Fee Earngra

Chse Annust income
1 £5,150.08

2 £18,018.00
3 Unemployed
4 £6,720.00

8 £18,200.00
6 £12,000.00
7 £14,300.00
g £26,000.00
9 £22,800.00
1D £22,984,00
11 £10,400,00
12 £9,800,00
13 £21,500,00
14 £23,400,00
15 £28,000,00
16 £12,000.00
17 £14,000,00
18 £8,200.00
19 £32,000.00
20 £11,440.00
fes earners

1 £18,500

2 £47,000

3 £12,500

q £35,000

5 E20,000

6 unemployed
7 unemployed
8 £30,000

5 unemployed
10 £13,000

11 uentployed
12 retired

13 £12,000

14 £26,000

18 £18,000

16 £38,000

17 £4,800 (student)
18 £44,000

19 £40,000

20 £18,500

PG 1

Feeearner3
Case  Annualincgme

£11,400,00

Unamployad

£7.280.00
S

Unemployad

jUnemployad

£15,600.00

JUnemployed

{e41,600.00

wmﬂmmnlwww

[unemployed

10

£9,600.00

11

Unemployed

12

£4,160.00

13

Unem}iloyed

14

£11,500.00

15

£9,600.00

16

£19,800.00

17

£13 600.00

18

£21,000.00

19

£11,600,00

20

|£21.DQ0100

fee earner 6

1 £9,152.00

2 £10,119.96

3 unemplnyed

4 £34,404.12

5 unemployed

6 £9,194.52

7 £7,650.00

8 £9,339.48

9 £13,782.84
10 unemployed
11 £23,202,68
12 £9,619,92
13 £18,695.56
14 £21,175,92
15 £10,851,53
16 £15,816.84
17 unemployed
18 £3,259.96
19 £14,517.37
20 £5,808.16

Fsgganer 1

Case  Anpuatincome

1 Unemploved

2 £12,740.00

3 Unemployed

4 £15,600.00

5 £11,595.00

6 £14,560,00

7 £173492

8 £13,000,00

9 Unemployed

10 Unemployed

11 £15,080.00

12 Unemployed

13 Unemployed

14 £14,716.00

15 £10,202,76

18 £21,882.60

17 £44,400.00

18 £13,992,00

19 £8,788,00

20 Unemployed
Feg.parngrd

| £1€,000

2 £14,500

3 £8,000

4 £7,800

5 £25,000

6 £10,000 :
17 £9,900 ;
8 £13,500 :
9 £16,500 ;
10 £19,200 i
1n £24,000

12 £28,000

13 £83,900

14 £16,300

15 £16,500

16 £1,440 [student} |
117 €21,000 ’
(18 £15,60D

19 £20,000

120 £16,500

fee earner 7

Case 1 £18,200,00
Case 2 £13,000.00




Case 3
Case 4
Case 5
Case €
Case 7
Case B
Chsa 9
€ase 10
Case 11
Case 12
Cnse 13
Case 14
Case 15
Case 16
Case 17
Case 18
Case 19
Casp 20

£18,720.00
£13,000.00
£17,680.00
£26,000.00

£8,450,00

£8,164,00
£24,076.00
£23,400,00
£10,400.00
£15,600.00
£15,600.00
£20,800.00
£18,200,00

£6,760.00

£8,320.00
£15,600,00
£17,160.00
£16,640,00
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Doar DTS

Ouy Clahn Reforence:
Our insured:

Date of meident:
Your Reglstration!

WITHOUT PREJUDICE TO LIABILITY

We are sosry to hear you wera Involved In an agoldent with ono of our custamers,

We want to do everything we can to minimias the inaonventsnce that thie accidont ray have
causad you, We pride oursolves on our custoiner garvice and would weloome the opportunily to

deat with you directly,

Weo aro able 1o offer a wide range of seivives designed to asslst you and we have a team of
paople ready 1o help you.

The maip bengfits of dealing direct are: «

1. We can eupply you with a Renault Clio slzed car as a replacement vehlole, this wiit be
at 110 cost 0 you, and we will pay £42.90 per day for this

it you do not retulre the ahove vehlete, or it I8 not sultabla to your nesds, we wili he
ablo fo obtaln many different makes, models and clpsses of vohlole In order to find a
vehiolo that wil fulfli your needs for the perlod whilst your own vahislo is off the road,
Again this will ba at no costio you, ang we will pay for this

2, The claim will pot offect your No Claims Discount
3. Eree collection and dellvery sorvigs, if nscossaty

4, There is no exceen (o pay
3. There are no forne to complete

Wa oan arrange for your vehicle to bo taken fo one ol our Approved Fepalrers to repair any

damage caused by this oollision. We will atrange the authorieation ot repaire directly to the

Inswate pass Inlonineien 10 (o Clawty gnd Ungesivilng Excharge Hoss_!er. (un by fnauenve-Pataba e Beivices LUF (DA L) oW thae Halas lneurenee Andi-
Fraud and Toall Reglslor, su by tha Asagclatomof PHdih Insomrs (N %o akn 14 4 hofp us te-chack faformaiel) peavided sad alse o preyonl Tpvdolom
ki, Wo will ba pasiing [nkemalfan igTeling (& (N Joctoen) [0 I wp:nedpms rgaIn(s}, in dowling Mtwl calm, m waieh tho wgisee. INsien
1 oahor organg siigns oheci end supply tiuieile i vairlous delabrsss and frausl grovanikn agantiod, Lo Wikh tha-odlke ottt indure!e bave aopoes. #
fi1e o (ueghiols Infozmottan )9 provided pall fraud In [dantiigd, dickss vl bo paresd to hiavd proveciipn agandiss (o pravanl Hrays and mengy thehdoilnd.
g:llg gsgbms‘ of Ibe g proventing syencias snc axpleiing non ihe kfarmiation ftd by {rawd ;tovantion genicles moy ba vEsd, van be coiahed by ealing

FotnGove: YPOOOT SHI0T20MNLIAD
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garage and supply you with & replacenient vehicls, at no cost to you, whilel your vahicle le off
#he road. The repairs ate guaranteed and any work canded out will comply with any applicable

rpannfaoturars‘ watfanty currently In place,

If your vehidle fs heyond econamioal repalr we can arrange to deal with your claim, We wik
arrenge & cheque for the pre~aogident value of your vehicle less any saivége value and supply a
teplacement vehiele, at no cast to you, whilsl you are walting for the payiment,

If you chooas 10 use & repalrer of your own cholce, we can arrange authiorisation of he repalre
and also atrange & replacement vehicle, at no cost to you, Even If you are maklng & clalm via
your own insurance company, we are sl ahle offer you a replacement vehicle, at no cest to

you.

It you have efready been supplied & raplacement vehicls, we would advieo you to sontact your
represeniatives Immexdiately to form them of this offer.

It the Publlc Carlage Qffioe Yoenses your vehlols, wa encaurage you to not hire a replacement
vahiole at a cost groater than your dally earmings. It may be more aconemioal to not work whlist
your vahiolo is off the road, rather than hire a vehlole ata daily loes. in order {o prevent you
Ineusrtng &n ongolng loss of earnings, we may he able to issue an interim payment In seepect of

your earnings as a substiute to a replacement vehiole,

Ploage somact us on recelpt of this tetter ko tet us know whaether we can help. If there is anything
contalned within fhis tetter that you are unsure of, pleassa contaat ono of our advigors on Qa7
882 8200 ext 84 3165 who will be happy to asslst.

Wa look forward to hearlng from you,

Insurera pass information to the Claims and Underwriting Exchange Register, run by neurance
Database Services Lid (IDS LTD) and the Motor Insurance Antl- Fraud Thoft Reglater, run by

the Assoclation of Britlels insurance (AR,

The alm Is to help us to gheck Information provided and also o provant fraudutont clalms. Wo
will be passing information relating to ihis Incldent to the approprlate regleter(s). n dealing with
your claim, we may searoh the reglaters, If false or inaccurate Intorenation fe provided and fraud
fs Identitted, detalis wiit be passed to fraud prevention agencles to prevem freud) and monay

launderlng,
Further detats sxplaining how the information held by fraud prevention agenclen may he used

can be obtalned by oalling 0800 062 3144, For athminlatration purposes, andfor It a claim 18
made, we may nesd to dizclose Information to any other pariies Involved including assaniatad

oompenles,

Yours slaceraly

Pat|
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1. OVERVIEW

1.1 The purpose of this written submissicn is to provide an overview of the last 25 yeérs af credit hire
litigation. It addresses four questions:
a. The lawfulness of credit hre per se;
b. The principles applied by the courts when quantifying damages;
¢. The entitlement of hirers to recover the cost of additional waivers; and

d. The rights available 1o the insurer, should it wish to ‘limit’ the cost of credit hire,

1,2 The written submissions and case law demonstrates how insurance companies can within the context of

the current legal framework adequately protect themselves from credit hire claims,
2 DUCTIOQN

21 The credlt hire Industry, as will be demonstrated developed from the 1380s onwards as a result of the
simple fact that many innocent but impecunious victims of read traffic accidents, whose cars were damaged or

destroyed, found themselves inconvenlenced and undercompensated.

2.2 The poorer echelons of society, use vehicles of modest value, Insured en a third party only basis,
which are nonetheless of Immense value to them in thelr dally activities enabling them to trave} easily and

conveniently to work, and 10 enhance thelr own domestic and soctal lives.

2.3 I as a result of such an accident, the vehl"s §s rendered an economic wrlte off or physically destroyed

the motorist will usually be without savings or resources, to immediately replace it, or to hire a substitute

vehicle,

24 Moreover although such a motorlst, will have a good claim for “loss of use” in respect of the

destroyed vehicle what the motorist will really want Is a reptacement of the vehicle he has lost.

25 Even if 8 motorist does have a comprehensive policy of motor insurance they may choose not to claim
upon It, either to avoid affecting their own ¢laims history or the loss of a “no claims honus”, or because the

benefits provided under the policy, such as a small courtesy car do not adequately mean their needs,

3. CONTEXT

3.1 Insurance companies would prefer to pay modest damages for Joss of use, rather than pay for a
replacement vehicte because it is much cheaper for them, The litigation between credit hire companies ang
insurance companies Is underpinned by the essential conflict between the credit hire companles who provide
services to innocent victims of road traffic accldents and pass on their costs and profit to the insurance
industry, and the insurance companies who would rather they did not and had no obligation in law to pay such

clalms.




&, THE LAWFULNESS OF THE CREDIT HIRE SECTOR AND THE RATES THAT MAY PROPERLY BE RECOVERED

hamperty and maintenance; v, Thompson [1994] 1 AC 142

4.1 Cases started to be fought through the courts from the 1980s onwards, as the insurance industry
sought to stifte the credit hire industry at birth. One set of arguments which reached the then highest court,
the House of Lords concerned whether the very existence of the credit hire companles and thelr role in

supporting the prosecution of claims, was unlawful by reason of the principles of champerty and maintenance,

4.2, This decision of the House of Lards repays careful consideration, not so much these days for the
actual decislon on the arguments of champerty and maintenance (the credit hire companies won] but because

It set the scene for many of the argements that followed.
4.3, tord Mustill noted the following at pages 154 to 155 of the law repart:

The question has arisen In this way. A substantial proportion of motor accidents take place in
circumstances where there is ttle room for doubt that one party Is exclusively to blame: typleaily,
where the car of one driver (hereafter "the motorist"} Is stationary, for example at a traffic Hight,
and where a cor driven by another person {"the defendunt) Is carelessly driven Into the back of it.
There are two types of damuges which may be awarded te the motorist in any resulting litigation,
Flrst, there are damages for ony personal injury which the motorist may have suffered. These will
usually comprise general damages for pain, sufféring and loss of amenity, and special dumages for
post and future loss of earnings, Secondly, there are damages related to the loss of or damage to
the motorists's vehicle. These will or may have two elements: a figure representing the diminution
in value of the motorlst's vehicle, and another figure representing the financlal loss suffered hy the
motorist because he or she cannot use the vehicle whilst it Is efther being replaced (if written off} or
undergolng repairs. In practice these various elements are dealt with In various ways. The damage
ta the cor itself Is settied between Insurers, apart from the excess on the motorist's policy, which he
may not trouble to pursue except as an appendage to o larger claim. The motorist's claims for
personai injuries may be substantial in amount, and will be mede the subject of an action, If the
motorist can finance the action elther from his own resources, or from seme form of insurance, or {if

he is of very limited means) by legal aid,

There remalins the claim for loss of use of the car. In principle, if such a claim Is made it will often be
quantifled by reference to the cost of hiring a substitute vehicle, and will be recoverable upen proof
that the motorist needed a replacement car whilst his own was off the road, | say "If such a claim is
muade” for two regsons. First, because the loss of use Is not recoverable under a comprehensive

policy, so that there are no subrogated insurers to stand behind the claim, and In situations where




4.4,

there s no personal infury claim und where the domage to the matorist's vehicle is dealt with as
between [nsurers there are few motorists who will have the time, energy and resources te go to faw
solely to recover the cost of o substitute vehicle. Secondly, because there are many motorists who
lack the inclination or the ready cash to hire u substitute on the chance of recovering
reimbursement from the defendant's Insurers. Thus, there exists in practical terms a gap in the

remedies available to the motorist, from which the errant driver, and hence his Insurers, frequertly

profit,

It Is hard to resist the conclusion, that Lord Mustill identified a very real social problem, in that there

Innocent motorists who were not being compensated for the true extent of the losses they were entitled to

claim for a common law.

4.5.

The role of the eredit hire companies in addressing this problem was commented on by tord Mustill

at page 155

4.6.

in recent years a number of commercial concerns (hereafter “the companies”) have identified this
gap and have sought to fill it in a manner advantageous altke to motorlsts and to themselves, by
offering to motorists with apparently solid cloims ugninst the other parties to colflsfons the
opportunity to make use of the company's cars whilst their own are off the road, The terms on
which this opportunity Is given are sald to be, in broad outline, as follows. (1} The company makes o
car available to the motorist whilst the damaged car is under repoir. {2) The company pursues o
claim against the defendant, at [ts own expense and employing solicitors of its cholce, in the name
of the motorist for loss of use of the motorist's car. (3) The compeny makes a charge for the loan of
the replacement cor, which is relmbursed from that part of the damages recovered by the motorist
from the defendant or his insurers which refiects the loss of use of the motorist's car. (4) Until this
happens the motorist {s under no obligation to poy for the use of the replacement car, (5) These
arrengements are conditional on the co-operation of the motorist In pursuing the clalm and ony
resulting legul praceedings. (6} The companies aim to confine the scheme to coses where the
motorist is very likely to succeed In establishing the defendant's ifability, wfthauf any contributory

negligence on the part of the motorist.

He went on to note the response of the insurance industry:

Tronsactions on these general lines have been entered Into in large numbers, to the discomfort of
the defendants' insurers, who have been foced with claims of which an element refiects the cost of ¢
replacement vehicle which would not have been hired but for the existence of the scheme, The

insurers have counter-attacked by alleging that the hiring agreements are champertous and




accordingly unfowful, or otherwise contrary to public policy. Whilst no longer contending that
actions which Include on element of damuages referobie to the charges made, or safd to be made, by
the compuanies are an abuse of the process of the court, and should be therefore be struck out in
their entirety, the insurers say that dumages cannot be awarided for the hiring charges, since to do

so would enable the motorist to rely on an unlawful contract,

4.7. Lord Mustill noted at page 165 that it was contended by the insurance industry that this would lead to
inflated claims. He ruled against this proposition, by pointing out the “tools” that a shrewd and experienced

insurance company could readily deploy to prevent inflated claims.

The ather doanger to the administration af justice, of which the defendants and their Insurers urge
the court to beware, Is that the exlstence of the scheme will encourage motorists to hire cars which
they do not really require, at inflated rates, which have to be paid for by the insurers, As to rates of
hire, shrewd and experfenced insurers will be well equipped with information about local tariffs for
the hire of cars of the same type as the motorists' damaged vehicles, with which they tan expose
any exeggeration. and as to the possibllity that the scheme will encourage moteorists to hire cars
which they do not need, at the ultimate expense of the insurers, | am confident that resourceful
lawyers are well abie *165 to press by interlocutory measures for a condld exposure of the
moterist's true requirements, and, if olf else fails, to fight the Issue at an oral hearing, as happened
In the present case. If the motorists are found to have been tempted by the hire componles Into the
unnecessary hiring of substitute vehlicles, the claims will fail pro tanto, with consequent orders for
costs which will Impose a heolthy disclpline upon the companies.in these clrcumstances | find the

perils to the proper administration of justice much exaggerated.

4.8, Finally at page 167 he noted that in order for a claim for credit hire charges to be made at al, it had to

be demonsirated that there was a need for a replacement vehicle,

Whilst | have sympathy with this point of view | think it too broad, The need for a replacement car is
not self-proving. The motorist may have been in hospital through the accident for longer than his
vehicle was off the road: or he may have been planning to go abroad for a holiday leaving his car
behind; and so on. Thus, although | agree with the fudgments In the Court of Appeal that it is not
hord to Infer that @ motorist who incurs the considerable expense af running a private car does so
because he has a need for i, and consequently has g need to replace it If, as the result of o wrongful
act, It Is put out of commission, there remains ample scope for the defendant in an individuol case

to displace the inference which might otherwise arise,




mer protect! llance and tates: Dimond.v.Loveltin the House of Lords [2002] 1 AC 384

4.9, The issue of the recoverahility of credit hire charges returned to the House of Lords in this case some
years later. The first point was that the credit hire agreements in the case, were regulated by the Consumer
Credit Act 1974, and were unenforceable having been drafted in breach of requirements Imposed by the Act
and secondary leglslation made under It Applying the rule against *double recovery” the motorist who was

then under no liability to pay the credit hire company could not recover damages to discharge a debt she did

net have to pay.

4.10. The second point which has proved far more significant and long lasting, is the ruling by the House of
Lords on how the rate of credit hire charges should be calculated by the courts in order to reach & result which
the common law regards as a reasonable and just result. The focus by the House of Lords was on the concept

that there was nothing wreng in an insurer having to pay a market rate, referred to as a “spot rate” for the

credit hire car, which was the same rate a motorist who had gone to a normal hire company would have pald.

4.11.  The House of Lords in drawing up an objective standard, did not at this stage, save for the dissenting
speech of Lord Nicholls draw a distinction between the financlal clrcumstances of a motorist, who had the cash
to pay hire charges up frent and an impecunious motorlst, whe could not de 5o, but whase loss was in any

event fixed according to the same objective standard,

Lord Hoffmann

4.12.  Lord Hoffman set out the principles he Judged should be applied at 392 to 393. Flest of all he

relterated the clear social utllity provided by credit hire companies when it came:

The services thus offered by an accldent hire company, In providing the car on credit and assuming
the burden and risk of pursuing the clalm, have filled a gap In the market, Many comprehensive
motor insuronce policies cover damuage to the vehicie but not the cost of hiring a replacement. The
owner of a damaged car can arrange for his car to be repuired in the knowledge that the bill will be
sent to the insurance company. Whether his compeny meets the cost itself or recovers it from the
other driver's insurer is {apart from the question of a no-¢laim banus) not a matter which need
concern him. If, however, he wants to hire a replacement vehicle, he wifl have to make the
orrangements at his own expense and claim the cost from the other driver himseif. Faced with such
a prospect, many drivers will make de without a car while their vehicle Is off the road. Accident hire

compunies enable them to have a replacement car without cost, trouble or risk,

The accident hire business has increased the cost of third party cloims against motor Insurance
companles such as CIS, Motorists not only hive replacement cars when they would not previously

have dane 50 but afso, since they are not themselves paying, do not necessarily exerclse the closest




scrutiny over the rate that s being chorged, Partly for this reason and partly because the companles
have to be compensated for the credit and additional services that they provide, claims by accident
hire companies are generally at rates substentially above the market or "spot” rates that an
ordinary hire company would have been willing to offer for ready money. Motor insuronce
companies have therefore tried to resist such claims, The first attempt wos based upon the theory
that the arrangements between motorist and accident hire company were champertous. It was
rejected by your Lordships in Giles v Thompson {1894] 1 AC 142 . The present case Is a return to the
charge by other means, Your Lordships were told thut any other cases, both ot first instante and

in the Court of Appeal, wait upon the result,

4.13.  Onthe calculation of rates he observed as follows:

How does one calculate the additional benefits that Mrs Dimond received by choosing the 1st
Automotive package to mitigate the loss caused by the accldent to her car? The hiring contract does
aot distingulsh between what is attributable simply to the hire of the cor and what Is attributable to
the other benefits, But 1 do not think that a court can ignore the fact that, one way or another, the
other benefits have to be paid for. 15t Automeotive have to beor the irrecoverable costs of
renducting the clalm, providing credit to the hirers, poying commission to brokers, checking that the

accident was not the hirer's fault and so on, A charge for all of this Is built into the hire,

How does one estimate the value of these additional benefits that Mrs Dimond obtoins? it seems to
me that prima facle their value is represented by the difference between what she was willing to
pay st Automotive und what she would have been willing to pay an ordinary car hire company for
the use of a car. As the Judge suid, 1st Automotive charged more because they offered more. The
difference represents the value of the additional services which they provided. | quite accept thatd
determination of the value of the benefits which must be brought into arcou'n_t will depend upon the
facts of each case. But the principle to be applied is that In the *403 British Westinghouse case
{1812} AC 673 and this seems to me to lead to the conclusion that in the case of @ hiring froman
accident hire company, the equlvolent spot rate will ordinarily be the net loss after allowance has
been made for the additianal benefits which the accident hire comparny has provided.

Lord Hicholls

4.14,  Lord Nicholls dissented on the guestion of the measure of damages at 390 to 391 He noted the basic

problem that victims of no-fault accidents were left without redress:

These proceedings avise out of an everyday occurrence. Momentary inattention by a driver results
In his car running Into and damaging unother vehicle. The domaged car needs repair and is off the
road for some days while being repuired, The owner of the damuoged car requires a replacement

vehlcle, Many car insurance policies make no provision for a replacement if the insured car fs




4.15,

damaged in an accident. So the victim of a no foult accident has to make his own arrangements to

tide himself over the days he is withaiit his car.

He also emphasised the practical difficulties, facing motorists of modest means, who could not afford

to hire a replacement vehicle:

4.16.

tUnder an ordinary car hiring orrangement, the hirer hos to praduce the hire charge up front. Usually
the amount of money involved Is not large, but for many people it Is still a considerable sum to have
to find, Further, there Is no certainty the money will ever be recavered from the insurers of the car
whose driver was at fault. The innocent motorlst has no clout when it comes to seeking payment
from someone else's insurers, And no one would wish to become involved In court praceedings to
recover the money from the insurers, So there are many cases where innocent motorists make do as
best they can. They manage somehow without ¢ ¢ar, or borrow one from a relation, or get lifts from

Jriends. Either that, ar they hire w car and write off the hire charge us just one of those things.

His conclusion was that the role played by credit hire companies was of real practical utility when

cealing with the aftermath of an aceident:

4,17,

So it comes about that accident car hire companies are fulfitling a real need. They provide
replacement cars and additionnl services os well, The hirer does not have to produce any money,
either ot the time of the hiring or at all. The hire company pursues the allegedly negligent driver's
insurers. The hire company is not deterred by having to bring court proceedings should this become

necessary, If the claim fs unsuccessful, In practice the fhire company does not pursue the hirer.

He would also have developed the common law to enable the no fault driver to recover the full cost

of the credit hire charges:

These are valuable additional services, At first sight tﬁerz seems to be no reason why the negligent
driver's insurers shaufd have to pay for these additional services, if a car owner wishes to have
these services he should *381 pay for them himself. | consider this would be to take too narrow a
view of the position In which the no-fault driver finds himself. The position in faw Is that the
neéﬂgent driver, backed by his insurers, Is Hable to pay reasonable charges incurred In hiring o
replacement car if this is reasonably necessary. For many motorists the existence of this liabllity of
the other motorist can be more thepreticol than real, In practice this source of recompense
Jrequently does not yield money, or even an acceptance of liability, in time to be of use, In Giles v
Thompson [1994] 1 AC 142, 1554, Lord Mustill observed that: “there exists In practicol terms a gap

in the remedies avallable to the motorist, from which the errant driver, and hence his insurers,

Frequently profit.”




418,  Lord Nicholls concluded:

The additional services provided by accident car hire companies bridge this gap. They redress the
Imbalance between the Individua! car owner and the insurance companies. They enable car owners
to shift from themselves to the Insurance companies a loss which properly belongs to the insurers
but which, In practice, ewners of cars often hove to bear themselves, So long as the charge for the

additional services is reasonable, this charge should be part of the recoverable damages,

4.19.  Some 14 years ago, the AB, proposed to extend no fault hire more generally. This initiative has found
fruit in the Jast few years, with a number of insurers being willing to offer hire. But it is worth nating what was
cantemplated many years age as an econorically efficient way of dealing with the needs for replacement

vehicles, The ABI initiative as proposed in 2000 was noted in thesa terms at page 391 by Lord Nicholls:

This House was told by counsel of a scheme or proposed scheme, the "ABI Initiative ", whereby
Insurance companies and car hire companies wilf provide hire vehicles fo victims of no fouit
accidents. Depending on its terms, @ scheme of this nature may meet the need which has given rise
to the accident car hire business. Untli that happens, the accident car hire arrangements provide a
reasonable basis by which no-fault victims can in foct obtain the benefit of the right which the
common law and compulsory third party insurance seek to give them against careless drivers. A
megsure of damuges which does not achieve this result would be sadly deficlent. The law on the
meusure of demages should reflect the practicalities of the situation In which « wronged person
finds himself, Otherwise it would mean that the law's response to ¢ wrong is a right to Eamages
which will often be ilfusory in practice, I do not befieve this can be the present state of the law in a

situation which affects thousands of people every yeat,

Clark v Ardington: evolving arguments {2003] QB 36

4,20, Anumber of conjeined appeals were determined by the Court of Appeal. The cases involved
considerations of the enforceability of the credit hire agreements in those cases, which are largely of historical
interest. Of ongolng stgnificance are the observations on the recoverabllity of the credit hire charges, and the
consideration of what was a reasonable rate, and how this might be determined. The Court of Appeat stated,

rejecting the notion that average rates could be looked at, that the normalJegal principles of the common law

should apply:

146 We beifeve that Mr Milligan’s criticlsms of the Judge's adoption of Mainz plus 10% are justified,
oas were his criticisms of the suggestion that it prevides a working solution. If Mainz plus 10% Is
Justifled to arrive at the reasonable charges incurred In hiring a replacement car, then it must be

copable of application whether or not an accident hire company is involved. That connat be right. A

10




person who need& to hire o cor because of the negligence of enother must, subjfect to mitigating his
loss, be entitled to recover the artual cast of hire not an average derived from the Mainz report. if
the principle adopted by the judge Is correct then it would seem appropriate aise to apply that
principle to the cost of car repuir, namely a claimant may only recover the average of the charges of
gurages. But a person whose car Is damaged should In appropriate circumstances recover the cost
to him of repair and loss of use, His recovery should not be restricted to an average of car repair or
hire rates nor should he be able to recover thot average cost If the actual cost Is fess. We belleve

that the solutlon is to apply narmual legol principles.

4,21, The Court of Appeal emphasised the fundamental principles of compensation and how this could

include in appropriate cases recovering charges at what were termed the “top of the range” of car hire rates:

147 The fundamentol principle Is that o persan whose car has been damuged is entitied to
compensation for the loss caused. In a case where such loss Includes loss of use and he establishes o
need for a replacement, he Is entitled to the cost of hiring o replacement car. He can go round to the
nearest cor hire company and s primu facle entitled to recover the amount charged whether or not
the charge is at the top of the range of car hire rates. However the basic principle Is qualified by the

duty to take reasonable steps to mitigote the loss. What s reasonable will depend on the particular

circumstances.

4.22.  The Court of Appeal further noted that in principle it is a relatively stralghttorward exercise to

quantify what is the appropriate rate, in any given case.

148 We do not anticipate that the application of the correct legol principles will lead to
disproportionate costs In small cases. The claim will be based on evidence as to the rate charged by
o car hire compuany in the refevant area. Perhups the rate will be ot the top end of the range of
company rates, Thereafter the evidentfal burden passes to the insurers to show that It would not
hove been redsonab!e to use that particulor car hire compony and that the reasonable course would
be to use another company which charged o lower rate. What is reasanable and whether « loss Is
avoidable are questions of fact, not law, which district and county court judges regularly decide. it
can arise in many different types of cases, ranging from damuge to chattels to o failure to take
gction. We do not belleve that ¢ decislon on such *87 issues In respect of cor hire charges will be any

more difficult than in respect of car repoir charges.
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Impecunfosity Lagden.v.0’'Co 1 [2004] 1 AC 1067

4.23,

The issue of whether It was appropriate to take Into account a motorist’s personal financial

circumstances when deciding whether he could recover the full credit hire rates or was limited to spot hire

rates was revisited by the House of Lords,

4.24,

The essence of the arguments was that it was unrealistic and artificial to limit 2 metorist’s damages to

spot hire rates, if as a question of fact, they could not have afferded to pay those rates up front and instead

would have had to hire from a credit hire company and pay credit hire rates.

Lord Hope

4.25,

4.26,

The principal speech was provided by Lord Hope who stated at pages 1080 to 1081:

34 Of course, the facts in these two cases were guite different from those in this case, But { think
that the principles on which they were declded are of general application, and It Is possible to
extract this guidance from them. it Is for the defendant who seeks a deduction from expenditure in
mitigation on the ground of betterment to make out his case for doing so. it is not enough thet an
element of betterment can be identified, It has to be shown that the clalmant had a cholce, and that
ke would have been able to mitlgate his loss at less cost. The wrongdoer is net entftied to demand
of the infured party thet he Incur o loss, bear a burden or muke unreasonable sacrifices fn the
mitigation of iis damages. He is entitied to demand that, where there are cholces to be muade, the
least expensive route which wilf achifeve mitigotion must be selected. So if the evidence shows that
the claimant had a choice, and that the route to mitigation which he chose was more costly than an
alternative that was epen to him, then a case wilt have been made outfair & deduction. But if it
shows that the cloimant had no other choice available to him, the betterment must be seen as
incidental to the step which he was entitled to take In the mitigation of his foss and there will be no

ground for It to be deducted.

The emphasis in Lord Hope's speech was on choice: what were the options open to the innocent

motorist and how much would those options cost,

35 Applying those principles to the present case, | would hold that the defendant’s insurers have not
made out a case for the deduction which they seek, The evidence showed that Mr lugden had no
cholice but to use the services of the credit hire company and that, If he was to moke use of these
services, he hod no way of avoiding the odditional benefits that were provided to him. The
principles which | would apply are of general application. But it by no means folfows that the same
result must follow In every case where the innocent metorist uses the services of u credit hire

company. The criterion that must be opplied Is whether he had o chofce—whether it would have
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been apen to him to go Inte the market and hire a car at the ordinary rates from an ordinary car

hire company.

4.27.  Lord Hope found that an impecunious motorist, one who had ne choice hut to hire a replacement
vehicle on a credit hire basls, was entitled to the full cost of the credit hire. He went on to suggest a simple test

for determining whether someoene had a “cholce” or was Impecunious and without choice;

36 In practice, for reasons that are obvious, companies which affer cars for hire in the open morket
Insist on payment of the renta! up front before the *1081 car Is collected, together with a sum to
cover the risk of darnage to the cor while it is on hire. Payment Is usually mode by meons of a credit
cord or o deblt card. Some compuanies may uccepf cash, but if they do the sum tﬁat will hove to be
paid up front wiil not be small. Many car owners are, of course, well able to provide what is needed
to satisfy the hirer that the money which is needed to pay for the hire is avoiloble. If they choose to
use the services of v credit hire company they must accept as a deduction from thelr expenditure
the extra cost of doing so. The full cost of obtaining the services of a credit hire company cannot be
claimed by the motorist who is able to pay the cost of the hire up front without exposing himself or

his fomlly to a foss or burden which Is unreasonable,

4,28,  This rule of thumb focused on whether someone had ready means by which to pay for hire as an
upfront cost, or hot!
37 But it Is reasonably foreseeable that there will be some car owners who wilf be unable to
produce an aceeptable credit or debit card and will not have the money in hand to pay for the hire
in cash before coliectipn. In thelr case the cost of paying for the provision of additional services by a
credit hire company must be attributed in law not to the cholce of the matorist but .ro the actor
omission of the wrongdoer, That Is Mr Lagden's case, In law the money which he spent to obtain the

services of the credit hire company is recoverable.

4.29.  This ruling did not offend against public policy, He expressly dealt with considerations of public policy

at 1083 in these terms:

43 1 recognise that, if an exception Is to be made In favour of the car owner who is impecunious,
there may be some cases where motor Insurers will feel that they have no aiternative but to toke
the case to court in order to resolve the question of fact as to whether the ciaimant had no choice
but to use the services of a credit hire company, This moy lead to an Increase In contested small
claims. | do not think that we are In a position to assess the scale of that incrense, But motor
insurers will be as anxious as anyhody to *1083 keep these cases out of court with o view to keeping
costs to & minimum. This suggests that the better course s to leave it to the Insurgnce market to

Jind its own solution to this problem, We must bear in mind, too, that the object of the law of
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damages is to put the Injured party into the sume position as he was before the accident. it would
defeat this object if we were to arrive at o decision on policy grounds that would deprive the
impecunious motorist of the opportunity of minimising his loss of use whife his car Is being repaired

by obtaining the hire of an alternative vehicle,

44 For these reasons | would hold that the policy objections do not Justify a departure from what |

toke to be the faw s to the assessment of the damuoges that are recoverable

Lord Nichells

4.30.

The approach taken by Lord Nicholls echoed the speech he had glven in the earlier case of Olmond

and is to be found at pages 1072 10 1073

4.31.

5 In Dimond v Lovell Mrs Dimond could have found the money needed to hire o replacement car
until she was reimbursed by Mr Lovell or his Insurers. The case proceeded on this basis,
Understandably enough, she preferred to take advantage of the services of an accident hire firm.
But what if the innocent motorist, ftke many people, is unable to affard the cost of hiring o
replacement car from a car hire company? Unitke Mrs Dimond, he cannot find the necessary money,
So, unless he con use the services of a credit hire company, he will be unable to obtain a
replacement car. While his car is being repaired he will have to make do as best he can without @
car of his own. If this happens, he will be without his own car and In practice wiif recelve little or no

recompense far the inconvenience involved.

Of concern to him, was to emphasise that credit hire companies provide a reasonaile means of

providing replacement vehicles, and the absence of the cred|t hire companies, would enable insurers to shuffle

away from their liabilities:

6 My Lards, the law would be seriously defective if In this type of cose the Innocent motorlst were, in
practice, unable to obtain the use of a replacement car. The faw does not assess damages puyable
to an innocent plaintiff on the basls that ke Is expected to perform the impossible. The common low
prides Itself on being sensibfe and reasonable. It hus regard to practical realitles, As Lord Reid soid
in Cartledge v E Jopling & Sons Ltd [1963] AC 758, 772, the common law ought never to produce o
wholly unreasonable result. Here, as elsewhere, a negligent driver must take his victim as he finds
#iIm. Common fafrness requires that {f an Innocent plaintiff cannot afford to puy cor hire charges, 50
that Ieft to himself he would be unable to ebtaln a replacement car to meet the need created by the
negligent driver, then the damuoges payable under this head of loss should include the reasenable
costs of a credit hire company. Credit hire companies provide o reasontble meons whereby innocent
metorists may obtain use of a replacement vehicle when otherwise they walid be unable to do so.

Unless the recoverable damages in such a case include the reasonuble costs of a credit hite
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compemy the neghigent driver's Insurers will be able to shufffe away from their insured’s
responsibility to pay the cost of providing a replacement car, A financlolly well placed plointiff will
be able to hire a replacement car, and in the fuliness of time obtaln reimbursement from the *1073
negligent driver's Insurers, but an impecunious plaintiff will not. This cannot be an acceptable

result,

4,32,  The point that he made was where credit hire charges were recoverable, this was a predictable result
not of those charges being excessive, but the Innocent metorist’s limited means, which meant it cost him more

to be put back Intp his pre-accident position, than a more affluent motorist.

7 The conclusion | huve stated does not mean that, If impecunlous, an innocent metorist can recover
damuoges beyond losses for which he Is properly compensotable, What It means is that in measuring
the loss suffered by an impecunious plaintiff by loss of use of his own car the fow will recognise that,
because of his lack of financial means, the timely provision of o replacement vehicle for him costs
more than it dues In the cuse of his more offluent nelghbour. In the case of the Impecunious plaintiff
someone hes to provide him with credit, by incurring the expense of providing o car withaut
recelving Immedlate payment, ond then incur the administrative expense involved in pursuing the

defendant's insurers for payment,

4.33.  The decision of the House of Lords necessitated overturning a case which had stood for 70 years: the

Liesbosch, which suggested that a victim’s lack of financial means, should not be taken into account when

calculating damages.
8 In your Lordships' House the appeliant sought te derlve assistance from Owners of Liesbosch
Dredger v Qwners of 8§ Edison (The Lieshosch) [1933] AC 449 and Lord Wright's much discussed
ohservations, at pp 460-461, regarding not taking into account a claimant's want of means when
assessing the amount of his loss. For the reasons given by my noble and learned friends, Lord Hope
of Craighead and Lord Walker of Gestingthorpe, these observations, despite the eminence of thelr
source, con no longer be regarded as authoritative, They must now be regarded as overtaken by

subsequent developments in the low.

4.34.  This led to his observations on who would be impecunlous: the simpliclty of the test he suggested was
grounded in common sense. As financial decisions are dictated by priorities, if the payment of hire charges

would Involve unreasonable sacrifices on the part of the hirer,

9 There remuins the difficuft point of what is meant by "fmpecunious” in the context of the present
tvpe of case. Lack of financial means Is, almost always, a question of prioritles. in the present

context what it signifies is inubifity to pay car hire charges without making sacrifices the plaintiff
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. could not reasonably be expected to make, I om fully consclous of the open-ended nuture of this
test. But fears that this will lead to Incrensed litigation In smafl clalms courts seem to me
exaggerated. It is in the interests of alf concerned to avoid litigation with its attendant costs and
delay. Motor Insurers ond credit hire companies should be able to agree on standard enquilries, or
some other means, which in practice can most readily give effect to this test of Impecuniosity. |

would dismiss this appeal,

435. The approach of the House of Lords followed on from long standing authority and a very famous

statement f principle in the case of Bango de Portugal.y, Waterlow ang Sons Limited [1932] AC 452.

4.36,  Inthat case Lord MacMillan noted at page 506

Where the sufferer from a breach of contract finds himself in consequence of that breach placed ina
position of embarrassment the measures which he may be driven to adopt in arder to extricate
himself ought not to be welghed in nice scales at the Instance of the porty whose breach of contract
has occasioned the difficulty. 1t Is often easy after an emergency has passed to criticize the steps
which have been taken to meet It, but such critfelsm does not come well from those who hove
themselves created the emergency. The law is satisfled if the party placed int o difficuit situation by
reason of the breach of a duty ewed to him has acted reasonably in the adoption of remediof
measures, and he will not be held disentitled to recover the cost of such measures merely because
the party In breach can suggest that other measures less burdensome to him might have been

taken,

5 WAIVERS AND EXCESS

Marcic v Davies (Unreported Court of Appeal 20" February 1985) : Extras and excess

51.  Oneof theissues that often arises is the question of additional daily charges to waive an excess that
might apply in the result that the car is damaged, which are charged by credit hire companies In addition to a3

daily rate of hire. These elemenis have always proved recoverable.

5.2, $pme 30 years ago the argument that collision damage waiver [COW) incorporated an element of
betterment was declsively rejected by the Court of Appeal. The same considerations would apply to any

analogous charges such as theft excess waiver [TEW).
5.3. In his jJudgment Brewne-Wilkinsen L) found:

{ do not accept that submission. In accordance with the ordinary rule of damages the plaintiff Is
entitied to be put back, as far us possible, Inte the pesition in which he would have been had the
collision not occurred. if there hud keen no collision the plaintiff would never have come under any

contractual Hability to the car hire company, it was accepted that It wos reasenable for him to hire
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the cur from the car hire compuony. Since he coulid only do this by effecting comprehensive Insurance
in the full amount or by bearing the excess of £150, If he had elected to bear the excess himself, he
would, under the terms of his hiring contract with the hire company, have come under ¢ contructus!
Habliity to poy £150 to the hire company in respect of domage, What is more that would be damage
not to his ewn motor car but to the hire company’s metor car. Accordingly, this ffobility for £150
thot he would have had to the hire company If he had not paid the walver fee would have been a
contractual obligation which he would never frave been under had ft not been for the orlginal

collisfon with the defendant,.,

The element of betierment to which Mr Tudor-Evans referred would only have arisen if during the
petiod of the hire the plaintiff bad in fact had o further accident, It Is true that if that had happened
to his own moter car he would have had to beor the whole cost of the damage to hfé maotor car if he
had decided to have it repoired, whereas If the hire car had crashed during that perfod he would not
heave had to bear such cost. But in fact no such accident accurred. What we are concerned with Is
the covering the plolntiff agoinst a contractual Hlability thet he was bound to enter into and the cost
of so daing. tn my judgment the learned judge wos right to include the walver fee as an ftem of

recoverable damage,

Bee v Jenson [2006] EWHC 3339 {Comm): excess in the modern era
5.4. More than 20 years later the observations in the Marcic case were applied agains. In the Cemmercial

Court Morrison § observed as follows:

15, On the question of quantum, it is now clear on the evidence that the rote charged by Helphlre,
with a nil excess, wos very good vilue for maney, by comparlson with other spot rates. Many hire
companies are unwilling o remove the excess; some will merely reduce” It. Hod the point been live,
 would have held that it was reasonable for the replacement vehicle to have been provided with a
nil excess regardiess of the excess which applied to Mr Bee's own cor, | do so for the

reasons advanced by Mr Butcher. I quote from paragraph 35 of his skeleton argument, with which |
fully agree:

"Yhe fallacy In {the Defendant's expert witness'] case on [collision waiver damage] is that whilst
asserting the betterment of the nil excess, he disregards the detriment [Mr Bee] s&ffered by heing
placed In a car belonging to a hire company. He treats Mr Bee as If on receiving the hire cor, he was
in the same position after the accident as he wos before it. Obviously, he was not. He was not In his
awn cor; he was In somebody else’s. He was abliged to return the car in the spme state as he
received it, Were hls own car damuoged, he could defer repairs, perform omateur or temporary
repairs or not hother with repairs. These would not be options with Helphire. Moreover, were [Mr

8ee] to biame for damage to that vehicle, he would be subject not only to a claim for the cost of
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repaly, but also for Helphire's loss of profit whilst it was out of commission. In ether words, by
Jorcing [Mr Bae] Into o hire vehicle, [the Defendant] was exposing him to risks which he did not
previously face, such that his Insurance needs were different. As such, it is impossible to portray the

nil excess as a betterment. It was o reasonable arrangement, consequentiol on the tort, ¥

16, In any event, there is a decision on this Issue in an unreported decislon of the Court of Appeal
given on 20 February 1985 Marcic v Davies. There, the court held that the ciaitmunt who hired a
replacement vehicle and pald the walver fee to achieve a nil excess when his own excess hud been
£150 was entitled to recover that fee since If there had been no colfision the clalmant would “never
have come under any contractual liability to the car hire company®. "It was entirely reasenable that
he should pay the waiver fee to cover himself against a contractual llabillty which he would
otherwise never heen under.” per Lord Justice Browne-Wilkinsan, Mr Flaux accepts that this case is

binding on me. | have ne hesitation in following it for the reasons expressed above,

6, MECHANISMS FOR CONTROLLING THE COST OF CREDIT HIRE

Copley v Lawn [2005] EWCA Civ 580: making amends

6.1 In this case a powerful weapon was provided te the insurance industry, to enable them to curtail
claims for credit hire, by sanctloning the right of insurers ta intervene in credit hire claims, by offering a
replacement vehicle sourced by the insurance company to make amends to the moterist, and where the cost

was controlled by the insurance company.

6.2, Hewever the Court of Appeal set out clear guidance which should be followed so that any such ofier
was put in appropriate terms and ensured that the interests of the motorlst were not subordinated to costs
conslderations of the Insurance cornpany, This optlon exists over and above the fact that where impecuniosity

Is not relied upon, the measure of damages is in any event, the cost of spot hire.
6.3. In giving judgment Longmore U noted:

3 No doubt defendants® insurers wish to take steps to inhibit unreasonable cor hire costs Incurred by
clalmants, But not the least curious thing about the dispute which has arlsen in these standard
running-down cases Is that It Is well settfed that, afthough a claimant can recover the cast of hiring
a replacement car, he can only recover the reasonable rate of such hire; that hus been held in
Dimand v Lovell {2002] 1 A € 384 2o be the market or “spot” rate, Thus to the extent that the
Helphire rate contained an element of uplift due to the fact that payment of hire was daferred or
the clalmant was given easy credit terms or the fact thot the possibility of fallure to recover from
the defendant was covered by Insurance, that uplift could not be recovered, It Is nat usually difffeult

to ascertain the spot hire rate for cars equivalent to a claimant’s car and one would therefore

138




64,

expect any argument between climants and thelr Insurers on the one hand and defendants or thelr

Insurers on the other hand to be confined to ascertainment of the “spot” or market rate,

The propriety of making an offer of amends by a replacement vehicle was not In dispute: sending

innocent motorists obscure or threatening correspondence was deprecated by the Court:

6.5.

4 Mr Butcher QC for the claimants did not, however, feel able to submit that the doctrine of
mitigation had no application at ail to clalms for lass of use of a car whenever a claim for the “spot”
rate was mode, He accepted that If o defendant's Insurers could ebtain an equivalent replacement
car and offgred to provide It to u claimant, the questlon could atise whether it wus reasonable for ¢
claimant to rejgct that offer. His submission was first that on the facts of the present cose it was not
unreasonable for Mrs Copley and Captain Maden to have taken no {or no positive) action in
response to KGM's fetters and secondly that, if it was unreasonable to have failed to respond, they
could nevertheless recover the rate that the defendanis’ Insurers would themselves hove had to
pay. Since the defendants' insurers had never stated what rate they would have had to pay, there

was no busis for moaking any deduction from the rate claimed which should be recoverabie in full.

The letter written to the innotent motorist was set out at some length:

8 KGNT's Jetter to the claimunts needs to be set out, regrettably at some length:-
"We are sorry to learn that you hove been Involved in a road accident with a KGM customer. We

would like to assist you in trying to make the process of pursuing your claim as painless as possitie.

 We are able to offer you the benefit of our own approved repairer scheme to repair any dumage to

your cor caused by this colfisicn.
PROVIDED YOUR VERICLE IS ECONOMICAL TO REPAIR, YOU WILL BE ENTITLED TO THE FOLLOWING!

» 1, Avehicle to suit your need will he made available at no cost to you for the pérfod
your own vehicle is off the road,
v 2. Free transportation of your vehicle to and from the repairer,
s 3, Inspection and authorisation of repairs, with the account sent direct to us for
payment.

s 4, A three-year repair guarantee.

5. You will not have to pdy any excess.

iF YOUR VEHICLE IS CONSIDERED TO BE BEYOND ECONOMICAL REPAIR, WE CAN PROVIDE THE
FOLLOWING:

s 1, An inspection of your vehicle by an independent engineer with a copy of the report

sent to you
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6.6.

e 2, Acheque representing the engineer's considered pre-accident murket value of the
vehicle, zss any soivage volue,

L

¢ 5. A hire vehitie to sult your needs will be mude avallabie at no cost to you for the
perlod it takes for the engineer to Inspect your vehicle, und o chegque will be sent to

you for the morket value,

Should you wish to use your own chosen repairer, please provide us with thelr details or thelr
estimate to enable us to suthorise repairs to them. Our offer to provide a replacement vehicle free
of charge will stlif be applicable.

Even If you have airendy intimated a cloim through your own Insurer and chgose not to use our
approved repuir service, we are still able to offer the benefit of a free replacement vehicle whilst
your own is off the road. '

if your vehicie Is off the rond ond you are oiready in a replacement, please check the agreement you
have signed as, unless the replacement provided Is o free courtesy vehicle, we would like to
substitute this with a vehicle supplied by us, at no cost to you.

Should you elect not to accept the offer of our services, but Instead wtilise credit repoir or credit hire
facilitles from another source, then we will refuse payment of ony such clairm made on your bebaif,
You will appreciate thot If we do refuse payment of the claim for credit hire and/or credit repalr,
then you may be found fiable for any payment that the credit hirer/repairer does not recover from
us. No doubt, this will be explained to you when you sign the proposed agreement. We urge you to
read the terms of the agreement very carefully.

The reason for this Is that you have a comman-faw duty to minimise your loss when making o claim
and by choosing to ignore our offer and continuing with repairs and/or hire on o credit busis, you
would clearly be folling to satisfy that duty.

We reserve the right to bring this fetter to the attentlon of the Court in any subsequent legal action

brought agafnst our Policyholder or us,”
The Court of Appeal was scathing about the terms of the letter:

@ ft is very difficult to knew what an average driver would make of all of this. It comes (within o day
or two of the accldent) fram the Insurers of a defendant who has negligently caused domuge to the
clalmant's cor and perhags his persen too, It his an unpleasant threatening tone to It and does not
even suggest that the recipient should pass it te his Insurer or solicitor for advice as to fts contents.
It is tempting to say that any reciplent should be entitied to lgnore it completely. But thut Is hot
course whith any of the judges below adopted, What is completely clear to me is that the cold
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6.7.

tefephone call to Mrs Copley was Inappropriate. If that Is KGM'’s practice it should be discontinued
Jorthwith,

The Lord Justice noted at paragraph 17:

17 This conciusion carrles with it an important cansequence. if it s right to take Into account the
fact that insurers on both sides are nvolved (as Is explicit in relation to the defendants and implicit
in relation to the claimants}, any offer made by the defendants’ insurers must contoin all such
informution os will be relevant for the claimants and their advisers or representatives to make a
reasonable response. One piece of information missing from KGM's letter was the cost to KGM of
hiring the cars. Whereas It might be suld thot that would be of no interest ta Mrs Copley and
Captain Maden os individuals, it would undoubtedly be of great Interest to their advisers or
representatives, since, if KGM could genuinely obtain hire cars more cheaply than the clalmants
could, it might be uﬁreusonab!e to use the services of Helphire ond a mitigation ergument might get
off the ground,

20 in that case the comparative cost wus clear from the beginning and the claimant could make an
informed choice, in the present cases no such informed cholce wos availoble to elther the claimants
or their advisers and I do not see how they can be soid to have acted unreasonably In not accepting
the offer In the form it was presented to the claimants. The claimants and their advisers need to
know the true cost to the defendant and his insurers since it might, as Mr Butcher pointed out, be
the case that the cost of the defendants’ insurers hiring the replacement car was actunlly the same
as {or more than) the cost of hlring u replucement from Helphire. if that were the true position it
could scarcely be said that it was unreasonable for the clalmants to poy the Helphire cost.

21 Mr Walker submitted that the cost to the defendants’ Insurers was entirely frrelevant. If they
were prepared to bear that cost in its entirety (whether for good commercial reasons ar completely
altruistic ones) that was of no concern to the clnimants, Judge Langun agreed with the submission
but I cannot accept it, The present dispute Is an ordinary commercial dispute and the court connot
close its eyes to the obvious foct that hiring cars Is o profitable business from the point of view of
the supplier and o cost—incurring exercise from the point of view of the hirer. A cloimant who has
been deprived of the use of his car by the negligence of a tortfeasor only has to take reasonable
steps to mitigate his clafm for that Ioss of use and he cannot, in my judgment, be sald to act
unireasonably If he makes {or continues) his own arrcngements with his own hire company, unless
he is made awere that this commercial enterprise can be undertaken more cheaply by the

defendant than by his own arrangements,

22 it follows from this that, if a defendant or his Insurers does muke an offer of ¢ replacement car t0
an innocent claimant and he makes clear that he Is going to pay less for such ¢ car than the
claimant Is Intending to pay {or Is paying) for a car from a company such as Helphire, then {other
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6.8,

6.9,

things heing equal) It may well be the case that a claimant should accept that lower cost

replacement.

23 Mr Walker also submitted the declslons of the Judges below were “findings of fact” and should
not be interfered with by this court, There is no question of any interference with any finding of
primary fact; questions of mitigation are however, questions of evaluation and judgment and there
is no reasan why this court should not Interfere, If the fudge's conclusions are, in Its considered

opinion, wrong.

24 For the reasons given, [ do not think that Mrs Copley or Captain Maden (whether by themselves
or through thelr agents) wcted unreasonably In falling to accept KGM's offers ar in falling to explore
them further, | would, therefore, allow these appeals.

In conclysion the Court of Appeal summarised the position as follows:

32 fwould theré_fore conclude

i) that, locking at the matter objectively, it is not unreasonable for a claimant to refect or ignore an
offer from a defendant (or his Insurers) which does not make clear the cost of hire to the defendant
for the purpose of enabling the claimant to make a realistic comparison with the cost which e 5

Incurring or about te incur;

ii) that, followling Strutt v Whitnell, If a cleimant does unreasonably refect or ignore a defendant's
offer of o replucement car, the claimant Is entitied to recover at least the cost which the defendant

can show he would reasanably have Incurred; he does not forfeit his dumages claim altogether.

if this Is correct, the general rule that the claimant con recover the “spot” ar market rote of hive for
hls loss of use claim Is upheld, uniess and to the extent thot a defendant can show that, on the facts
of a particular case, a car could have been pravided even more cheaply than that “spot” or market

rote.

The Issue of a direct offer of a replacement vehicle was further considered in the case of Sayce.u.TNT

{UK) Ltd [2031] EWCA Civ 1583 where if anything the position was strengthened, where the Court of Appeal

concluded that a motorist who unreasonably refused the offer of a replacement vehicie was not entitled to

any measure of damages, extending the principle in Copley.v.Lawn noted above:!

2% | confess that | alse have difficulty with the conclusfon thot a dafmuant who has unreasonably

refused an offer from the defendant of a free car cah recover “at least the cost which the defendont
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can show he [L.e, the defendunt] would reasonably have Incurred” (parograph 32). That, it seems 1o
me, reflects the approach taken in the first part of the judgment, namely that one must look at the
matter from the defendant's point of view, but it is not an approuch that is reflected In the earfler
authorities. Nor, with respect, do | think that It Is one that is easy to reconclie with the principle
relating to avoldable loss to be derived from the ieeding cases and summarised In McGregor on
Damages 18th ed., paragraphs 7-804 and 7-014, it Is tight to note, however, that the decision In
Copley v Lawn has recelved support In paragraph 7-068 of the same work

6.10. However whilst extending the Copley principle It was emphasised that full and proper information of
the alternative vehicle must be provided and also the facility to take independent advice, The Court of Appeal
was keen 1o emphasise all aspect of public policy, not enly the concerns about costs expressed by the
insurance industry, but also adequate safeguards for innocent motorists, in what Is after all an adversarial

situation. Aikens L) stated:

44 What, in my judgment, Is not acceptable is a tortfeasor being permitted to dictate to his victim
what the victim must do to mitigate his foss. He Is under o duty to mitigate his loss and must act
reasonably In doing so. That is fundamental. Moreover, there Is ¢ public interest in keeping down
the damages and costs which may follow from rowd accidents, The higher they are, the higher the
Insurance premiums paid by members of the public to obtaln insurance. In the present case, Miss

Sayce was properly warned to take Independent advice (Moore-Bick U, poragraph 2).

45 The offer may not, however, be the best reasonable offer avaflable from the victim's viewpoint.
in circumstances such as the present, there Is alsg the tisk of the cold telephone calling which
accurred In Copley . The victim of a road traffic accident, such as the young weman In this case, can
be expecied to be in a vulnerable state of mind folfowing an accident. Accepting the offerof o
“free” vehicle from the tortfeasor will not always be the enly, or best, way in which to mitigate loss.
The victim may reasonably prefer to deal with o company in which she has confldence, based
possibly on previous dealings. What Is reasonably required by way of mitigation depends on the

facts of the particulor cose.

46 The victim Is entitled to o reqsonable opportunity to consider what vehicle Is an appropriate
temporary replacement, bearing in mind his needs. A further very Important consideration Is the
Insurance cover to be provided, particularly os to third purty flubility, and whether it accords with
the caver enjoyed by the victim under his existing arrangements, These may provide, for example,
for the cover of any authorised driver, or for named drivers, pussibly drivers under the age of 25,
Arrangements weuld need to be set up, and any additional premium provided for. The victim moy
have hls own porticular needs, and obtain what from his viewpoint is a better deol, from bis own

sources. Tortfensors may need to descend to particulars,
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Pattnl.v.Flrst Lelcestar[2011] EWCA Civ 1384; restatement of the princinles

6.11

Perhaps the most Important case of recent years, is the opportunity taken by the Court of Appeal to

restate or codify the principles governing the cafculation of damages for credit hire: The leading judgment of

the Court of Appeal restating the principles summarised themn as follows:

6.12,

29 Three House of Lards and one Court of Appeal decision have established certaln principles
concerning {a) the basls on which a claimant con recover damages for car hire costs when be Is the
innocent victim of an RTA and he has hired a replacement car on credit hire terms and (b) what
sums can be recovered us damages or otherwise. The guthorities have off been concerned with
coses where the clolmant car driver was entirely without fault, had entered into ¢ credit hire
agreement with a credit hire company for o replacement car and that agreement provided that the
hirer will not have to pay the hire charges until the successful prosecution of a clalm for dumages
against the negligent driver. The coses are Giles v Thompson, 5 Bimond v Lavell, Burdls v Livsey

~and Lagden v O°Connor,

The Court then preceeded to state the principles In a methedical fashion:

{1} the ioss of use of a car as o result of the cor being damaged by the negligence of ancther driveris o
foss for which, In appropritte circumsteances, the innocent clalmant can recover damages, even where
the car fs “non-profit earning”. it Is the duty of the innacent cloimant to mitlgate his loss. If the loss of
use of a car can be mitigated or avoided by the hire of o replacement car, the cost of that replacement

car will he the measure of damuges recoverable for the loss of use of the car,

{2) A claimant who hires a car on credit terms as o replacement vehicle suffers o loss which Is
recoveruble as domages, even though, by the terms of the credit hire ngreement, the hirer is not liable
to pay the hire untll there has been o Judgment in the hirer's favour against the negligent driver. In that
circumstance there is, generally, a “real liabllity, the Incurring of which constitutes o reol loss to the
motorist. Whatever the publicity material may have canyeyed, the provision of the substitute car was
not free” ., If u claimant has hod the use of a replacement car and he has had to pay for it, then the claim
may more aptly be characterised as one for speclaf damages; however, If he does not have to pay for it
Longmore L} hos stated that: *,.It may be difficult to say that he can recover special damuages at ofl. It

may be that he can only recever general damages”,

6.13,  In the next principle, the Court of Appeal took as its starting point that a motorist is entitled to hire a

like for like replacement for his damaged vehicle, it being open to the Insurance company to argue he has in

fact

hired a better quality one,

{3) The Infured party cannot ciaim relmbursement for expenditure that is unreasonable. If the defendant

can show that the cost that was incurred wos more thaon was reasonable, elther by proving that the
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claimant had no use for a replacement car In part or at all, or because the car hired was bigger or better
than was reasonoble in the circumstonces, the amount expended on the hire must be reduced to the
ameuint thut would have been needed to hire the eguivalent to the damaged cur,  as Lord Mustill put

it In Giles v Thompson , “..The need for a replacement car is not self-proving”.

6.14,  They re-emphasised that ihe law would compensate innocent motorists for additional costs they had

incurred which weuld not be recoverable by affluent motorists.

{4) Even if it was regsonable for the innocent cloimant te hire u replacement car on credit hire
‘terms, the measure of damages recoverable will nat necessarily be the amount of the credit hire
that the clalmant agrees to puy the credit hire company. it wiil depend on the financiof
circumstances of the clalmant. If the claimant could afford to hire a replacement car in the normal
way, fe. without credit terms and by paying In advance, then the damages recoverable for loss of
use of the damaged car will be that sum which Is attributable to the basic hire rate of the

replacement car.

This basic hire rate has often been referred to as the “spot rate”, but that Is, with respect, a
misnomer. The term “spot rate” Is more appropriately applied ta rates of frelght or charter hire, or
the price of n commadity In open, often internationn! markets, where the service or commudity Is
bought for delivery today, us opposed to some t:'mé in the future, | think it would be better If, in the
context of credit hire cases, the term "spot rate” were not used In future and the term "baslic hire
rate” or "BHR” were used instead. That term more accurately describes what is the basic measure of
daimages recaverabfe'fn cases where the daimant could offord to have hired a car by paying in

advance, fe. not hiring the car on credit,

{5) The difference between the BHR and the credit hire rate (assuming there is one) takes account of
the additlonal services that o credit hire company provides to the hirer, vir. credit, handling the
claim and effecting the recovery from the negligent driver, taking the risk of not recovering from the
latter and an element of profit. Those elements are not part of the recoverable loss of a claimant
who has hired o replacement car on credit hire terms hut who could have afforded to do so by
paying in edvance. However, it Is for a defendant to demonstrate, by evidence, that there is a
difference between the credit hire charge agreed between the claimont and the credit hire company

and the BHR.

{6} if it was reasonable for the cloimant to hire a replacement car but he could not afford to hire a
replacement car by paying In advance, {In the word used In the cases, that he Is “Impecunious”}
then, prima facie , he is entitled to recover the whole of the credit hire rate he has paid, provided
that it was etherwise a reasonable rate to pay in the creumstances. if the daimant is

“impecunious” then, on the assumption it is reasonabie for him to hire a replacement car and it was
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6.15.

a reusonabie type of cor that he hired, he is soid to have hod "no cholce” but to hire on credit terms,
in Lagden v 0'Connor Lord Hope of Cralghead suggested that o riufe of thumb test on whether o
claimant hirer is “impecunious” might be whether he has the use of o recognised credit or debft
card. In practice whether someone Is “impecunious” wifl depend on the facts of 4 particular case
and Lorid Hope's rule of thumb test Is not necessarily determinative of the Issue of whether a

ciaimant can afford to pay hire charges day by day, whith is the key question,

{7) if the credit hire agreement provides that the hire will not be due and payable until judgment
hus been obtoined ngainst the negligent driver and there are no express terms in the hire
agreement about the payment of Interest on the hire charges then Interest should not be awarded,
at least under the terms of section 35A of the Senfor Courts Act 1981 or section 69 of the County
Courts Act 1984, This is because, in such circumstances the hirer has not been “kept out of his
money”: he was not controctuatly obliged to pay the hire churges to the credit hire company whilst
the claim ogalnst the negligent driver was being assessed and {if necessary} igated. No hire

charges were then owed to the credit hire cormmpuny.

{8} in the jJudgment of the Court of Appeal In Burdis v Livsey , the court considered the method by
which judges could celculate the BHR and so the measure of damages for loss of use in
circumnstonces where the daimant was not “Impecunlous”. The court canvassed three possible
methods. The first was to break down the charge made by credit hire companies so o5 to enable the
additional elements (for cradit, claim handling etc) to be stripped out, That method was refected
because it was said it would entail datailed disclosure and analysis which would be cumbersome in
small cases anid the costs would be disproportionate to the sums cloimed in most of this type of
case. | agree that may well be so In mast cases. But I do not understand this court to be saying, at
[137] of Burdis v Livsey , that it is wrong as a matter of faw to consider direct evidence on this issue
from the gctue credit hire company that hired the replacement car to the claimant, eg. In the form
of the company's published credit hire rates and BHRs. If there is such direct evidence it might be
the hest evidence of any difference between the credit hire rate charged and the BHR for that type
of car in that area at the time the replacement car was hired, But if there Is not such direct
evidente, then it is uniikely that indirect evigdence from the car hire company {such as Its assertion af
what Its BHR would huve been had they hod one) will be useful, It would also probobly entail

disproportionately costly disclosure.

This restatement, forms the prineipal resource which county court judges draw upen when deciding

credit hire claims, as [t forms a code for applying all the law decided in earlier cases, to the particular case

before them.
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7, CLAIMANT’S DUTY TO WMHTIGATE

Umerjl.v.Khan [2014] EWCA Civ 357: comprehensive Insurance and mitigation
7.1 A recent point which is certain to be ventilated in argument in the next year, Is the key argument that

where a motorist does have comprehensive insurance and elects not to use it and hires a car through credit
hire, that will constitute a failure to mitigate the accrual of avoidable loss. This argument trailed in the Umarjl
case, If correct, will limit the practical recovery of credit hire charges, to motorists who only have third party

insurance and are llkely to be in the poorer echelens of society, The point was raised but not decided in this

case;

42 The Appellants wish to pursue that point in this court - that Is, that the Claimant's duty to
mitigate meant that he should have claimed on ks own comprehensive insurance poficy and so
remedied his own Impecuniosity and been able to buy o replacement, My Turner submitted that this
would Involve no conflict with the well-established rule In Bradburn v Great Western Raliway (1874)
LR 10 Ex 1: the Appellants wished to rely on the policy In order to avold thelr Hobiiity not for the loss
of the vehlicle itself but for o different funinsured} loss which could have been avoided or reduced if

the Clafmant had acted reasonobly.

43 The point is an interesting one and plainly of some general importance. But I do not belfeve that
we shauid consider it on this appeal. It was not pleaded ot any stuge, nor indeed was it
foreshadowed in any way untll Ms Hicks sought to raise it as | hove described. No doubt that Is not
necessarily on absolute bar te the point being taken, Both counsel came prepared to argue it
though in Mr Nowland's case only If his initial objection to it being token were unsuccessful; and we
were referred to several authorities, in particular Parry v Cleaver [1870] AC 1; Martindale v Duncan
[1973] 1 WLR 574 ; Mattocks v Mann [1993] RTR 13 ; McMullen v Gibney [1999] NIQB 1 ; Seddon v
Tekin {HH Judge Harrls QC 25,8.00, unreporied} : Bee v Jenson [2007] EWCA Civ 923 and Clarke v
MeCuflough fabove). But I do not think that the issue can be treated as one of pure law which con
be declded in a factual vacuum, Even If the Appeliants’ cose that the Claimant should have claimed
on his policy is nat precluded os ¢ matter of principle — as to which | express po view ~ it would be
necessary ta cansider the full circumstances, including the terms of the pok’cj! os regerds excess
and/or na claims bonus, bejore we could reach a view as to whether he had acted reasongbly In not

dolng so. Nane of this was explored in evidence, This battie will have to be fought, If insurers ore so

Inclined, on another fleld,

8 CLUSION

3.1 The history of the "credit hire wars” set out above demonstrates an evolution of the legal principles

upon which credit hire claims are made and are gquantifled by the courts in order to derive at a just result,
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8.2. By definition when a court awards damages for credit hire, the amount that it awards is just and
reasonable on the facts of that particular case, If an Insurance company takes the view that an award is unjust,

then it can simply appeal.

8.3, But an Insurance company has a cholce as to which cases [t chooses to fight to a trial, or to settle on
the basis of what are now well established principles of guantification of damage, which ensure that the
aceldent victim Is awarded the measure of damages he is entitled to by law. Equally an innocent motorist wha

falls to act to mitigate his loss, will not be able ta recover it at law by reason of his unreasonable choices,

8.4, It has it within its gift, as soon as a claim including damages for credit hire Is neotlfled te it, to deal
simply and Inexpensively with the claim elther by admitting liabllity and making a swift payment in respect of

the repalr costs or pre-accident value of the damaged motar vehlcle,

8.5 It can also utiiise the guidelines set out in the Copley.v.Lawn case noted above, to make a clear and

transparent offer of a replacement motor vehlcle to the accident victim.

8.6. In short the comman kaw provides all the tools that the insurance Industry needs 1o control the level
of credit hire claims within the framework of adversarlal disputes, provided the insurance companies respond

efficiently 1o claims made against them.

ARMSTRONG SOLICITORS LIMITED
NOS TEMPI.E SQUARE

TEMPLE STREET

LVERPQOL

L2 5RH

28




	1 Written Submissions (redacted)
	2  Economic Report (redacted)
	3 Credit Hire Market Report (redacted)
	4 Litigation report

