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Competition & Markets Authority (CMAY):
Private Motor Insurance Market Investigation

Allianz insurance Plc Response o the Notice of Furthher Consultation on
Remedy 1C

Allianz Insurance Pic (Allianz) welcomes the opportunity to respond to the CMA's
further consultation on Remedy 1C.
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to address the concerns

& Sy
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o The CMA investigation is a unigue
OFT correctly identified.

o There is a risk that parties with vested interests will seek to argue reasons to
prevelaglt any effective change rather than finding ways of making effective change
possible.

o Allianz notes Remedy 1C, as provisionally proposed, cannot be pursued further.

o Failing a decision to re-examine Remedy 1A Alllanz supports the alternative

proposal to Remedy 1C.

The alternative approach would be an offective way in which to implement Remedy

1C. The question of how effective it would be in addressing the AEC will depend on

the detail.

o Non-fault claimants are currently a unique Hich source of income for CHCs. Only
they are commoditised (bought for a referral fee) and provided with credit charged
at excessive rates. The alternative Remedy 1C will reduce the current distortion
between credit hire customers and retall customers. .

o Alllanz believes that the definition set out at 18a effeclively captures the provision
of credit hire vehicles to non-fault claimants. However, it should be considered by
lawyers.

o Allianz does not belleve that the remedy would create distottions between
CHC/CMG provision and non-fault insurer provision of TRVs. However, if any
concern exists that could easily be addressed by extending the remedy to include
insurers.

o Allianz does not believe that the alternative Remedy 1C will affect the basis on
which subrogated claims are made or assessed by the courts,

o TRVS, in the form of courtesy cars, aré commonly provided by Insurers.

« Many motor Insurers offer cover for a higher grade hire cars as an add-on. We
balieve the avallability of hire car cover will increase and the cost will reduce driven

by natural competition.
The alternalive approach to Remedy 4G does not in itself create any unintended

conseqtiences,
o There is no merit in the suggestion that implementation of Remedy 1C would

impact on the accessibility of TRVs.
» If the CMA decides not to pursue sither Remedy 1A or 1C in reality it result in no
remedy being implemented 10 address the detriment identified in respect of the

cost of the providing TRVs.
o Allianz urges the CMA to address the market Issues identifled during the process.
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Allianz believes it Is worth genesis of this investigation, On 31% May
2012 the Office of Fair Trading issued a press release following Its review of the
private motor Insurance market. That press release made the following statements:

L]

"... It [OFT] found evidence thal Instrers compete In a dlysfunctional way thal
may push up premiums for drivers by £225 million a year-™

"... insurers of at-fault drivers have fitle control over the way in which these
{the] repairs and vehicle replacement setvices ate carriect out or the associated

cosls.”

"Insurers of the not-at-fault driver and others, such as hrokers, credit hire
organisations and repairers, can take advantage of this tack of control as an
opportunity to generate revenues through rebates and referral fees and so
inflate the costs of insurers of at-fault drivers. This is an fnefficlent way for the
seclor to operate, raising the total costs for providing private mofor insurance

which drivers end up paying.”

“The matket would work hetter if insurers compated primarily on the qualily and
valiie of the service each provides lo insured drivers, rathrer than focussing on
gaining the compelitive edge through raising rival insurer's costs and

increasing their own revenues.”

In summary John Fingleton, the Chief Exscutive of the OF T at the time, sald:

“"Competition in this market does nof appear to work well for drivers. We belleve
the focus on that insurers have on gaining the compelitive edge through raising
their rivals’ costs means that drivers pay more than they need for their motor

insurance polices.”

Aliianz, In common with many others, welcomed the referral to the Competition
Cominission. It s a unique opportunity to address the concerns that the OFT correctly
identified. Alllanz is concerned that If that opportunity is not properly seized the
commaditisation of non-fault ctaims will not just continue but will increase exponentially

after the investigation has concluded.

There is a risk that parlies with vested interests will seek to argue reasons to prevent
any effective change rather than finding ways of making effeclive change possible,

Allianz offers the view that the affordability of private motor insurance, together with
the provision of services that meet consumers neseds, must remain at the heart of the
investigation and the remedies eventually Implemented. That might mean that some
business models elther hecome extinct of require modification.

. e e
Alllanz no hat its powers under Schedule 8 of the Enterptise
Act 2002 do not extend to enable it to cap the level of claims recoverabie for temporary
replacement vehicles (TRVs). Accordingly Remedy 1C, as provisionally proposed,

cannot be pursued further.

o Lo
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The alternative proposal is that rather than capping the amou
recoverable from the at-fault insurer the amount a TRV provider chargses Its customer
is capped. In so doing the amount claimed from the at-fault insurer Is effectively limited

to the capped cost.

The insurer that Initially suggested this alternative remedy said (PIDR 2.62) “this would
mean thal any claim made on hehalf of the non-fault party agaitrst the at-faull insurer
for a greater sum than this amount would not succeed hecause tfve claim was a
consequential loss (loss of use) which might be mitigated by the friring of a
repiacement vehicle. Where stich a loss was mitigated, or action was taken which
resulted In a substituted expense, the claimant was only entitled to recover the actual
expense or liability which they had Incurred.” This is a correct sumimary of the way in
which the law of damages distinguishes pelween direct losses (i.a., of {he chattel itself)
and indirect losses (i.e. loss of use of the chattel). Allianz agrees that the claim would

be [imited to the amount paid by the claimant.

Allianz agrees that It would not be necessary to apply this remedy to non-fault insurers
as, even if they provide cover for a TRV, they will not be charged on a credit basis.
However, If there are any concerns regarding clistortions hetween CHCs/CMCs and
non-fault Insurers they could be addressed effectively by extendirug the remedy to

include insurers.

Allianz considered Remedy 1A to be the sffactive wholesale solution to the
overprovision and overcosting of TRVs. It would, as the CMA stated (PDR 2.163)
“directly address the provisional AEG by removing the separation of cost llahility and
cost control in relation to the provision of replacement vehicles to non-fault claimants.”
In the PDR (2.189(b)) the CMA advised: “If we believed that the remedy [1A] was the
only effective and proportionale remedy, we would pursue it and accopt the delay
[created by the need for legislative changes] but we beliave that we have identified a
more timely remedy package which Is offoctive and proportionate.” It might be that, in
light of the issues with Remedy 1C, that the CMA now wishes to revisit Remedy 1A If

so Allianz would support that decision.

Failing a decision to re-examine Remedy 1A Allianz supports the alternative proposal
to Remedy 1C.

We suggest that a definition to whom and what the alternative Remedy 1C applies to
should be restricted to the circumstances in which it applies. By definition anything
olse is excluded. There is no need to define both when it should and should not apply.
Allianz believes the proposed definition set out at paragraph 18(z) of the Notice meets
{he requirements. However, the definition should be propetly considered by lawyers to
ensure It will fulfil the objective if tested in court.

Allianz does not believe that there Is a possible distortion in the provision of TRVs
petween CHCs and non-fault insurers for the following reasohs:
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o The alternative Remedy 1C will only apply to TRVs provided on a credit basis.
Where insurers actually provide a TRV (rather than refer a customer to a CHC)

it is not funded on a credit basis.

o An insurer pursuing a subrogated claim cannot recover more than the claimant
(their customer) is entlfled to recover. The insurer steps into the shoes of the
claimant. They have no greater right of claltn. Therefore if the cost of a TRV to
the claimant Is capped an Insurer will be limited to that arriount,

If any concerns do exist regarding a possible distortion it would be seffectively
addressed hy extending the remedy to apply to insurers,

to implement
Remedy 1C. The question of how effeclive it would be in addressing the AEC will
depend on the detail i.e. the level at which the cap Is set, whether a dual cap Is
implemented and if so the differential between the lower and higher rates, and the time

permitted to respond on liabiiity.

{b). There Is currently a distortion between the provision of credit hire vehicles to non-
fault claimants and retail customers, Non-fault claimants are treated by TRV providers
as a separate and distinct category of customer. Only those cuslorers do CHCs
currently purchase by way of a referral fee. And only those customers are provided
with cars on a credit basis at inflated rates. Non-fault claimants are currently a rich
source of income for CHCs. Implementation of the alternative Remedy 1C will reduce

the current distortion betwaen the two categories of TRV hirer,

In terms of distortion belween non-fault cfalmants and retall customers there is no
difference hetween the original Remedy 1C and the alternative proposal under

consideration.

(c). Allianz believes that the definition set out at 18a does effectively capture the
provision of credit hire vehicles to non-fault claimants, However, we recommend that
the wording be properly considered by lawyers to ensure it will meet the intended

objective If considered by a court.

(d). Allianz does not believe that the remedy would create distortions hetween
CHC/CMC provision and non-fault insurer provision of TRVs. Firstly it will only apply to
TRVs provided on a credit basis and insurers do not provide cars funded In that way.
Secondly, an insurer has no better right of claim than the claimant, However, If any
concern exists that could be addressed by extending the remedy to include insurers.
However, any concerns could be addressed by extending the remedy to apply to

insurers,

(). Subrogated claims are those claims pursusd by the non-fault insurer — subrogation
Is the contractual right to pursue a recovery of thelr outlay in the name of their
customer (the claimant). in addition to the subrogated claim a claimant may be
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pursuing thelr own personali ctaim for uninsured lossos (those costs / losses incurred
that are not covered by their motor insurance policy). Any claim goursued by a CMC or
CHC Is a clalm on behalf of the clalmant it is not a subrogated clalm. For the purpose
of this response we adopt the term "subrogation or subrogated <lalm” to mean the
claim made by the non-fault insurer and the term "direct claim” to mean the claim
pursued by the claimant or on behalf of them by a CMC or CHC.

The subrogated claim will Include payments made by the non-fault insurer. Only
payments made in respect of losses covered by the insurance contract are
recoverable. Any other payments are oulside the terms of the contract (ex gratla) and
for the purposes of the recovery are considered a voluntary gift. As such they are not
recoverable against the at-fault party. Motor insurance policies cormmonly provide for a
Class A fres courtesy car for the duration of repairs. Generally ins urers do not attempt
to claim for provision of those vehicles. Where a motor policy prowldes specific TRV
cover (something above and heyond a courtesy car) insurers will generally make
provision via a TRV supplier with which it has a commercial contract. The PDR made
reference to such contracts operating on direct hire rates. A subreogated claim will be
pursued for the recovery of the cost of providing the TRV at direct hire rate, Subject to
lability and duration of hire the court will normally award damages on the basis of the
direct hire rate agreed. Insurers do not provide TRVs on & credit hire basls although
many currently refer non-fault customers to credit hire providers. Subrogated claims
are therefore never on a credit hire basis. Allianz does not believe that the alternative
Remedy 1€ will affect the basis on which subrogated claims are made or assessed by

the courls.

A direct claim will commonly Include the cost of a TRV, Most clai mants do not have
the means to pay for a TRV. They therefore agree provision of a TRV on a credit hire
basis. The alternative Remedy 1C would cap the amount the CHC could charge the
claimant for provision of the TRV on that basis. The direct claim wrould be limited to
that amount — they could not claim more than the actual cost. Subsject to other
arguments e.g. liability, duration of hire, need, etc a court would assess the direct
claim for the cost of a TRV on the basis of the rate set by the CMA i.e. the rate
charged by the CHC and credit fiability incurred by the claimant.

A dual rate cap may cause ambiguity. Allianz belleves the opportunily to charge a
higher rate wiit incentivise CHCs to ¢ircumvent the remedy. This could be achleved by
back dafing letters, holding back letters, sending letters to the wrang office of an at-
fault Insurer, using second ciass post, etc, Unless insurers can prove otherwise the
date appearing on the letter will be assumed correct and delivery assumed complete.
In short the at-fault insurer will be vulherable. We anticipate argurments relating to
which cap applies. Allianz has previously suggested a single cap «or a significantly
reduced differential of 256% to reduce the incentive fo adopt such practices.

(). Alllanz does not belleve that the deflnition of TRV should autormatically be the
maximum legal entitlement.

Most non-fault claimants do not need or want a like for like TRV whilst theirs is being
repaired — their full legal entitiement. Most are content with a courtesy car —~ a short

term run around to avoid inconvenience. Some do not require a TRV at all due to
ownership of other cars or a preference to use public transport. Miost motor insurers
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provide a free courtesy car (Class A vehicle) to their customers @ih the event of an
accldent (whether fault or non-fault). Therefore insurers do currexntly commonly provide

TRVs. That practice will continue.

Many motor insurers offer cover for a hire car as an add-on. Such cover will provide for
a TRV elther above the Class A level or on a like for like basis. "F he motor insurance
market Is highly competitive and products are becoming more aryd more flexible. That
will continue. Therefore we believe the availability of TRV cover wwiil increase.

(g). The alternative approach to Remedy 1C does not in itself crexate any unintended
consequences. There are risks that some other aspects of the original Remedy 1C as
detalled In the PDR may have unintended consequences (such as circumvention
bshaviours) but those are addressed in Alllanz's response to that document and will

not be repeated here,

Accessibility of TRVs
We note that some parlies have told the CMA that implementing this remedy “would

lead to many non-fault claimants beiny left withoul access to the provision of a
temporary replacement vehicle." We repeat our earlier concern that there is a risk that
parties with vested Interests will seek to argue reasons to prevent any effective change
rather than finding ways of making effective change possible.

Such assertions are unfounded, Free courtesy cars are provided by the vast majority
of motor insurers. Additionally at-fault insurers will provide non-fault parties with like for
like replacement, which they arrange on a direct hire basis, If that is what they require.
As we have previously observed not all non-fault claimants want a like for like

raplacement albelt that is what CHCs may prefer.

Remedy 1C only seeks to reduce the cost of the provision of TRVs. It has been
suggested that the appropriate rate may be aligned with the direct hire rates. The
same TRV suppliers with comimercial contracts with insurers operating on a direct hire
hasis also offer credit hire facllities direct fo clalmants. The direct hire rates stilf provide
the TRV suppliers with a healthy profit margin. There is no issue concerning the

availability of the supply of TRV when paying direct rates.

Quite simply it is a falsehood to suggest that implementing Remedy 1C would
adversely impact on the availability of TRVs, It may however, depending on the detall,
reduce excesslve profit margins and positively impact on premiums,

Possible dscision not to pursue Remedy 1C
Allianz repeats its view that the CMA investigation is a unigue opportunity to address

the concerns that the OFT correctly identified. We are concerned that if the opportunity
is not properly seized the commoditisation of non-fault ctaims will not just continue but
will increase exponentially after the investigation has concluded.,

The cost and impact of credit hire is the single biggest current detriment identified by
both the OFT and CMA. The GTA has not proved an effective solution fo date as
evidenced by the findings of the OFT and CMA.

Allianz Responsa lo the CHA Privala Kolor fasurance Investgation further consullation on Reniedy 1C




Allianz ()

If the CMA decides not to pursue either Remedy 1A or 1C and {o merely encourage
the GTA to adopt aspects of Remedy 1C and 1F, andfor insurers to take action
themselves to reduce frictional cost, it would in reality result in no remedy being
implemented. The detriment to the consumer will have heen recognhised but not
addressed. The only beneficiaries will be those partles that emjoy an income from

excessively high claims.

If in conjunction with a decision not ic pursue Remedy 1C the CMA maintains its
provisional declsfon not to address:

1. Inflated repalr costs which we believe has the potential to have the greatest
detriment (1D},

2. suppressed salvage values (1E), or

3. Increased use of credit hire / repair fuelled by referral fees (1G)

it will be a sadly missed opportunity to address the dysfunctional kbehaviours identified
by the OFT and detriment to the consumer found by the CMA. The market which John
Fingleton sald “does no! appear {o work well for drivers” will persist, insurers will
continue In his words “gaining competitive edge through raising their rivals costs®, and
his conclusion "thal drivers pay more than they need for motor Insurance policies” will

remalin the case.
Alilanz urges the CMA to address the market issues identified during the process.
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