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1. EXECUTIVE SUMMARY

1.1 The CMA's Provisional Decision on Remedies ("PIYR") sets out its provisional decision on
the package of remedies required to remedy the alleged adverse effects on competition
("AEC") and the resulting customer detriment that it has provisionally found in the CC's
Provisional Findings ("PFs") and Working Paper 23 ("WP") on Theory of Harm 1 ("TeHI").

1.2 AX's submission in response to the PDR focuses on Remedy 1C, which is the most far
reaching of the remedies proposed by the CMA. AX's comments on Remedy A and 1F are
also set out below. Attached at Annex 1, 2 and 3 (confidential information redacted) are three
further papers by Compass Lexecon in relation to the PDR, the WP and the data room. These
also form part of AX’s response to the PDR and the WP. Additionally, AX has raised a
number of queries and made a number of submissions directly to the CMA since publication
of the PDR. These are attached at Annex 4 (confidential information redacted) and to the
extent that additional points are made that are not set out in this submission (and
accompanying Compass Lexecon papers) then these should also be taken into account by the

CMA,

1.3 AX has considered the PDR in detail and is deeply concerned that the post remedy world will

be one that has gone back in time to a world in which credit hire does not exist and consumers
are faced with dealing with insurers that have insufficient incentive to provide them with their
full legal entitlement and car rental companies who have no interest or incentive to ensure that

consumers are provided with their full legal entitlement.

14 CHCs such as AX would be forced out of the market - a consequence that the CMA seeins to
be aware of but the implications of which it has entirely failed to grapple with. Thirty years
of work done by CHCs and the Courts to enable consumers to realise their entitlements will

|
I
be eroded.
|

1.5 Non-fault drivers will not receive their full legal entitlement in the post remedy world,
meaning that the remedy cannot be an admissible one since a stated premise of the CMA's
investigation has been not to challenge consumers' legal entitlement, If the CMA wanted to

change the law it should have made recommendations to Government to that effect.
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1.6 However, as the CMA itself recognises (in the context of rejecting the previously proposed
Remedy 1A"), if consumers are no longer able to receive what they are legally entitled to
under tort law, as a consequence of the remedies, this would be "too fundamental a

change...given the size and nature of the detriment we have found™.

1.7 In secking to remedy the afleged AEC under ToH1 the CMA has created a package of
remedies that is biased towards at-fault insurers with all obligations and restrictions being
placed on CHCs and the innocent victims of road accidents. In a world in which CHCs do
remain (which AX disputes), at fault insurers retain the ability to perpetuate friction in
relation to need and period and continue to have the incentive to do so in order to avoid hire
charges, or reduce them even further. Alternatively, they have the incentive to reduce
consumers' legal entitlements by utilising direct hire providers who consistently provide a

deficient service.

1.8 Compass Lexecon's Report on the PDR sets out its economic concerns with the remedies
package:
1.8.1 Insofar as the remedy is aimed to tackle frictional costs, this is an extremely

unusual price control because the connection between the level and the harm,
even on the CMA's own assessment, is "indirect". The nature of that indirect

linkage is unclear and not properly evidenced by the CMA.,

1.8.2 In any event, a large reduction in prices {which CMA considers necessary for the
remedy to have any effect on the AEC) is likely to lead to unintended
consequences causing non-fault drivers not to realise their legal entitlement. In

particular, it appears clear that Remedy 1C will eliminate credit hire and that the

CMA is aware of this consequence.

1.8.3 However, the CMA has not analysed the incentives of insurers to provide the
consumers’ legal entitlement absent credit hire. In the post-remedy world insurers
would face weak unilateral incentives to provide consumers' legal entitlement
(given the limited profit incentive the CMA intends to allow for when setting the
price cap) and strong incentives to explicitly or tacitly agree not to provide
consumers' legal entitlement (given that this would allow them to avoid

collectively the cost of TRV provision).

Notice of Possible Remedies dated 17 December 2013.
Paragraph 2.168(a)} PDR,
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1.8.4 The CMA has not considered this risk in its assessment despite that the presence
of such a risk means that the remedy could undermine consumers' legal
entitlement and as such be incompatible with the premise of the investigation

which is not to challenge consumers' legal entitlement.

1.9 AX's fundamental concerns with the CMA's proposed remedies package are summarised as

follows by reference to the Sections in this submission:
Section 2 "The CMA's Misunderstanding of Consumers' legal entitlements"

1.9.1 As a consequence of the CMA's misunderstanding of the legal position not at
fault drivers” tortious entitlement will either be affected by the remedies or the
remedies package will not be proportionate. It is apparent that, unfortunately, the
CMA does not understand the status quo including (i) the legal framework; (ii)
the current business models under which consumers achieve their legal
entitlement; and (iii) the deficiencies in the direct hire model which the CMA

infers is an equivalent but lower cost alternative to credit hire.

1.9.2 If Remedy 1C is imposed in the way the CMA appears to intend (by catching any
claims made that involve a CHC), not at fault drivers will either be limited in
what they can claim (contrary to their fegal entitlement) or will end up with a
residual liability to a CHC that they will have to pursue against at fault insurers in

the Courts (creating more friction which has not been considered by the CMA).
Section 3 "Flaws in identifying the AEC"

193 There are still a number of material flaws in the CMA's quantification of the AEC
which are addressed further below and in the accompanying Compass Lexecon
Report on the AEC at Annex 2 (confidential information redacted)

Section 4 "The Remedies Package Does Not Address the AEC"

1.94 The CMA does not know to what extent the remedies package will address the
AEC as it does not know how the AEC is made up or what the drivers are of the
frictional costs that it says are excessive. Therefore, it cannot know that the
remedies will address the AEC, or how much of it. In any event, even without
doing this analysis it is plain that the AEC will not be addressed as either (i)

CHCs will have exited the market and consumers will be left in a position

We refer variousty throughout this submission to "not at fault driver” / "claimant" and various other iterations. It is not intended
that there is any differcnee in meaning [rom using differing terminology unless explicitly stated.
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1.9.5

1.9.6

1.9.7

whereby they cannot realise their legal entitlements; or (i) CHCs will remain but
frictional costs will still exist (and will likely be exacerbated and greater in the

post remedies world);

The dual rate cap approach is not sufficient to incentivise insurers to admit
liability early and remove disputes (and, therefore, frictional costs) over liability.
It still remains in the insurer's interests to dispute liability at a later date.
Furthermore, the commitment to pay under the low rate cap when liability is
admitted does not actually impose a commitment on the insurer to pay for the

TRV as the insurer is still able to dispute need and duration;

Insurers will retain an incentive to dispute need and hire duration® and neither
Remedy 1F, nor the proposed measures to deal with duration, will (on the CMA's
own analysis) remove or mitigate this incentive. The CMA's conclusion that
duration disputes are currently high (presumably under the GTA) means that any
remedy that simply imposes the current GTA requirements cannot (on the CMA's
own reasoning) be effective.’” Consequently, frictional costs in relation to
disputes over need and hire duration will remain. In these circumstances the

remedy will not be effective or proportionate;

The CMA lacks the evidential basis to conclude that Remedy 1C would address
the AEC as even on the CMA's own assessment of the proposed remedy there is
only an "indirect" link between the remedy and the AEC, and the nature of this
indirect relationship is unclear. Firstly, and also on the CMA's own assessment,
an insufficient reduction in the price level may have no effect on frictional costs
and therefore no effect on the AEC. Secondly, the CMA has not shown that a
significant reduction in the price level would reduce frictional costs (and thus
address the AEC) so long as entities other than insurers provided TRVs. In any
event, a large reduction in prices (which the CMA considers necessary for the
remedy to have any effect on the AEC) is likely to lead to unintended

consequences causing non-fauit drivers not to realise their legal entitlement.

The CMA finds at Paragraph 2.105(b) of the PDR that disputes over duration are signiltcant in the status quo.

3 Note, however, that AX considers the GTA to working well {as does the CMA in its PFS) and so does not agree that the GTA is
not capable of being an effective tool for minimising friction,
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Section S "Unintended Consequences of the Remedy"

1.9.8

1.9.9

1.9.10

19.11

AX's concerns about the impact on consumers' realising their legal entitlements
of the CMA's proposals is not remedied by instead imposing a cap on the price
that CHCs can charge their customers. The way in which the rate cap is to be
calculated will make it economically unviable for AX (and for CHCs generally)
to provide TRVs in the post remedy world if they cannot charge more than the
cap. Credit hire will likely disappear from the market leaving consumers without
the necessary assistance that credit hire gives in order for consumers to be in a
position to realise their full legal entitlement. The CMA has not properly
recognised this (and in fact appears agnostic about this being the outcome) and so
has not undertaken the necessary proportionality analysis and considered the
costs (for consumers in losing credit hire) associated with its remedy. This would
give rise to a loss of significant relevant customer benefits arising from credit hire
and consequently consumer detriment. Any cap on what CHCs can charge also
brings with it significant practical difficulties. In particular, the consumers'
financial liability under the hire contract will not be capable of being fixed with
any certainty as it is dependent (amongst other things) on the insurers' assessment

of liability which can change at any time;

The way in which the rate cap is to be caleulated appears to rely on the CMA’s
misguided perception that the economics of direct hire are a true and proper

reflection of the cost of provision of hire to not-at fault drivers;

Moreover, the basis for the rate cap being direct hire rates also makes no
allowance for the fact that this a frictionless price and so is not sufficient to allow
TRV providers to recover the continuing frictional costs they will incur post

remedy;

The CMA appears to take direct hite as the likely post remedy outcome but it has
not done any proper analysis of direct hire and its implications for consumers. It
has given no express consideration at all to the question as to who will provide
TRVs after the remedy takes effect. Instead, the CMA simply assumes that
consumers realise their full legal entitlement without assessing this. In fact, it is
not the case and there are significant risks and costs for consumers in a direct hire

world that have not been considered;
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Section 6: Proportionality Assessment

2.1

2.2

23

1.9.12 The proposed remedies package is (i) not effective; (ii) not the least onerous
option available, (iii) not necessary; and (iv) likely to produce harm far in excess

of any alleged benefit;

1.9.13 In particular, the CMA's proportionality analysis is flawed in its assessment of
relevant consumer benefits and its cost/benefit analysis. The CMA proceeds on
the basis that the only cost to be weighed against the:'potentia] benefits of the
remedy are its administrative costs, This leaves out of account a wide range of
consumer detriment and associated costs that arise out of the remedy and so the

CMA cannot conclude the proposed package is proportionate.
THE CMA'S MISUNDERSTANDING OF CONSUMERS' LEGAL ENTITLEMENTS

Before responding in detail to the PDR, AX considers it critical to set out a description of a
consumer's legal entitlement in the event of an accident and how they can exercise their legal
rights. This context is critical for assessing the proportionality and effectiveness of the
remedies package, as the CMA has made it clear that this remedy should not compromise the
tortious® entitlements of not at fault drivers (indeed, Remedy A is focused solely on making

consumers more aware of their tortious rights’).

However, it has become abundantly clear during correspondence between AX and the CMA,
post-publication of the PDR, that the CMA® has failed to understand the manner in which
credit hire actually works, and as result the impact of its proposed remedies on the rights of
consumers. This is despite AX setting out the legal background in its response to the PFs’
and repeatedly suggesting that the CMA should produce a working paper on the legal

framework.

AX understands that the CMA intends that Remedy 1C should apply where a TRV is obtained
through a CHC and a claim is made against an at-fault insurer using the claims management
services of a CHC. However, the inescapable effect of the remedy will be to either diminish

the not at fault driver's ability to realise its legal entitlement, or leave them with a residual

Sce, for example, at paragraph 2.50, 2.67, 2.77,2.93, 2.100 and 2.113 PDR.
Paragraph 2.66, PDR.

Sec, for example, copies of the email correspondence between AX and the CMA attached at Annex 4 (confidential information
redacted).

See paragraphs 3.2 te 3,25 of AX's Responsc to the PFs dated 7 February 2014,
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liability for hire charges which they will still be able to pursue against the at fault insurer.

This is a fundamental flaw in the remedies package that renders it incapable of addressing the

AEC.

Consumers' legal entitlements to a TRV post-accident

2.4 The basic legal position under tort law is that the not at fault victim of a road accident is

entitled to be put back in the position he would have been in but for the accident. He is

entitied to choose how to pursue the recovery of that position and who, if anyone, he wants to

assist him in that recovery.

2.5 This means that the not at fault driver is entitled to (as a basic minimum):

2.5.1 receive independent legal advice to assist him in formulating and pursuing any
claim;

2.5.2 claim under the terms of his own insurance policy if he is comprehensively
insured;

253 repair of his damaged vehicle to pre-accident condition or, if it is a write off, the
value of the damaged vehicle (less the salvage value of the damaged vehicle if the
non-fault driver retains it);

254 diminution arising from the loss of value incurred as a consequence of the
accident if the damaged vehicle is repaired,;

255 compensation for the loss of use of the damaged vehicle while it is being repaired
which is ordinarily measured by reference to the provision of a temporary
replacement vehicle and by reference to the cost of hiring a reasonable
replacement vehicle for the duration of the repairs (subject to need);

2.5.6 the right to pursue a claim for loss of earnings;

257 damages for any personal injury;

2.5.8 recovery of policy excess;
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2.6

2.7

2.8

29

2.59 travel expenses (to the extent they are not provided by the provision of a

temporary replacement vehicle); and

2.5.10 not be required to incur any contractual liability for any part of the provision of a
replacement hire vehicle without having the right to recover the cost of any

indemnity protecting against that liability as an item of recoverable damage'®.

The not at fault claimant is under a duty to act in reasonable mitigation of these losses. The
burden is on the at-fault insurer to prove that the Claimant has failed to mitigate his losses by
not acting reasonably in the particular circumstances of the case. The not at fault claimant is
not prevented from incurring any cost he chooses. He is simply limited in what can be

claimed from the at fault insurer'!,

If a not at fault claimant wishes to use the services of a credit hire company then he is entitled

to do so.

In principle, a not at fault claimant seeking to recover credit hire charges is entitled to recover
those charges in full. In practice, this means that they can recover the credit hire rate charged
unless the at fault insurer can prove that the relevant credit hire rate exceeds the basic hire rate
(the "BHR"} in which case they cannot recover the excess over the BHR. If the credit hire
rate is less or equivalent to the BHR, then the rate is recoverable in full. This position is set

out in the Court of Appeal case Bent v Allianz:

"If the claimant could gfford to hire a replacement car in the normal way ie. without credit
tferms and paying in advance, then the damages recoverable for loss of use of the damaged
car will be that sum which is attributable to the basic hire rate of the replacement car'".

There is an exception to this general principle in cases where the non-fault claimant is

impecuniowus’ (i.e. he did not have the financial means to hire a vehicle at BHR or that to do

so would have required him to make unreasonable sacrifices). In such cases, an impecunious

12

Sec Marcic v Davis [1985] Court of Appeal (unrcported) and Bee v Jenson [2007] 4 ALL ER 791 paragraph 6.

See Darbishire v Warren [1963] 1 WLR 1067 at {075 whete the Court of Appeal held that "In my view it ix impossible fo find
from the evidence that the plaintiff took all reasoriable steps to mitigate the foss, or did all that he reasonably could to keep down
the cost. He was fully entitied to have his damaged vehicle repaived at whatever cost because he preferred it But he was not
Justified in charging against the defendant the cost of repairing the damaged vehicle when that cost was more than twice the
replacement vehicle and he had made no attempt to find a replacement vehicle”.

Paragraph 33, Bent v Higinways and Utilities Construction Lid, Allianz Insurance ple. [2011] EWCA Civ 1384,
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non fault claimant is entitled to recover the full credit hire charges even if they exceed the

BHR."
Consumers' exercise of their legal entitlements to a TRV post-accident

2.10 A not at fault accident victim can exercise his legal entitlements in a number of different
ways. However, as set out above, a fundamental legal principle (which is recognised by the

CMA™) is that he is entitled to choose his service provider.

2.11  In practice, this means that he can choose to deal with: his own insurer; the at fault driver's
insurer; a car rental company; a solicitor; or a credit hire / claims management company.
Each of these service providers offers a different avenue by which the not at fault victim can
exercise his legal entitlement and achieve his right to mobility. The use of such professional
services enables the motorist to secure his legal entitlements whilst reducing his own

frictional costs.

2.12  These different parties (currently) have different incentives to meet the TRV needs of not at

fault drivers. In practice the incentives to provide a TRV differ as follows:

Not at fault insurers

2.12.1 No incentive or obligation to provide a TRV unless the insured has purchased
this as part of his insurance policy and the insured has made a claim under his
policy to this effect. Even then the not at fault insurer will only provide for the
period provided in the policy which may be less than the policyholder's tortious

legal entitlement as a consequence of the accident;

2.12.2 No incentive or obligation to provide an equivalent TRV unless the terms of the

policy add-on provide for this;

2.12.3 Incentivised to minimise the cost of its insured making a claim under their policy;

2.12.4 Incentivised to instead refer its insured to a CHC for a TRV for the insured to

pursue the fault insurer; and

"if it was reasonable for the claimant fo hire a veplacement car but he could not afford to kire a replacement car by payving in
advance, (in the word used in the cases, that e is “impecunious”jthen, prima facie, he is entitled to recover the shole of the
credit hire rate he has paid, If the claimant is “impecimious” then, on the assumpftion it is reasonable for him fo hire a
replacement car and it was a reasonable type of car that he hired, he is said to has had “no choice™ but to hire on credit ferms",
paragraph 36, ibid.

1 Paragraph 2,191 PDR.
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2125 Incentivised to refer its insured to a CHC for a TRV to earn a referral fee,
At-fault insurers
2.12.6 No incentive to provide a TRV to not at fault drivers as it incurs a cost'’;

2.12.7 Incentive to delay determining liability in order to avoid the provision of a TRV
itself in circumstances where the not at fault driver has asked his own insurer (or

another third party) to deal with repairs to his damaged vehicle;

2.12.8 Incentive to dispute any aspect of a claim for a TRV (i.e. need, hire duration,

liability, hire rate)'®; and

2.129 In the event that liability is clearly with their insured and the at fault insurer
considers there to be a risk that, if it fails to act, the not at fault driver may seek
credit hire services, there is an incentive to provide (or offer to provide'’) a direct
hire TRV at the lowest possible cost, often involving a lower category TRV than
the non-fault driver is legally entitled to receive (i.e. not a like-for-like
replacement)'® (see further paragraphs 5.10 to 5.15 below for AX's submissions

on the provision of direct hire and how it does not address a consumers' needs).
Credit Hire Company / Claims Management Company
2.12.10 Incentive to provide a TRV if liability is clearly with a negligent party;

2.12.11 Incentive to assist the not at fault driver to recover its losses as the position under

tort law means that CHCs can recover amounts which exceed their costs;

The CMA recognises the incentives on at-fault insurers to provide a reduced level of service provisien ins paragraph 2.192 of the
PDR where the CMA finds (in rejecting the previously proposed Remedy 1B) that "While e recognised the benefit from ai-fault
insurers having a strong incentive fo control the costs of non-fault claims, e ere concerned that this also created a risk of
rechiced service provision because af-fault insurers would have less incentive to meer claimants' legal entitlements, This risk
would be particularly high for the variant of the remedy which removed the claimant’s right to choose the service provider. In
that variant, at-fault insurers would rot be constrained by the threat of claimanis choosing another provider”.

The greater portion of disputes wilt happen during the pre-litigation period, this is where the at fault insurer disputes any part of
the claim {i.e. necd, liability, hire duration, hirc raie) and these clements are disputed between the at-fault insurer and the not at
fault claimani (who will be represented by their own solicitor or referred to a solicitor by the CHC/CMC ). During this period,
the at faault insurer can simply not pay the not at fault claimant, and seek a reduction through negotiation . If a scttlement is not
reached, then litigation will follow in the name of the claimant and the at faudt insurer (sce paragraph 2,18 below),

By just elfering to provide a TRY, at-fault insurers may scek to rely on the deeisions in Copley v Lenen [2009] EWCA Civ 580
and Sayee v TNT[2011] EWCA Civ 1583 to reduce its liability for ¢redit hire charges.

The CMA rccognised in its PFs (see paragraph 6.90 PIs) that the incentive to provide direct hire arises out of the existence of
eredit hire. Before the emergence of ceedit hire and, indeed, without credit hire, direct hire would not exist {or at least not in its
current formy),
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2.13

2.14

2.15

2.12.12 Incentive to use the excess recovered to pay referral fees to insurers / body-shops

/ garages ete. in return for referring not at fault drivers'”; and

2.12.13 Incentive not to provide services in excess of those for which the not at fault
driver is able to recover in law given that, in practice, the CHC/CMC typically

bears the cost of any irrecoverable "overprovision".

In light of the clear incentives on the part of a CHC / CMC to assist the not at fault driver to
obtain their legal entitlement (and the CMA's recognition that they provide a service that
consumers benefit from and that it does not intend for its proposed remedies to interfere with
a consumers' exercise of its legal entitlement) it is fundamental that the CMA should
understand how the not at fault driver uses the services of a CHC / CMC to obtain their legal
entitlement. If the innocent driver chooses to use a CHC / CMC, then they enter into a
contract for hire with that CHC / CMC. The claim against the insurer is made by the not at
fault driver. There is no subrogation of their claim against the at fault insurer to the

CHC/CMC.2

Under the terms of a typical credit hire contract the innocent driver contracts with the CHC
for the provision of a TRV and the assistance of the CHC in organising the repair of their
vehicle and with the administration of their claim against the at fault insurer. Under the usual
principles of contract law, the CHC provides a service that the customer is obliged to pay for
under the terms of the agreement. The not at fault driver is liable at all times to the CHC /
CMC for the charges incurred with credit for the hire charges being provided by the CHC.
The consumer is protected by consumer legislation. This ensures that consumers are provided
clear and comprehensive information in writing, including details of all costs and liabilities,
before they contract and benefit from a fourteen day cancellation period. The consumer is
invoiced for the charges at the end of the credit hire period and typically agrees that the CHC
can recover those charges out of the proceeds of any damages obtained by the innocent driver

from the at fault driver's insurer.

At all times it is the responsibility of the not at fault claimant to either (i} seek recovery of its
losses from the at-fault driver (who will ordinarily be indemnified by an insurer); or (ii) pay

for the credit hire (if such a claim is unsuccessful).

19

20

The CMA recognises that CHCs do not earn more than normal profits, see paragraph 6.17 of the CC's PFs.

AX notes that the CMA considers its use of "subrogation" to be a shorthand for all types of claim against at fault insurers that
AX has used this term. However, it is now clear that the CMA docs not appreciate the correct legal position in relation 1o Credit
hire. Therefore, to the extent AX has also previously used this term it was adopting the CMA's "shorfand” without appreciating
the CMA's misunderstanding.
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2.16

2.17

2.18

2.19

In practice, the CHC / CMC or the non-fault victim's independently instructed solicitor
handles the claim for the not at fault claimant and will (in the majority of cases) seek to deal
with the at fault insurer under the terms of the GTA. The GTA was introduced at the behest
of Tuckey LJ following a period of friction where claims were litigated because of insurers'
determination to avoid them and delay incurring these costs. However, it is important to
remember at all times that the claim is the not at fault victim's claim and it is always made in
the name of and by the not at fault claimant. The claimant does not assign its rights to the
CHC / CMC and it does not subrogate its claim to a CHC / CMC?. -No indemnity is granted
to the hirer by the CHC, which would be a pre-requisitc of any subrogated claim. The CMA
has not acknowledged, and indeed appears to have misinterpreted or misunderstood, the legal

position in this regard.

In the event that the at fault insurer disputes any part of the claim (i.e. either the need,
liability, hire duration and/or hire rate), then there will be a period of time where these
clements are disputed between the at-fault insurer and the not at fault claimant (who will be
represented by their own solicitor or referred to a solicitor by the CHC/CMC). During this
period, the at fault insurer can simply not pay the not at fault claimant, and seek a reduction of
its liability through negotiation. The greater proportion of disputes will happen during this

pre-litigation period and will clearly involve costs for both parties.

If a settlement is not reached, then litigation will follow in the name of the claimant and the at
fault driver and/or the at fault insurer. The CHC / CMC will most likely refer the not at fault
claimant to a solicitor, or allow the Claimant to use his own solicitor, in order to conduct the
litigation and will retain an interest in the outcome given the contractual liability of the
claimant for the credit hire charges. The CHC cannot litigate on behalf of the not at fault

claimant.

The not at fault claimant is contractually bound to pay the CHC's charges and in seeking to
recover these costs via a claim against the at fault driver or his insurer is subject to the law of
tort which governs the recovery of these charges and allows the not at fault claimant to
recover BHR (and other costs) according to the principles set out in Bent v dllianz** (referred

to at paragraph 2.8 above).

21

Paragraph 3.8 of the PFs refers to contracts between CHCs and not at fault drivers including a clavse assigning the rights of
recovery against the third party insurer. This not correct.

Darren Bent v Highways and Utilities Construction Lid, Allianz Insurance ple [2010]) EWCA Civ 292.
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2.20

221

This has always been the position and is set out in one of the original credit hire cases, Giles v
Thomson (House of Lords May 1993”), and reinforced subsequently in other cases including

Dimmond v Lovell”*, which held that:

"the position in law is that the negligent driver, backed by his insurers, is liable to pay
reasonable charges incurred in hiring a replacement car if this is reasonably necessary. For
many moltorists the existence of this liability of the other motorist can be more theoretical
than real. In practice this source of recompense frequently does not yield money, or even an

acceptance of liability, in time to be of use.

In Giles v Thompson [1994] 1. A.C. 142, 1554 Lord Mustill observed that: ...'there exists in
practical terms a gap in the remedies available to the motorist, from which the errant driver,

and hence his insurers, frequently profit’

The additional services provided by accident car hire companies bridge this gap. They
redress the imbalance between the individual car owner and the insurance companies. They
enable car owners to shift from themselves to the insurance companies a loss which properly
belongs to the insurers but which, in practice, owners of cars offen have to bear themselves.
So long as the charge for the additional services is reasonable, this charge should be part of
the recoverable damages....accident car hire arrangements provide a reasonable basis by
which no-fault victims can in fact obtain the benefit of the right which the common law and
compulsory third party insurance seek to give them against careless drivers. A measure of
damages which does not achieve this result would be sadly deficient. The law on the measure
of damages should veflect the practicalities of the situation in which a wronged person finds
himself. Otherwise it would mean that the law's response to a wrong is a right to damages

which will often be illusory in practice"”.

If the not at fault claimant loses any aspect of the claim against the at fault insurer, or does not
recover in full, then this does not alter their liability to the CHC / CMC for any residual
balance due. However, in practice, CHCs/CMCs do not pursue not at fault drivers for these
costs if their legal claim fails, unless they have misled the CHC/CMC as to the circumstances
surrounding the accident or if they have declined to cooperate in the recovery of their

damages. In circumstances where there is a judicial determination against the not at fault

23
24

25

[1994] 1 AC 142.
[2002] | AC 384.

1bid, page 391, paragraphs Ao E.

KV/YB/79823/120048/UKM/62932670.1 13
&July 2014 DIVI




222

2.23

2.24

2.25

driver restricting or eliminating his ability to recover the hire charges, those circumstances

influence the attitude of the CHC/CMC in recovering any shortfall.

It is accordingly critical to the business model of CHCs that they make a careful liability, and
reasonable need, assessment first. Otherwise, in practice, they can incur significant
unrecovered costs arising from credit hire agreements. Yet as further noted below, the CMA

has made no allowance at all for the recovery of such costs.

In light of the legal position that it is the claimant that brings a ciaim against the at fault
insurer, and not the CHC, the CMA is wrong to assert (as it has done in an email between AX
and the CMA dated 27 June and attached at Annex 4 (confidential information redacted)) that
CHC's recover costs from at fault insurers. It, therefore, cannot assess the effects of a remedy

which is based on a fundamental misunderstanding of the way in which credit hire works:

"The intention of our remedy is to cap the amount which the at-fault insurer pays for the
replacement vehicle provided to the non-fault claimant. The way we have proposed doing
this, though we are open to responses on all issues, is to cap the amount which any
professional party, including a solicitor, can bill fo the at-fanlt insurer on behalf of their
client, the non-faulf claimant, for a replacement car. We do not believe that this should in

any way restrict a non-fault claimant’s access to their legal entitlement."”’

IT the claimant is, in effect, limited in what it can recover from the at fault insurer (because the
CMA intends the remedy to apply to claims submitted by the claimant but that have involved
the TRV being provided by a CHC) then the CMA is fundamentally limiting the consumers'
legal entitlement to obtain a TRV by way of credit hire and to recover this cost of a TRV at
BHR. As stated by the House of Lords in Dimond, this result would be "sadly deficient™.

The consequence is that CHCs will either have to lower their charges to consumers to the
level of the cap or continue to charge at the credit hire rate but leave consumers with a
proportion of their charges that will have to be recovered by a separate action against the at
fault insurer. AX does not consider that it can provide TRVs at a price based on the proposed
methodology for calculating the rate cap.® This is confirmed by the Compass Lexecon
Report on the PDR (Annex 1),which concludes that CHCs will not be able to provide TRV at

the level of the proposed rate cap. As to the former option, because of the way in which the

26

27

28

Paragraph 2.68(iii) of the PDR.
See Annex 4 (confidential information redacted).

See, for example, the transcript of the multilateral hearing with CIICs and Steve Evans' response to the CMA's question about
whether CHCs could operate at direct hire rates at page 78 lines 6 to 16,

KV/YR/79823/120048/UKM/62932670.1 14
8 July 2014 DIV




2.26

227

2.28

31

CMA proposes to set the cap, credit hire will be uneconomic and the practical outcome is that
consumers will be left without recourse to credit hire and will, therefore, be losing a service
of real benefit to them and which has proven effective in bridging the "practical gap" which
the Courts identified. The CMA has provided no analysis at all of what it envisages will

replace this or how this business model will operate and provide consumers with TRVs.

As to the latter option, if the motorist has to pursue a separate claim for additional charges,
this will generate significant additional personal costs in paying the CHCs charges and/or
significant personal (frictional) costs in pursuing the at fault insurer for recovery of the credit
hire charges which it is lawfully entitled to recover provided they do not exceed BHR. On
either scenario, very significant detriments arise out of the CMA's analysis which it has
wholly failed to take into account when assessing the suitability and proportionality of its

remedies package.

In light of the above, it is clear that the CMA does not understand the status quo including (i)
the legal framework; (ii) the current business models which provide routes for consumers to
achieve their legal entitlement and (as set out further below); and (iii) the deficiencies in the
direct hire model which the CMA infers is a low cost equivalent to Credit Hire. Accordingly,
without a proper understanding of these crucial features of the market, the CMA is not in a
position to impose remedies and to conclude that its proposed remedies package will not

affect a consumers' legal entitlement (as it seeks to do)*’.

It is a core premise of the CMA's proposal that consumers' rights under tort law should not be
compromised. It has chosen not to propose any change to the law™. Yet its chosen remedies

very substantially threaten those rights.
FLAWS IN IDENTIFYING THE AEC
A summary of the CC's AEC in relation to ToH 1 is contained at paragraph 6.91 of the PFs:

"We have provisionally found that separation results in an inefficient supply chain, with
excessive frictional and fransactional costs, for meeting non-fault claims.  surers and
brokers are competing to find ways of earning a rent from their control of non-fault claims,
rather than simply competing ‘on the merits' (ie offering the lowest price and best quality of
claims handling and other service to customers). Furthermore, since the greatest effect is on

drivers with the most adverse risk factors, prices to individual drivers are not fully reflective

29

Paragraph 2.50, PDR.
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of expected costs. These are not aspecits that would be observed in a well-fumctioning motor

insurance market. We consider that these effects represent a distortion of competition in the

n3’7

supply of motor insurance."” (emphasis added)

32 The CC summarises the feafures giving rise to the AEC in relation to ToH 1 at paragraph 6.93
of the PI's as follows:

"We have identified the following two features of the supply of motor insurance and related

services which have, in combination, an adverse effect on competition:

(a) separation - that is, that the insurer liable for the non-fault driver’s claim, ie the
insurer to the at-fault driver, is often not the party controlling the costs; and

(b) various practices and conduct of the other parties managing such non-fault drivers’
claims which (i) were focussed on earning a rent from control of claims rather than
competing on the merits; and (ii) gave rise to an inefficient supply chain involving
excessive frictional and transactional costs.

We provisionally conclude that these features distorted competition in the motor insurance

market." (emphasis added)

33 These 'various practices and conduct' or 'ways in which claims are made at a level higher than
the cost actually incurred’ include the following:

"(a)  claims handling and car hire intermediaries charge al-fault insurers more than the
costs incurred in the provision of replacement cars. They in turn compete, via
referral fees, to obtain work from the insurer and in so doing provide non-fault
insurers, brokers and others with an opportunity to earn additional income from
these fees, leading to disputes with at-fault insurers and a high level of frictional
costs and transactional costs.

(b) Some non-fault insurers charge at-fault insurers more than the cost of repairs
incurred (though the practice of one insurer is currently subject to litigation in the
Court of Appeal); and

(c) When cars are written off, some at-fault insurers do not receive the full salvage value
of the car".

30 Paragraph 2.177, PDR.
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3.4

3.5

3.6

3.7

4.1

Accordingly, the CMA's provisional AEC is a combination of (i) separation; and (ii) various
practices and conduct, leading to excessive frictional and transactional costs (which allegedly
arise because of CHC/CMCs charging at-fault insurers more than the costs incurred, thus
leading to disputes™). There is no "supply chain” that is being operated inefficiently as a
consequence of separation. The purpose of separation is to allow consumers to realise their
full legal entitlement. The costs of doing so are costs that at fault insurers are obliged to bear.
Therefore, in assessing the AEC, the CMA imust quantify what aspects of it relate to

separation per se.

AX has made extensive subiissions at earlier stages of the Investigation as to the flaws in the

CMA's analysis and it maintains, but does not repeat, those submissions,

In its WP, the CMA revises its analysis and estimation of the detriment and concludes that the
size of the net detriment arising out of ToH1 is about £113m per year and the detriment in
relation to the supply of replacement vehicles is approximately £87m per year (£3.48 per

policy per year™).

However, as set out in the accompanying Compass Lexecon Report on the AEC (at Annex 2
(confidential information redacted)), the CMA's analysis of the AEC remains fundamentally
flawed in a number of respects. The CMA's analysis has both fundamental errors of approach
and also contains numerous substantial errors and omissions in the quantification of the net
consumer detriment and the AEC; or relies upon irrelevant material or fails to take into
account relevant material. There are important issues in relation to quantification of the AEC
which the CMA has failed to investigate. As a result, the CMA’s conclusion as to the net

detriment arising from the AEC is fatally flawed and cannot be relied upon,
THE REMEDIES PACKAGE DOES NOT ADDRESS THE AEC

There are a number of serious errors in the CMA's assessment of whether the remedies
packages addresses the AEC. In particular, Compass Lexecon's Report on the PDR identifies

three critical issues.”

31

32

33

34

35

Paragraphs 6.91 and 9.92 of the PFs.

Paragraph 43, PFs.

Paragraph 2.2, PDR.

On the basis of 25.7m million policies as used in the CC's PFs, sce paragraph 6.84.

See paragraphs 17 to 30,
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4.2

4.3

4.4

4.1.1 The "indirect" nature of the price control in relation to the AEC means that it can
only work if frictional costs fall as a consequence of regulating price. The CMA
cannot know this without assessing the elasticity of frictional costs with respect to

the price level. It has not done so;

4,12 The CMA recognises that only substantial price reductions will cause a reduction
in frictional costs. However, there is no evidence that this will be the case; and in

fact the rate cap will lead to detrimental unintended consequences; and

4.1.3 Friction will remain in any event as insurers will still have an incentive to

challenge hire duration, need and liability even with the remedies in place.

Furthermore (and critically for its analysis of its proposed remedies), nowhere in its PFs or
WP does the CMA quantify what portion of the net detriment relating to the supply of
replacement vehicles is attributable to (i) separation; (ii) the various other practices and
conduct which allegedly lead to excessive transactional and frictional costs; and (iii) what the
alleged excessive frictional costs are caused by and how these costs can be allocated to the

different causes.

The CMA's PDR is premised on the fact that the net detriment is due to frictional costs and
these consist of two parts: (i) frictional costs unavoidable under separation™ and (i)
'excessive' frictional costs, i.e. those that could be avoided under separation™. The CMA does
not intend to remove separation and it is therefore conscious that some proportion of frictional

costs will not be removed.

However, there is a gaping hole in the CMA's analysis. The CMA has not identified which
proportion of the net detriment is due to these unavoidable frictional costs. Therefore it is not
in a position to know what part of its net detriment estimate it is intending to remedy and
whether the remedy can be effective and proportionate. As set out further below in relation
to the costs of the remedy (see paragraphs 7.5 to 7.7 and 7.20 to 7.22) , the CMA is in no
position to conclude that the costs of its proposed remedies package are so insignificant that
addressing any aspect of the AEC renders the remedy effective and proportionate; and,
therefore, it does not need to have identified what proportion of the net detriment is due to

unavoidable frictional costs (or what drives those costs).

36

37

38

Paragraph 2.281, PDR.
Paragraph 2.1, PDR.

Paragraph 2.83, PDR,
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4.5

4.6

Moreover, the CMA has not identified in the PDR what drives these ‘excessive' frictional
costs, It is necessary to know what the disputes relate to in order to know what the frictional
costs relate to. Without understanding these critical issues the CMA cannot know how the
different components of its remedies packages will work and whether they will be effective
and proportionate. The WP also does not address the different drivers of these excessive
frictional costs, despite AX pointing out to the CMA that it was critical that it carry out this

exercise”. The PDR simply makes the following, plainly insufficient, finding:

"In the provisional findings, we found that disputes between at-foull insurers and
CHCs/CMCs (and hence frictional costs) typically relate to one or more of the following

aspects of replacement vehicle provisions:
{a) liability;

b) hire rate;

fc) hire duration, and

(d) need.

We have therefore considered ways in which each of these aspects could be addressed
EL

through our remedies.
In order for the CMA to assess the proportionality of its remedies package it must be in a
position to know which aspects of these different sources of dispute (and causes of frictional
costs) will be addressed. The CMA expressly acknowledges that hire rate is the only element
of frictional costs directly addressed by the remedy’’. Moreover, it cannot know whether
these different sources of dispute will be remedied by its package of proposed remedies
without being clear on what the disputes relate to. For example, the PDR contains
contradictory and confusing statements on whether liability is a major source of disputes or
not. For example, the CMA states on the one hand that frictional costs are "currently high
under the GIA because prices are high and liability is often not agreed. Frictional costs are
even higher outside of the GTA because prices are usually even higher and liability takes

39

4

41

See paragraphs 49 to 53 of the "Further sibmission on Remedies 14 and 1C" which was sent to the CMA on 13 May 2014, and
paragraph 5.72 of the Compass Lexecon report, which was Annex 1 of AX's response to the PFs, submitlted on 7 February 2014
("Annex 1 of AX's response to the PFs") requesting the CC to calculate what pertion of the AEC would be attributable to the
different types of frictional costs. See also paragraph 1.19, bullet point 8 and paragraph 5.65 of Annex 1 of AX's response to the
PFs, in which AX asked the CC to attributc what portion of the resideal is attributable to frictional costs (this remaining residual
woeuld have to be due to separation). The CMA has not undertaken any of this critical work.

Para 2.48, PDR
Paragraph 2,52, PDR.
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4.7

4.8

4.9

* However, later the CMA refers to evidence from insurers that there

3

even longer to agree"
is not "a large amount of disagreement about liability’™ . In practice, liability is an important

source of dispute and friction between insurers and CHCs.

As the CMA does not know what drives frictional costs, it does not know whether the remedy
will be effective in dealing with the adverse effect on competition (the harm to consumers) it
alleges exist in excessive frictional costs. As a resuit, the CMA is not in a position to know
what drives frictional costs, and therefore it does not know whether the remedy will be
effective in dealing with the harm. Accordingly, the CMA’s current proportionality
assessment is flawed. For example, if only a few disputes relate to the price level (and there
is no evidence that there would be fewer disputes at a lower price level), the price cap remedy
is unlikely to be effective or proportionate. See paragraphs 17 to 23 of the attached Compass

Lexecon Report on the PDR for further submissions on this point.

Even if the CMA considers that confrary to this submission it does not need to assess these

issues then, in any event, the proposed remedies package will not address the AEC.,
The package of remedies has failed to address the four key causes of friction as follows:

4.9.1 Liability: if insurers can change their assessment at any time (with very little
"punishment" for doing so since if liability is disputed) as currently proposed™,

liability is not actually being resolved and can and still will be disputed,;

492 Rate: whilst rates may reduce in the CHC administered claim consumers are still
entitled to recover BHR and will continue to do so if they have a residual liability
to a CHC. In any event, this is not an area of friction under the GTA (within
which the vast majority of claims are settled) because rates are agreed in the GTA

at a significant discount to BHR;

493 Hire Duration: the measures on hire duration simply adopt the current GTA
framework so there will be no improvement in friction over duration: in fact it
could become worse if lower rates encourage longer rental periods or simply
because at-fault insurers focus their efforts to reduce claim costs on remaining

issues they are able dispute; and

42

43

44

Paragraph 281, PDR, Note ¢hat it is unclear what "price” the CMA is referring to here, if this is a reference to the prices charged
by CHCs/CMCs the CMA has not carried out any analysis te teach this conelusion

Paragraph 2.90, PDR.
Paragraph 2.78(c), PDR.
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494 Need: the GTA mitigation statement is not that dissimilar from what has been
proposed but need is often disputed under the GTA and there is no reason to

conclude that will change®.

5. UNINTENDED CONSEQUENCES OF THE REMEDY

5.1 Whilst the CMA has purported to consider'® whether consumers would continue to be able to
obtain their rights under tort law, it has limited that question to considering whether claimants
would still be able to obtain a like for like TRV (subject to need) and not considered whether
claimants would be able to obtain all the other services to which they are legally entitled

(subject to mitigation) and which are currently provided by credit hire such as:

51.1 the assistance of dedicated claims management expertise and assistance to allow
claimants to pursue their claim against at fault insurers in the most efficient way;

512 the high quality of TRV provided by credit hire which includes providing the
consumer with a car that meets all their needs on matters such as automatic
transmission, estate size, tow bars, baby/child seats, dual control vehicles;

5.1.3 the provision of a replacement vehicle without requiring the Claimant having to
seek continuous approval to extend the period of hire and not based on any
restriction imposed by an insurer on their direct hire supplier to limit their costs;

514 the provision of cars to young or inexperienced drivers or those with a driving
record or occupation which may not be acceptable to conventional rental
companies;

5.1.5 the provision of collision damage waiver or other waiver cover for tyre and
windscreen, for example, at the cost of the at fault insurer rather than the not-at
fault driver;

5.1.6 uninsured loss recovery services including the recovery of the client’s policy
excess feading to the re-instatement of his no claims bonus;

5.1.7 the provision of a replacement vehicle when liability is uncertain; and

1 It is noted that the CMA has not proposed, {or cxampie, that at fault insurers be prevented frem raising issues over need where a
mitigation declaration has been properly compieted. This is an cxample of where the CMA’s remedies are biased fowards the
interests of ¢he at fault insurer, conferring upon them significant rights with kittle, if any, obligation.

4 Paragraph 2.100 PDR.
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52

53

54

5.5

5.6

5.1.8 delivery and collection of the TRV at a time convenient to the not at fault driver.

Without considering how all these different elements will be provided and by whom the CMA
cannot know that in the post remedies world consumers will still receive their full legal
entitlement. To the extent that credit hire is eliminated then the loss of these relevant

customer benefits is a key issue for the CMA's proportionality assessment. .

The CMA has also purported to consider whether a rate cap would distort incentives for the
efficient provision of TRV services'’. As set out in this submission (and reflected in the
accompanying Compass Lexecon Report on the PDR) AX will not be able to profitably
provide credit hire on the basis of the rate cap. Therefore, it will not have an incentive to

provide TRVs in the post remedy world.

However, in its consideration of these two fundamental issues the CMA has incorrectly (i)
ignored all the benefits of credit hire set out above that a consumer is legally entitled to; and
(ii) proceeded on the basis that CHCs would continue to have an incentive to provide TRVs™,
For the reasons set out in Compass Lexecon's report on the PDR (Annex 1), this is not a

sustainable conclusion.

Remedy 1C has fundamental implications on the functioning of the market, In particular, it is
very likely to eliminate credit hire as an industry for a number of reasons, including that (i)
CHCs will no longer be able to pay significant referral fees to insurers and thus insurers may
decide not to refer non-fault claimants to CHCs (as acknowledged by the CMA), (ii) the
CMA's intention is to set the regulated price level "sfighthy" above the cost of providing TRVs
and not to allow the TRV provider to recover the cost of determining whether the driver is at
fauit or not, which will lead to CHCs being loss-making in expected terms, and (iii) the CMA
intends to define the variable element of the rate cap based on current direct hire rates which
do not reflect certain risks CHCs face. Despite apparently being aware of the likely
elimination of credit hire, the CMA has not assessed the potential impacts of this on non-fault
drivers' realisation of their legal entitlement Viewed in historical context, this is striking
given that consumers only began to receive their legal entitlement with the emergence of

CHCs.

In the post-remedy world insurers would face weak unilateral incentives to provide

consumers’ legal entitlement (given the limited profit incentive the CMA intends to allow for

47

48

Paragraph 2.100 PDR.
Paragraph 2,101 PDR.

KV/YB/T9823/120048/UKM/62932670.1 22
8 July 2014 DIV




when setting the price cap) and strong incentives to explicitly or tacitly agree not to provide
consumers' legal entitlement, despite AX's previous submission on the issue and its own
acknowledgement regarding insurers' bilateral incentives in the AEC Working Paper. The
presence of such a risk means that the remedy could undermine consumers' legal entitlement
and as such would be incompatible with the premise of the investigation which is not to

challenge consumers' legal entitlement,”

5.7 The exit of credit hire (in its current form) from the market will lead to a significant consumer
detriment as consumers will no longer have access to the service that the Courts considered to
be of fundamental importance to the not at fault driver and so will lose all the benefits of
credit hire that are listed in paragraph 5.1 above. As set out above (and in the Compass
Lexecon Report on the AEC as Annexed at 2 (confidential information redacted)), consumers
realise significant benefits from credit hire that will either be lost in the post remedies world

or will incur a (potentially irrecoverable) cost to continue realiging,

5.8 Therefore, before imposing its remedies package the CMA must undertake an analysis of the
consequences for consumers of TRVs being provided only by some other party under direct
hire.”” Nowhere in the PFs or the PDRs has the CMA considered this, or even explicitly

consider who would make such provision.

59 Instead, the CMA appears to proceed on the basis that direct hire will remain and will give
consumers all they are entitled to. However, it has undertaken no proper analysis of direct
hire and in fact direct hire does not today and will not in the future provide consumers with all
that they are legally entitled to. Indeed, in the absence of credit hire to incentivise the

provision of reasonable direct hire services’' , it is inevitable that the quality of direct hire

services (to the extent they remain at all) will reduce from the status quo.
CMA's misunderstanding of divect hire

5.10  The CC's PFs and the CMA's PDR fail to consider the true nature of the current provision of

direct hire to consumers. The CC's PFs simply state:

49
Paragraphs 31-36 in Compass Lexecon's Report on PDR (Annex 1),

5
0 Scc also paragzaphs 45 to 47 of Compass Lexecon's Report on the PDR (Annex ).
3 As the CMA recognised in the PFs at paragraph 6,90,
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5.11

5.2

5.13

"Direct hire is where a replacement car is supplied either by the at-fault insurer or by the
non-fault insurer, in the latter case often pursuant to a bilateral agreement between the non-

Jfault insurer and the at-fault insurer, with the costs recovered from the at-fauli insurer™.

The shorthand employed by the CMA misrepresents the nature of direct hire in that at no
point does the at fault insurer itself provide the not at fault driver with a hire car. As set out
further below, the most that they do is refer the not at fault driver to deal with their supplier
hire company who will dictate the level of service provision and require the consumer to enter
into a hire contract which imposes significant financial obligations on him without the at fault
insurer being a party to that agreement or specifying exactly what indemnity is provided to
the hirer. The CMA is wrong to infer that direct hire is the means by which consumers can
avail themselves of their legal entitlement. It is the means by which insurers use their supply
to reduce costs by requiring not at fault drivers to accept obligations, responsibilities and costs

that they are not obliged to do in accessing their legal entitlement post -accident.

The CMA’s description of the basic nature of direct hire takes no accouat of what actually
happens in practice and whether consumers realise their full legal entitlement. AX sets out
below its understanding of the process of direct hire; which it told the CMA should be

properly investigated™.

When an insurer seeks to intervene and provide a TRV through direct hire, the insurer refers
the not at fault driver to a third party hire company and the consumer is then at their mercy.
The at fault insurer does not arrange delivery or collection of the vehicle to accord with the
not at fault driver’s needs but instead leaves it to their supplier who may not provide delivery
and collection at all. The at fault insurer does not specify the vehicle that they will supply to
the not at fault driver or, if they do, they do not guarantee that it will be the vehicle eventually
supplied. The at fault insurer, typically, does not confirm in writing to the consumer exactly
how and by what means they will provide mobility and what additional charges or liabilities
the not at fault driver may have imposed upon them by their supplier. Instead, the claimant
will enter into a hire agreement with the supplier of the at fault insurer, without necessarily
knowing whether all of the charges will be paid by the insurer, whether the insurer will
indemnify the hirer in respect of any contingent liabilities, or if the charges and /or liabilities
will be paid in full. The at fault insurer is never a party to or signatory of that hire agreement

leaving the consumer exposed to a dispute with the rental company, who has no interest at all

52

53

Paragraph 3,88(b), PFs.
Page 20 line 23 to Page 21 linc 11 of the Multilateral Hearing with CHCs on 17 July 2013,
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in the hirer’s status as the not at fault party to an accident. The rental company’s overriding

interest is in protecting the at-fault insurer’s interests which, in turn, is in minimising its own

COSts.

5.14  In practice, this means that non fault drivers (who, through lack of information and

experience, may be under the assumption that the insurer will be covering the costs) will

typically be faced with the following:

5.14.

5.14.2

5.14.3

5.14.4

5.14.5

5.14.6

signing a rental agreement (this will be between the consumer and the third party
hire company, the insurers are not a party to the agreement) making them liable
for all charges. These may be paid directly by the insurer but as the insurer is not
a party to the credit hire agreement there is no obligation for it to pay all charges.
In the case where there is a dispute between the claimant and the hire company,
the hirer will then have to either arrange for the at fault insurer to pay them or
pursue the at fault insurer for recovery. In most instances the hire company will
insist on taking credit card details from the not at fault driver and will use that
mechanism to take any charges for which the insurer provides no indemnity

direct from the hirer;

being asked if they want to pay for a damage waiver policy which may not be
sufficient to completely remove their obligation for any contingent liability
associated with their use of the hire car and the cost for which they will have to

recover from the insurer;

not receiving a like for like replacement car or being told they are entitled to a
replaceinent up to a certain value per day (which will not entitle them to a like for

like replacement);

the third party hire companies often not delivering the TRV to the customer
(making it difficult for them to obtain since they have no mobility) and not
collecting it after the hire often making the hirer responsible for the costs until the

car is returned to the rental station;

being asked to provide their debit card or credit card details as security for the
TRV;

being asked to pay for additional drivers (even if they were covered in their

insurance policy);
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5.15

5.16

5.17

5.18

5.14.7 being obliged to pay for vehicle defects — attendance at a breakdown by the AA,
the cost of replacing tyres following a puncture, the cost of replacing a damaged
windscreen — all of which may have arisen because of mistreatment of the hire

vehicle by a previous hirer or cumulative wear and tear; and/or

5.14.8 being obliged to pay compensation for loss of use of the hire vehicle if, whilst it
is on hire to the not at fault claimant, the hire vehicle is damaged in an accident or

the hire company considers the accident was a result of the behaviour of the hirer.

All of the risks detailed above (which are by no means exhaustive) are borne by the
consumer, usually without the consumer having properly understood the nature of the
transaction that they are being encouraged to consummate. The at fault insurers, who refer the
consumer, do not have any incentive to provide them with adequate information or an
explanation of how the direct hire service is being provided to enable them to access their full
legal entitlement. The CMA has not properly considered the realities of direct hire (and how
it significantly differs from credit hire) in delivering consumers’ legal entitlements and so is
not in a position to know that a post remedies world involving direct hire (even if it remains
the same as currently which AX disputes) will be providing consumers with their legal

entitlement and will not lead to unintended consequences.

Instead, the CMA has concluded that the quality difference between direct hire and credit hire
is small (see paragraph 110 of WP). The analysis behind this is flawed and (for the reasons
set out in Compass Lexecon's Report on the AEC (see Section 5) the CMA cannot rely on this
in the context of assessing the impact of its proposed remedy package and concluding that it

will be effective and proportionate.

Moreover, as a result of the elimination of CHC/CMCs, insurers will have increased
incentives to collude. These concerns are set out in full at paragraphs 48 to 64 of Compass
Lexecon's Report on the PDR paper (Annex 1). Whilst the CMA recognises that collusion
may arise post implementation of the remedies package™, its explanation for why it will not
arise is incoherent and ignores the possibility (and in fact likelihood) of insurers colluding.

Therefore, it has failed to properly take this into account in assessing its remedies package.

The CMA is therefore not in a position to conclude (as it does in paragraphs 2.97 to 2.103 of
the PDR) that it does not matter how TRVs are provided to claimants as the rate cap will not

lead to distortion risks or a to a loss of consumers' ability to realise their legal entitlements.

54

Paragraph 2.104 PDR.
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6. FURTHER DETAILED OBSERVATIONS ON THE CMA'S PDR

6.1 In paragraphs 2.10 to 2.157 of the PDR, the CMA sets out its summary of the remedies it is
proposing to take forward to address its ToH1. In this section of the PDR the CMA addresses
a number of detailed issues and AX has set out its further detailed comments and responses to
the CMA's conclusions on Remedies A, 1C and 1F by reference to the relevant headings /

paragraph numbers,

6.2 Section 7 below then addresses AX's response to the CMA's propoitionality analysis which
necessarily relies on the details and conclusions in the summary section of the PDR and the

submissions set out below.
Remedy A

6.3 Whilst AX fully supports any measure designed to make consumers better informed about
their rights and entitlements, it has a number of concerns about the way in which the CMA
has formulated Remedy A, which it considers does not provide the consumer with clear and

impartial information.

How will the remedy address the AEC and/or resulting consumer detriment? (Paragraph 2.13 10 2.16
PDR)

6.4 In paragraphs 2.13 to 2.15 of the PDR, the CMA states it found in its PFs that consumers have
a poor understanding of their legal entitlements following an accident, which affects how they

are able to enforce their legal entitlements under tort law and their own insurance policy.

6.5 The CMA notes that the aim of Remedy A is to give claimants a better understanding of these
entitlements and that it will support the measures proposed in Remedy 1C and 1F in
addressing ToH1. In particular, the CMA finds that "it would ensure that claimants take into

account what entitlements they have when making claims under tort law"”,

6.6 The CMA claims that it has been careful to ensure that the information given to consumers is

not partial or inisleading.

6.7 However, for the reasons set out below in relation to design issues, this remedy does not give
consumers all the information that they need and in fact inaccurately represents consumers’

current legal entitlements.

% Paragraph 2,14 PDR.
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6.8

Therefore, it is not clear that Remedy A will actually be effective in enhancing consumers'
understanding in the new post remedies world and so it will not be an adequate support

mechanism for Remedies 1C and 1F.

Design issues (Paragraph 2.17 10 2.35 PDR)

6.9

6.10

6.11

0.12

0.13

6.14

In paragraphs 2.17 to 2.34 of the PDR, the CMA addresses (i) when the information should be
provided; (ii) what should be provided; and (iii) by whom.

In relation to the first issue, the CMA has concluded that it should be included in policy
documentation and that "fargeted, short-form information" should be provided orally at
FNOL "to any claimant that is not found to be immediately at fault following an accident (i.e.

where the claimant is found to be not-at fault ov where liability is undecided)".

It is important that this information should be provided orally at FNOL to alt claimants
irrespective of the insurers' initial determination of liability and in accordance with the
obligation imposed by the Financial Conduct Authority on those engaged in the management
or settlement of insurance claims to Treat Customers Fairly. For instance, it could be that the
claimant is considered to be at fault or partially at fault at the outset but this may change in
the future to a finding of not at fault. The claimant should be made aware of their rights and

how liability determinations affect those rights.

Additionally, in relation to the information that is to be provided, the draft statement at
Appendix 2.2 of the PDR is incorrect in its statement of consumers' legal entitlements and
misses out important statements such as that consumers should be advised that they have the

right to seek legal advice in order to protect and/or obtain their legal entitlement.

It also fails to set out any obligations which may befall a customer who opts to let the at fault
insurer manage his claim and as a result is provided a direct hire vehicle by entering into a

contractual obligation with a non-party to the accident.

Fundamentally, the statement incorrectly claims that the respective insurers can determine
who is responsible for the accident in a binding way without recourse to the drivers involved.
This is wrong in law as it is a matter for the individual drivers involved to decide / accept a
determination of liability. There are important consequences for drivers in accepting a
determination of liability (or not) and consumers should not be misled into thinking it is a

matter for the insurers only.
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6.15  Moreover, this would be in breach of Article 6 ECHR which guarantees a consumer is
entitled to access to an independent and impartial tribunal to determine its rights and

obligations.

6.16  The information statement should make it clear that the question of liability is a matter for the

individual drivers (albeit with the possible involvement of the insurers).
6.17  In addition, the following elements of the Information Statement are wrong or incomplete:

6.17.1 Paragraph 6 refers to what compensation rights a claimant has. However, the list

ignores diminution;

6.17.2 Paragraph 6 (a) (iii) refers to the cost of purchasing an equivalent vehicle being
based on "published price guides". In fact, the cost is based on publically
available information including (but not limited to) local newspapers, car website
and dealer stock lists, which indicate the availability of similar vehicles, of a
simifar age, in similar condition having similar specifications, options and
mileage and based on the price at which a consumer can procure that vehicle.
Published price guides do not factor availability, or reflect specification and are

based on prices vehicles obtain at auction with an indicative mark-up applied as a

suggestion to car dealers as to how they might mark up their vehicle. Including
this statement would mislead consumers who would be led to believe that
published price guides set out the value of cars once they are written off; when in
reality supply and demand dynamics in the market may mean they could achieve

a higher value;

6.17.3 Paragraph 9 incorrectly states that where Hability is split a claimant is "required
to claim under [your] motor insurance policy for the remaining proportion of the
claim". A claimant is not "reguired" to claim and may choose not to in order to

avoid an impact of their future premiums and no claims bonus.

Remedies 1C and 1F

How the remedies address the AEC and/or resulting consumer detriment (Paragraphs 2.48 to 2.53
PDR

6.18  In paragraph 2.48 of the PDR, the CMA refers back to its findings in the PFs that disputes

between at fault insurers and CHC's give rise to frictional costs and that the disputes typically
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6.19

6.20

6.21

6.22

relate to disputes over liability, hire rate, hire duration and need. The CMA considers that it

is these disputes that need to be addressed through its proposed remedies™.

Paragraph 2.50 of the PDR goes on to explain the intention behind Remedy 1C which is "to
reduce the cost of replacement vehicle provision to non-fault claimants without compromising
claimant's tortious entitlements by: (a) limiting through the imposition of a rate cap the cost of
non-fault replacement vehicle claims subrogated to at-fault insurers; and (b) reducing the
administrative and frictional costs arising in relation to the provision of replacement vehicles
both directly (e.g. through making the administration of claims more efficient) and indirectly

(through fower replacement vehicle claimns costs leading to fewer disputes)".
Taking each of these intentions in turn (for the reasons set out below):

6.20.1 firstly, there are no AEC findings in the PFs and/or the WP that amount to a
finding that the cost of replacement vehicle provision to non-fault claimants (by

any provider) is currently too high;

6.20.2 secondly, as set out further above, the CMA is not in a position to know whether
it is compromising claimant's tortious entitlements or not as it clearly does not
properly understand what those entitlements are and how they are realised

(especially insofar as they involve credit hire); and

6.20.3 thirdly, the CMA is not in a position to know that a rate cap will reduce
administrative and frictional costs directly and/or indirectly (see paragraphs 17 -

30 of the Compass Lexecon Report on the PDR attached at Annex 1).

As set out above and in the Compass Lexecon Report on the PDR (Annex 1), the CMA has
not assessed how much of its AEC relates to separation and how much of it relates to
frictional costs. Moreover, it does not know which of these arcas of dispute gives rise to what
proportion of the frictional costs that it considers make up the net consumer detriment of
£87m. Therefore, it does not know whether imposing a rate cap or Remedy F is necessary or
will be effective in addressing the AEC and/or reducing the consumer detriment, or whether

its proposed remedy is proportionate.

Moreover, given that the CMA does not know how much of the consumer detriment relates to
disputes in relation to rates (or even whether there are a material number of disputes over rate

at all) or disputes over need, it cannot know that the imposition of Remedy 1C and 1F will

56

Paragraph 2.49 PDR.
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0.23

6.24

6.25

6.26

reduce administrative and frictional costs as the CMA intends in paragraph 2.50(b) and 2.52
of the PDR™.

In any event, even if the CMA considers that there is friction over the level of rates i.e. where
the fault insurer and the CHC disagree on the appropriate level of charge for the hire (which is
un-evidenced), it does not need to set the rate cap at a level lower than current credit hire rates
in order to remove friction. It just needs to set a regulated rate in order to remove the

possibility for disputes over rate,

There is no evidence to support the CMA's claim that the imposition of a rate cap will make
the administration of claims more efficient per se or that it will lead to fewer disputes. As the
CMA itself recognises, the GTA still involves disputes, even though it effectively caps rates
at agreed levels, A remedy that reduces the rate (and removes the element of consensus that
exists in the GTA) will not necessarily reduce disputes or make the administration of claims
more efficient than under the GTA (which was designed to deliver efficiencies in process

amongst other things).

Even with a rate cap in place, at fault insurers will still have an incentive to dispute issues
such as liability, need, and hire duration. Not at fault insurers have as their primary motive
the interests of their shareholders. It is, therefore, in the at fault insurer's interests to limit the
total amount payable to a not at fault claimant and so there is no reason to believe that pre-
litigation disputes (such as withholding payment in order to negotiate a settlement) and
litigation over need and hire duration will be fewer or disappear. As the CMA recognises at

paragraph 2.105 (b) of the PDR, hire duration is a significant source of dispute™.

Indeed, many insurers in their responses to the Notice of Possible Remedies (including
Acromas, Ageas, Allianz *) stated that a rate cap would not reduce friction and disputes in

relation to need, liability and hire duration. The CMA has ignored this evidence and instead

57

58

59

See also paragraphs 17 to 30 of Compass Lexecon's Report on the PDR on this point,

As set out in above, AX does not consider that dispuies over hire duration wili be altered by the CMA's introduction of the
current GTA requirements over hire duration. If hire duration is cwrently a significant source of dispute then this will remain the
case if all the CMA does is inchude within its enforcement order ¢he current provisions of the GTA in refation to hire duration.
Therefore, there is no alteration to the status quo and consequentty there can be no expectation that disputes over hire duration
will reduce.

"This remedy may increase the risk of litigation fand increase frictional costs) if there is a delay between a new vehicle being
released and the independent body settling a rafe.”, page {3 of Acromas’ response to the Remedics Notice; "The administration
of this remedy would appear likely to involve high frictional costs. Creating and administering an online portal, and engaging
an independent body to set prices, would come at a cost.”, paragraph 3.14.4 of AGEAS' vesponse 1o the Remedies Notice; "In the
event that Remedy 1C is adopted as part of the solution we suggest it would best be implemerited by vway of an enforcement order
applicable to all providers of TRVs. It would need to enforce « process (provision of information to the at-fault insurer, raies,
hire periods, prevent insurers and others differentiating between at-fault and non-fault hires, and ensure that claimants are
provided with all the necessary information to make an informed choice including cost). The frictional cost will be significant
and is qvoided by Remedy [A. [page 20] We believe that adopting Remedy | C would result in significamnt cosis in relation to set
up cost and ongoing frictional cost. [Page 22]" of Allianz's response to the Remedies Notice.
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6.27

6.28

6.29

made a bold and unwarranted assumption (in paragraph 2.52 of the PDR) that disputes over
these issues might also reduce because a lower hire rate will reduce overall disputes. For the
reasons set out in paragraphs 21 to 23 and 24 to 29 of Compass Lexecon's Report on the PDR
there will (in principle) be no impact on frictional costs without a significant reduction in rate;

and there is no evidence that in fact a large reduction will reduce the frictional costs.

Disputes over liability and hire duration will not reduce as a consequence of the CMA's other
proposed measures to reduce those disputes. For the reasons set out further below, the other
elements of Remedy 1C that the CMA intends to put in place (see paragraphs 2.76 to 2.93 and
2.107 of the PDR) to deal with disputes over liability and hire duration will not be effective
and the overall consequence of the remedies package will be to seriously risk distorting
consumers' rights, a detriment which the CMA has not taken into account in its
proportionality analysis. Therefore, the CMA can have no confidence that any ¢lement of

Remedy 1C as proposed will address the AEC and/or related consumer detriment.

The mitigation statement proposed under Remedy 1F will also not reduce disputes over need.
Most fundamentally, the proposed statement (set out in Appendix 2.3) contains statements
that misrepresent the law. For example, Section A, paragraph 1C and paragraph 3(1) are
wrong in law. A claimant is only obliged to act reasonably when exercising their rights®.
There is no obligation to keep their losses to a "minimum", and they should not be pressured
into doing so or accepting that they have done so. This could prejudice any future claim.
Furthermore, the questions in paragraph 3 will not elicit whether a driver is non-standard (this
is a highly technical question). The CMA has done no work to assess the implications of
being standard or non-standard and answering such questions incorrectly may prejudice a
claimant’s position (incorrectly). As set out above, insurers have an incentive to dispute need
and this incentive will remain even in a world with the CMA's proposed mitigation statement.
Moreover, leaving aside the legal errors in the proposed statement it also does not differ
greatly from the mitigation statements used by CHCs in the status quo. Therefore, it is highly

unlikely to have any effect.

Moreover, greater transparency over the CHC's process for assessing need will not per se
reduce the likelihood of dispute over need. Insurers gain significantly from disputing need
and nothing will change as a consequence of Remedy 1F unless, for example, the remedy

imposed a prohibition on insurers disputing need where a signed mitigation statement was

60

Sce paragraph 2.6 above.
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6.30

delivered to them. As currently proposed, disputes over need may become more common in a

post-remedies environment.

In conclusion, the CMA has no basis for concluding that Remedy 1C and Remedy 1F will, in

combination, address the AEC and/or consumer detriment.

Design issues

To whom / what should the remedy apply (Paragraphs 2.56 to 2.63 PDR)?

6.31

6.32

6.33

6.34

6.35

In paragraph 2.56 of the PDR, the CMA finds that (in order to avoid the risk of circumvention
and for the remedy to be effective) the rate cap "would therefore need to cover all
replacement vehicle provision to non-fault PMI claimants". The CMA goes on to find, in
paragraph 2.57, that the remedy is "mandatory for all those involved in the provision of
replacement vehicles to claimants (insurers, brokers, CHCs/CMCs, repairers and vehicle

recovery providers)".

The CMA has further clarified, in correspondence with AX (Annex 4 (confidential
information redacted)) that the rate cap would also apply to solicitors involved in assisting

their clients with claiming damages from an at fault insurer.

However, it is unclear whether it applies to direct hire providers when supplying hire as a
consequence of an intervention by the at fault insurer. For the avoidance of doubt, AX

considers it must apply to any form of direct hire.

In light of the diverse way in which not at fault drivers can exercise their legal entitlements
and obtain access to a TRV, it is clearly critical to the effectiveness of this proposed remedy
that it is clear how it applies; and how it applies without affecting a consumers' legal

entitlement.

However, it is entirely unclear from paragraphs 2.58 to 2.62 of the PDR how the remedy
would apply and not affect consumers' legal entitlement. The CMA states in paragraph 2.58
that "the remedy would apply at the point a claim is submitted by the replacement vehicle
provider to the at-fault insurer (ie the daily rate could not exceed the relevant cap at any
point in the hire duration for any claim that is submitted to an at-fault insurer)". However, it
goes on in paragraph 2.59 to find that it would not apply to claims charged to at-fault insurers

directly by non-fault claimants who have organised a TRV directly themselves. The CMA

KV/YB/79823/120048/UKM/62932670.1 33
8 July 2014 DIVI




6.36

6.37

6.38

6.39

6.40

recognises that this would require a change in the law as it would be limiting an individual's

legal entitlements®’.

However, as set out above, any ¢laim on an at fault insurer by a claimant that has obtained a
TRV via credit hire is a claim submitted by the claimant directly and relates to a TRV that has
been obtained by themselves (albeit provided by a credit hire company rather than a
traditional car rental company). Therefore, it is not clear that in these circumstances the
remedy would or could apply; and certainly it is not clear that it could apply without limiting
the consumers' legal entitiement to make a claim for recovery of its losses (at the basic hire
rate or, in the case of impecunious custoiners, the full credit hire rate even if it is higher) if it
involves credit hire. If the CMA intends the remedy to apply to claims by credit hire
customers then it will have to change its design; but in doing so will diminish consumers’

ability to exercise their legal entitlements.

The lack of clarity on this issue of how the remedy works in relation to credit hire has also
been the subject of extensive correspondence between AX and the CMA (Annex 4
(confidential information redacted)) but, to date, there is still confusion on the part of the
CMA about how the remedy will apply and how it will apply without affecting a consumers’

legal entitlement,

Moreover, the CMA’s explanation as to how the remedy might be circumvented (in paragraph
2.60(b) of the PDR) is in all material respects a description of how credit hire currently
operates (as explained further above); and how it will continue to have to operate in a world

post remedies (as set out further below).

Furthermore, it is not clear how the remedy can operate when it is not clear what constitutes a
PMIJ claimant, how CHC’s might demonstrate that without creating further friction and why
commercial at-fault insurers should benefit from the rate cap if the claimant is a private

motorist.

AX considers that PMI not at fault accidents with commercially insured drivers account for
approximately 20% - 25% of road traffic accidents ("RTAs"). The CMA's remedy should
apply to commercial at fault entities if the not at fault driver is to be restricted to the price cap.
However, commercial entities are usualty either fully self-insuring or insured with a very high

excess such that an insurer often acts only as an insurer of last resort or claim handling agent

61

1t should be noted that Professor Smith has confizmed in correspondence with AX that the CMA recognises that the amount TRV
providers are paid by at fault insurers is set by tbe operation of tort law (see email from Professor Smith to Steve Evans of I July
2014 sent af 16:15) (at Annex 4 (confidentiat information redacted)}.
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without delegated authority for the commercial entity. It means the at-fault insurer may well
have no financial interest in the loss and. therefore, unless the commercial at fault driver is
caught (and even if they are) there will be no early liability concession because commercial
fleet managers are notoriously slow in getting an accident report from the fleet driver. The
rate cap will only serve as a benefit to the commercial insurer who will be shielded from the

not at fault drivers' true claim to the BHR.

6.41  Any uncertainty over the way in which a remedy will apply renders it impossible to assess
from a proportionality perspective because the CMA cannot know the true costs and benefits
of its proposals. This renders the CMA unable to answer the fundamental statutory questions

it must address when proposing remedies to remove or mitigate an AEC.

6.42  More fundamentally, the fact that this Remedy 1C could (and, in fact, will) alter consumers’
legal entitlements means that it would require a change in the law and so cannot be
implemented by the CMA. It also cannot remedy the AEC if it alters consumers' legal
entitlements as the AEC is assessed by reference to a benchmark in which consumers legal

entitletnents are met,

6.43  Leaving aside the points made in paragraphs 6.36 to 6.38 above, on the basis that the CMA

appears to intend that the cap applies to a claim made by the claimant directly (but involving a
credit hire) this will leave the not at fault driver with a residual hire liability to the credit hire
operator under its contract of hire. Any effective prohibition on the not at fault driver from
making their own (later) claim against the at fault insurer for recovery of outstanding
contractual charges that do not exceed the BHR would be altering the consumers' legal

entitlement,

6.44 It is no solution to this issue for the CMA to revert to the suggestion made by an insurer (set
out in paragraph 2.62 of the PDR) that the TRV provider be capped in terms of what it can

charge its customer. For the reasons set out in Compass Lexecon's Report on the PDR (at

Annex 1 paragraphs 32 to 44), CHCs will not be able to operate profitably at the level of the
rate cap. Any elimination of credit hire as a consequence will negatively impact on

consumers ability to recover their legal entitlement and has not been considered by the CMA.

6.45  Moreover, a cap on hire charges would be entirely unworkable as when a CHC contracts with
a customer it must be able to charge what it considers necessary to cover its costs and that
reflects the appropriate market rate that can be recovered by the not at fault claimant in

litigation.

KV/YB/79823/120048/UKM/62932670.] 35
8 July 2014 DIVI



6.46

Otherwise, capping the charges it can impose will not allow if to take into account the risks of
the following arising in the claimant's pursuit of its losses and the consequential (material)

risk that the CHC will not be paid by its customer®*;

6.46.1 the at fault insurer may not accept liability (or may change its position on
liability;

6.46.2 the at fault insurer may argue that the claim is fraudulent and decline to make any
settlement;

6.46.3 the at fault insurer may dispute need or duration at a later date in circumstances

where the claimant may have misled the CHC opn these issues and the CHC

wishes to effect a recovery; and/or

6.46.4 the claimant has not mitigated its loss properly and so its claim is unsuccessful or

partially unsuccessful.

6.46.5 In addition, it would be impossible to document (in a way that was compliant
with the FCA's TCF regime and the consumer protection/unfair contract regimes)
in the rental agreement a charge that was capped by reference to a dual rate cap
under which a different rate, with penalties, may or may not apply depending on

the acts of a third party.

Views of the parties (Paragraph 2.54 PDR)

6.47

6.48

6.49

In paragraph 2.54 of the PDR, the CMA notes that it has considered the views of the parties in

designing and addressing the remedies.

However, the CMA does not appear to have taken into account a number of important views
of the parties as expressed in either their responses to the Notice of Possible Remedies or in
bilateral and multilateral hearings. It is also not clear that Appendix 2.1 records all the

important views of the parties.
Critically, the CMA has ignored the following views:

6.49.1 the views of CHCs that a reduction in credit hire rates might result in CHCs

exiting the market thus removing the incentive of at fault insurers to provide

62

As sct out in Compass Lexecon's Report on the PDR (Asnex 1), it is understood from AX that CHCs face a higher sisk profile
than direct hire companies and so to the exicnt that the operation of (and caleutation of} the cap does not have an allowance for
those risks then CHCs will be loss making in expected terms.
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6.50

How to

6.51

6.52

direct hire with the consequential harm to consumers of no longer having easy

access to their legal entitlements;

6.49.2 the views of CHCs that any exit from the market of a number of CHCs would

result in a reduction of competition between them;

6.49.3 the view of DLG that there was a risk of collusion or market manipulation when

submitting information on rates in order to calculate a direct hire rate; and

6.49.4 the views of CHCs that direct hire is not a proxy for credit hire and that the CMA

has not identified the true cost of direct hire.

Moreover, AX's concerns in respect of the risk of tacit collusion appear to have been
completely ignored®. The elimination of credit hire would transform the provision of TRVs
to a "closed system" in which only insurers provide TRVs to non-fault drivers. This will lead
to an environment where insurers will operate closely, and frequently interact with each other
(or in some instances where a single insurer is the insurer to both drivers, themselves), but
having alternating roles (i.e. in some cases find themselves on the non-fault side providing the
TRV and incurring the cost of provision and in other cases find themselves on the fault side
paying the regulated rate as compensation for the TRV provision). These concerns are set out
in full at paragraphs 50 to 64 of Compass Lexecon's Report on the PDR (included at Annex 1)
and must be addressed by the CMA.

set a dual rate cap (Paragraphs 2.64 to 2.93 PDR}

As the CMA recognises at paragraph 2.64 of the PDR, the way and level in which the cap is
set will affect the incentives for the provision of TRVs. The CMA intends, therefore, to set a
cap which “Jimits the subrogation of non-fault claims to those costs efficiently incurred in the
provision of a TRV to a non-fault claimant” whilst at the same time continuing to "incentivise
replacement vehicle providers to provide non-fault claimants with their lortious right to

mobility following an accident" (paragraph 2.64 PDR).

Firstly, as set out above, the CMA has wrongly proceeded on the basis that all claims
submitted to at fault insurers are subrogated claims. This is not correct in relation to claims
involving credit hire as the claims are submitted to the at fault insurer by, and in the name of,

the claimant.

63

These concerns were made in the context of Remedy 1A, but equally apply in the context of Remedy 1C. See AX's response to
the Remedies Notice dated 17 January 2014,
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6.55

6.56

6.57

Therefore, if the CMA intends the remedy to apply in these circumstances it is designing a
cap that will limit what a claimant can recover (and thus alter their legal entitlements) or
effectively limit the amount a CHC can charge for the provision of a TRV. This will
fundamentally alter the incentives of a CHC to provide a TRV to a non-fault claimant; either

at all or one that gives them their full legal entitlement to a like for like replacement vehicle.

Moreover, the actual way in which the cap has been designed means that (for the reasons set
out in Compass Lexecon's Report on the PDR (Annex 1)) AX (and credit hire providers more

generally) will no longer have an incentive to provide TRVs in the post remedy world.

In particular, in relation to the replacement vehicle arrangement costs ("RVA costs”) the
CMA's failure to allow CHCs to recover the costs of establishing liability will mean that
CHCs will either be loss making if they make their own assessment of liability or it will mean
that they will not take the risk of providing a TRV if they have to rely on a third party

insurer's assessment of liability.

Furthermore, the CMA considers that the administration costs element of the RVA costs can
be determined by reference to the GTA adninistration fee of £37 + VAT, However, this is a
cost that is set under the GTA by reference to the GTA being a system that is based on agreed
processes, rates and certain areas of compromise between CHCs and insurers. It has never
been empirically tested nor does it represent the true cost of administering a claim. Aside
from this, in the post remedies world the GTA will no longer exist in its current form and the
CMA has not investigated what administration will be involved in the post remedies world.
Given the highly complex nature of the price control it is not obvious that the level of
administration needed will be equal to or less than under the GTA and so there can be no

certainty that this will be sufficient to cover the administration costs of CHCs.

In relation to paragraphs 2.68(a)(iv) and paragraphs 2.83 of the PDR, it is unclear whether the
CMA intends to include an allowance for certain frictional costs in the fixed element of the
regulated rate and if so, how this allowance would be quantified. Such an allowance should
be included in light of the CMA's acceptance that separation will remain. With separation
remaining there will inevitably still be frictional costs that should be allowed for. Moreover,
as set out above, the remedies package will not alter the incentives of at fault insurers to
dispute need and hire duration and so there will be additional frictional costs incurred in

dealing with these disputes that need to be accounted for in the RVA costs.
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6.59

6.60

6.61
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6.63

Additionally, the RVA costs should include, as a minimum, the upfront costs of providing a
vehicle which would include valeting costs, delivery and collection costs (including driver

costs and fuel costs).

In relation to paragraphs 2.70 and 2.85 of the PDR, the CMA proposes to separate out
arrangement costs from the direct hire rates when setting the variable element as there would
be an allowance for these costs in the fixed cost element. The CMA’s intention is to set
"higher" daily rates and "lower" fixed element not to encourage undue short hires. However,
it is unclear how this can be done in practice without assessing direc.t hire costs (i.e. costs of
direct hire providers) which the CMA has not done. Therefore, the CMA does not know that

it has covered arrangement costs at all, or adequately.

In relation to paragraph 2.84 of the PDR, the variable element of the regulated rate will vary
by car category, but there is no allowance for extras (tow bar, additional driver, ete.). If TRV
providers cannot recover the costs of extras, they will have no incentive to provide them.

Alternatively, the CMA must build this into the variable costs.

In relation to the fixed daily costs element, AX does not consider that using average direct
hire daily rates is appropriate. In particular, direct hire rates are rates that necessarily relate to
a frictionless world and so are not appropriate for use as the basis for a price confrol in a

world that will still involve friction®".

Furthermore, direct hire rates are only representative of fleet costs for direct hire providers.
These providers' business mmodels are fundamentally different in nature from that of credit hire
providers and so the CMA cannot, without investigation of the different business models and
costs, conclude that direct hire rates are suitable because "these rates are likely to be closer to
the relevant costs”. This may only be true for one part of the industry and given that the
CMA does not know it cannot conclude with certainty that it has set the rate in such a way

that still incentivises TRV providers, including CHCs to remain®.

In relation to paragraph 2.84 of the PDR, the CMA states that the fixed element of the
regulated rate will not vary by car category. However, some of these costs do vary by
category. For example, delivery costs will be higher for larger engine vehicles. The distance
of the delivery is also a relevant factor, for example, the fuel costs of delivering a 1.0L Corsa

3 miles compared to delivering a 6.0L Bentley 200 miles will be significant (possibly a

64

5]

See also paragraph 42 of Compass Lexecon's Repott o the PDR (Annex 1).

Paragraph 2.101 PDR.
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difference of up to £50 - 100). In addition, valeting costs will be higher for larger/more
prestigious vehicles. This will mean that the CMA's price cap will incentivise TRV providers
to provide lower quality cars. Alternatively, the CMA must build in a variable costs element

to cover this issue.

Without prejudice to AX's submission that it is not proportionate for the CMA to impose a
price cap remedy, in the event that it does intend to do so the CMA should, in fact, set the
daily cost element of the cap by reference to retail rates and set it at a level that allows CHCs
to recover their necessary costs. These retail rates are representative of the rate that
consumers are entitled to recover under tort law and will vary by location and by date and so

using these rates (without any discount to them) will reflect the current legal position.

In conclusion, to the extent that the design of the remedy eliminates credit hire and/or does
not allow consumer their full legal entitlement the CMA must take into account the

detrimental impact on consumers of this in its proportionality assessment.

Ways to reduce frictional costs by speeding up liability determination (Paragraphs 2.76 to 2.83 PDR)

6.66

6.67

6.68

The CMA considers one way of reducing frictional costs is to speed up liability determination

(which is just one of a number of frictional costs the CMA has not properly analysed).

In cases where liability is certain and common knowledge (and where the at-fault insurer has
completed its checks to eliminate fraud on the part of the at fault driver), there will be an
incentive to provide TRV services. But in cases where liability is uncertain, the risk of
providing a CHC TRV service (the risk of not being able to recover the costs of providing the
TRV) means that there will be less incentive to provide TRV services. There would also, in
turn, then be a limited incentive for the insurer to provide a TRV. This is recognised by the
CMA® in its PDR and the CMA considers that linking the cost of TRVs to the speed of
liability determination will reduce liability disputes and, therefore, the frictional costs

associated with them®’.

The CMA proposes that a dual rate cap will apply which involves (i) applying a low rate cap
in circumstances where the at-fault insurer accepts liability within a short period of time (for
example, three days) and the at-fault insurer is committed to paying for the TRV regardless of
any subsequent changes to liability (subject to the caveat to this in paragraph 2.78(c) PDR});

66

67

Paragraph 2.77 PDR.
Paragraph 2.78, PDR.
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and (ii) applying a high rate cap where the at-fault insurer does not accept liability within that

short period (or alters its acceptance at a later date).

6.69 The high rate cap is intended to be a "cut-off point" required to “provide incentives for
insurers to accept liability swiftly and to give replacement vehicle providers sufficient
incentive to provide a replacement vehicle when liability is not admitted within the time
period"™. The CMA also propose a carve out, where the at-fault insurer withdraws an
acceptance of liability (i.e. as a result of receiving new information), and at this point the
future hire charges will be set at the high rate cap (and any previous charges will be incurred
under the low rate cap) and there is no commitment to pay the future hire charges.

6.70  AX has a number of serious concerns with this aspect of the price cap mechanism and its
implications for liability determination and the intention to remove or mitigate friction over
liability. These are as follows:

6.70.1 The way in which the dual rate cap applies does not deal with the risk to a TRV
provider that the insurers' position on [iability is altered at a future point during
the hire. The CMA has explicitly recognised these risks in relation to the
incentives for the provision of a TRV but the risk remains in light of the carve out
in paragraph 2.78(c) of the PDR. In the circumstances where an insurer alters the
liability determination at a future date then it is only committed to pay (at the
lower rate) up to that point. Therefore, there remains a residual risk of non-
payment to the TRV provider and an incentive for the insurer to alter the liability
determination after day 3 and remove its obligation to pay. Whilst it remains at
risk of paying the higher rate this is likely to be a risk worth taking if the insurer
can use the threat of non-payment to negotiate a settlement or if it simply disputes
liability (even without cause) in order to minimise its chances of paying at all.
The CMA has not considered this risk at all and so cannot be in a position to
know that its dual rate cap approach will reduce or remove friction in relation to
disputes over liability.

6.70.2 Without prejudice to AX's submission in paragraph 6.70.1 above, the design of
the remedy involves the CMA introducing financial incentives on insurers to
determine liability quickly without considering the complexity of determining
liability following an accident. The determination of liability requires agreement
between both the at fault driver and the not at fault driver, potentially after them

68 Paragraph 2.78 (b), PDR.
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6.70.3

6.70.4

6.70.5

being advised as to the consequences of conceding liability. It is not a decision
that one insurer can make arbitrarily in order to limit its costs liability. There are
consequences associated with deciding liability in relation to matters such as the
policyholder's no claims discount, the cost of future insurance, and the
recoverability of other potential losses (i.e. such as personal injuries). Any
attempt to determine, agree or concede liability absent confirmation of the
authority to do so from the driver and/or it's legal advisers (and confirmation of it
being in their clients best interests) may entirely prejudice the recoverability of

damages for other losses.

If, in order to deal with these risks, the liability aspect of the price cap mechanism
results in a situation where insurers try to persuade their clients to make quick
decisions on liability (in order to lower their costs), such situations would be
inconsistent with the obligations imposed on insurers by the FCA's TCF

Regime®. The CMA has failed to consider this.

Where a claim for hire is intimated, the consumer may be receiving independent
advice in respect of his claim (i.e. from a solicitor). In such a scenario, the claim
for damages could go beyond a claim for the cost of a TRV, and the ultimate
determination of liability will not be made between two insurers, rather it could
be made by one insurer on behalf of one party, and an independent adviser on
behalf of the other party; or even between independent advisers if both parties are
not managing their claims via their insurers. In this scenario, under the CMA’'s
proposal the high rate cap will apply; but this does not result in any speeding up
of liability determination, which may be delayed until there is judicial

determination of liability.

Even with the dual rate cap approach the number of claims of this nature may
increase as a consequence of Remedy 1C, because if CHC's are eliminated or
marginalised claimants will either not seek a TRV themselves because the private
frictional costs of doing so are prohibitive or if they do they will incur significant

costs in doing so and will also seek damages at the commercial rate of the BHR

69

The Financial Conduct Authority ("FCA") imposes an obligation on all businesses to Treat Customers Fairly ("TCF"). The

purpase of the TCF policy is to protect consumers in as increasingly difficuit economic environment, and is focused on
consumer outcomes and ensuring consumers get a fair deal.  Key cutcomes of the TCF standards which insurers must follow
include: consumers should be confident that they are dealing with firms where the fair treatment of customers if centeal;
consurmers are provided with clear information and are kept appropriately informed hefore, during and after the point of sale;
where consumers receive advice, the advice should be suitable and take account of their circumstances.  See;
http://www.fca.0rg.uk/ﬁrms/bcing-regulated/meeting-your—obligations/fair-lrcatment-of-uustomersfgencral»insurancc
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6.71

6.70.6

6.70.7

6.70.8

increasing friction over liability (and other issues) and a refurn to the position
before Tuckey LJ intervened promoting the creation of the GTA 14 years ago.
Again, this has not been considered by the CMA.

In the event that the hire proceeds on the basis of early admission of liability and
the claimant subsequently authorises repairs to his damaged vehicle to mitigate
his position, and then the liability stance is changed by the at fault insurer such
that he no longer accepts liability, the consumer will not be protected in respect of
his financial obligation to pay for the repairs that he has aﬁthorised (when liability
was agreed). The consumer will also not be able to reduce the length of hire until
liability is properly resolved. This aspect of price cap does not prevent an insurer
from changing its mind on liability at a later date and leaving a consumer with

residual liability to a repairer or for other losses.

The CMA's proposed price cap appears to be premised on accidents only
involving two cars and liability being determined on a 100% basis by insurers
only. This is not correct. In relation to multi-vehicle and multi-party accidents,
liability is often determined by the Police or a Coust (and never quickly in either
case). It is entirely unclear how the rate cap will apply in these situations and the

CMA has failed to consider this in its design of the remedy.

The CMA’s putported incentive to insurers to settle claims eatly on the basis that
to do so will earn a reduced cost is inconsistent with the concerns of the Transport
Select Committee who are critical of insurers for settling personal injury claims

early in order to reduce the cost of claims.

Moreover, the CMA's suggestion that the at-fault insurer, if they accept liability is "committed

to pay"” the low rate cap is undermined by the continued ability to dispute need and duration

and leaves a number of practical questions unanswered:

6.71.1

6.71.2

What constitutes an acceptance of liability? Is it required in writing? Presumably
this must clearly refer to the at fault driver's acceptance who is the party which is

ultimately liable.

In relation to footnote 37 at paragraph 2.91 of the PDR, the CMA states that if the

insurer admits liability within three days, it would be committed to pay the low

70

Paragraph 2.78(a), PDR.
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6.73

6.74

6.75

daily rate for the "necessary hire period". However, it is unclear who will
determine what the necessary hire period is. Moreover, the CMA appears to
assume that there would be no dispute over this which is an unrealistic and un-

evidenced assumption.

6.71.3 What is the effect of such an acceptance insofar as other claims are concerned
(such as personal injury claims)? Does the acceptance apply only to the direct
hire element of the overall claim, and if so, would this have any impact on

potential liability of other claims?

Even if frictional costs were to be reduced by the dual rate aspect of the rate cap and the
commitment to pay under the lower rate (which AX does not accept), the cap will lead to a
number of distortions and unintended consequences for consumers and for insurers that the

CMA has simply not grappled with or considered in relation to its remedy proposal.

Furthermore, in relation to paragraph 2.92 of the PDR, the CMA’s intention is to set the high
rate cap to be twice the low rate cap in order to incentivise provision at the low rate cap.
However, it is not clear whether each of the fixed and the variable elements in the high rate
cap will be double the fixed and variable elements in the low rate cap and so it is not clear

how this the dual rate cap actually works.

AX also notes the CMA's comment at paragraph 2.80 of the PDR that it "... would not expect
undue frictional costs (eg beyond those already reflected in direct hire rates) under the low
rate cap, where liability is agreed."  As set out in detail above, the CMA does not have any
basis to make this sweeping assertion that there will be less frictional costs (per s¢) if liability
is agreed and the low rate cap applies. The CMA has not considered the portion of frictional
costs which relate to liability, compared with the portion which relate to separation, need,
enforceability or period. .Simply putting in place a low rate cap (and alleged incentives to
determine liability early) will not remove or limit frictional costs per se. The CMA's reliance
on the unpublished evidence of Enterprise and bilateral agreements between insurers does not

assist in this respect.

Firstly, the fact that Enterprise provides credit hire effectively at direct hire rates (when the at-
fault insurer accepts liability) tells the CMA nothing about whether there are other disputes
over matters such as need, period, rate etc. The CMA has not pointed to any evidence to
show that Enterprise is involved in fewer disputes over any issue and so the fact that it
supplies at direct hire rates provides the CMA with no support for the proposition in

paragraph 2.80 of the PDR,
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Furthermore, at footnote 31 the CMA specifies that Enterprise provides credit hire "ar direct
hire rate plus referral fee and FNOL fee". Given that the CMA estimates that the average
direct hire bill to be about £540 and referral fees to be about £330 per claim, "direct hire rate
plus referral fee" is not effectively the same as the direct hire rate (and the CMA has not
disclosed what an FNOL fee is other than it being a device to increase the revenue earned by
Enterprise outside of its disclosed hire revenues). Therefore, the example does not support the

CMA’s view that there is no friction at direct hire rates.

Secondly, whilst bilateral agreements between insurers may reduce / remove friction they
only do so in circumstances in which consumers legal entitlements are at risk and do not do so
because the rate is low”'. Moreover, bilateral agreements arose as a response to credit hire
and if the CMA's remedies package removes credit hire as an industry (which AX considers it
will) there is no guarantee that bilateral agreements will remain. The CMA has not
considered this and as set out in Compass Lexecon's Report on the AEC (Annex 1) the CMA
should undertake a proper quantitative and qualitative assessment of bilateral agreements and
should have allowed AX's advisers access to the agreements it has reviewed in the
confidentiality ring in order to allow AX properly to understand the CMA's views on bilateral

agreements.

The CMA has also apparently misunderstood the role of the GTA and has made an
unsupported assertion at paragraph 2.81 of the PDR that "frictional costs are currently high
under the GTA because prices are high and liability is often not agreed”. There is no
evidence to support this statement in relation to rates and there remain disputes over liability
under the GTA because it is always in the insurers interests to seek to delay payment or
reduce payment and because it is the prerogative of any motorist involved in an accident to

argue his position effectively and ultimately to have the matter determined by the Courts.

The CMA has undertaken no analysis of why these disputes arise and has ignored relevant
evidence provided by CHCs in relation to disputes under the GTA. The CMA has also not

engaged with the Technical Committee of the ABT GTA in order to explore these issues,

As set out in the attached Independent Audit of Insurer Delays under the GTA (Annex 5
(confidential information redacted)), which was submitted to the OFT in 2012 {and which the
CMA has ignored) there was a review in 2011 of the reasons why there were deviations from

the GTA. The audit found that there was “overall strong compliance with the GTA"; “hire

71

See paragraph 28 of Comipass Lexecon's Report on the PDR.
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periods and costs usually correct” and that insurer disputes over liability was "the biggest

barrier to settling claims quickly" (see summary slide).

Furthermore, the Audit shows that insurer behaviour differs greatly. The CMA has
undertaken no proper analysis of insurer behaviour and so cannot place unduc weight on what

some insurers may have said about the GTA.

The CMA concludes™ that the aim of the high rate cap will be to facilitate early determination
of liability as it will be "significantly more costly for an at-fauit insurer fo pay for a
temporary replacement vehicle for a non-fault claimant under this higher rate” and that "the
high rate cap will mean that there is still an incentive to provide a temporary replacement
vehicle to potential non-fault claimants even recognising that, in these cases, frictional costs

will be high and the costs of some provision may not be recovered”.

However, these conclusions are flawed. Firstly, the high rate cap is intended to be
approximately double the low rate cap and effectively equivalent to the GTA rates””. The
GTA rate is an agreed rate and does not typically give rise to significant disputc over rates in
the status quo. Therefore, there is little change from the status quo under the high rate cap
and so does not necessarily follow that there is a material incentive for the insurer to seek to

avoid paying the high rate.

Furthermore, in light of this, and the lack of a commitment to pay under the higher rate, there
will (on the CMA's own case) continue to be high frictional costs and the real chance that
some of the costs of provision will not be recovered by TRV providers. Consequently, there
will be little incentive for CHCs to provide a TRV with the associated consumer detriment if

TRV provision reduces or their choices of TRV providers are limited to direct hire only.

As sct out at paragraphs in Compass Lexecon's Report on the PDR (included at Annex 1), the
CMA's intention not to allow TRV providers to recover the cost of establishing liability
means that CHCs are likely to be loss-making (unless the margin over the daily rate is set
high enough which is unlikely in light of the CMA’s intention to set the rates slightly above

cost) and so it will be inevitable that CHCs will exit the market.
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Paragraph 2.82 PDR.
Paragraph 2.87 PDR.
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Initial and subsequent determinations of a rate cap (Paragraphs 2.94 to 2.96 PDR)

6.86

6.87

6.88

6.89

6.90

In relation to paragraph 2.96 of the PDR, the CMA states that subsequent determinations of
rates should be done by reference to indexation as insurers have said that the cost of direct
hire has been fairly constant over the last 5-10 years. However, the CMA has not provided
any evidence of this, and has simply relied on what "insurers said" (see paragraph 6.93
betow). This is insufficient. Moreover, the CMA should have gathered evidence regarding

credit hire rates,

The movement of rates in the UK rental industry has relevance since the primary drivers of
cost of any hire business (vehicles, premises, fuel, staff and insurance) are common to direct
hire and to daily rental. AX has written to the CMA (2™ July 17:49) and pointed out that the
movement in BHR rates (2013 versus 2012) according to data relied upon by insurers in the

GTA review revealed showed that rates rose by 14.4% in 2013,

In relation to paragraph 2.96(b) of the PDR, the CMA intends to gather data on "the extent of
referral fees being paid, as an indicator of the difference remaining between the costs
incurred by a provider of replacement vehicles to non-fault claimants and the costs charged
to at-fault insurers" during its period reviews. This appears to suggest that to the extent
CHCs could obtain business through referral fees post-remedy, the CMA may further reduce

the rates with the consequence of eliminating credit hire in a few years.

The CMA also proposes to appoint itself as the body to set the initial rates of the price cap
"based on the evidence we have received fo date and other further consultation now. "M There
is no reason to suppose the CMA will be best able to set the rate at exactly the correct level
necessary in order not to give rise to consumer harm (even if this would be possible
theoretically). Moreover, many parties told the CMA that an independent body should be

constituted to set the rates.

If, as the CMA states, the first iteration of the price cap is to be based on information the
CMA currently already holds, then the CMA's provisional calculation should have been
included in the PDR (or in a separate working paper) to allow for consultation now. This is
crucial information which is missing from the CMA's PDR. As a matter of procedural
fairness, it is essential that the parties are given an opportunity to address this before any
remedy is adopted. This is particularly the case in respect of CHCs such as AX at risk of
being driven out of business by the CMA’s proposals.

4

Paragraph 294, PDR.
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Furthermore, AX is concerned that the CMA does not hold all the necessary and relevant
information in order to even be able to set the initial price cap. During a teleconference
between AX and the CC on 17 April 2014, AX offered the CC data on hire rates and costs.
At the time, Andrew Wright stated that the inquiry was not minded to look at rate and cost
data. The CC/CMA has not subsequently requested this information. Accordingly, AX has
offered directly relevant and material data which would be necessary for the CMA to set the
price cap, and it appears that this will not be taken into account by the CMA when setting the
price cap. Moreover, AX is concerned that the data the CMA does currently hold will, based
on the rate movement in BHR recorded between 2012 and 2013, by the time the CMA

provides its provisional calculation and sets the cap, be historic and out of date.

In relation to the CMA's proposals for subsequent determination of the price cap, the CMA
considers two options: (i) an annual reappraisal of the two rate caps; or (ii) annual indexation
of the rate caps with reviews held on a periodic basis to check the rate is appropriately set (the
first perfodic review to occur two years after the implementation of the remedy, with reviews

occurring every three years thereafter).

The CMA rejects the first option on the basis as it considers an annual reappraisal to be

wis

“unnecessary as costs do not change significantly from year fo year"” and that the basis for

this assertion is "a number of insurers told us that the cost of direct hire has remained fairly

"6 This is, in fact, not correct. Aside from the

constant over the last five to ten years
evidence on rate adduced by insurers in the 2014 GTA rate review, the CHO adduced
information that showed the rate increase to be nearer 7% and, cither way, the movement by
rental companies' (including Enterprise) was not static. The costs of direct hire cannot have
been static although the rate charged may have been in order to secure volume business and

may be unsustainable.

Furthermore, in light of AX's view that the effect of the proposed remedies will be to drive
CHCs out of the market the overall impact on consumer welfare is hard to predict. In these
circumstances the CMA should reconsider the necessity of the remedy, the level of the rate

and the impact on consumers at the latest after one year.

The CMA's preferred option, however, involves a review every three years (after an initial
review after two years). This could be appropriate for a simple and straight forward price

cap; however this is not such a case. There are a number of variables involved, for example

15

76

Paragraph 2.96, PDIR
Footnote 40, PDR.
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(i) the costs of direct hire (which are not static), (ii} the extent of friction (which will not
decrease as the CMA expects; and (iii) the extent of utilisation of the high rate cap. There are
also other variables linked to car rental rates including (i) petrol costs (which will directly
impact the delivery costs which the CMA is proposing to incorporate in its cap); (ii) the wider
vehicle market — new and used car prices for example and fleet insurance costs which will
impact the cost of acquiring, running and disposing of a rental fleet; and (iii) the cost of
vehicle financing — all of which significantly impact car rental rates. Additionally, these
factors fluctuate more than every three years and are not directly reflected (if at all) in RPI or

CPL

Distortion risks (Paragraphs 2.97 to 2.100 PDR)

6.96

6.97

0.98

For the reasons set out in this Submission, and in Compass Lexecon's Report on the PDR
(Annex 1), AX considers that there are significant risks of distortion associated with the
CMA's remedies package. AX does not agree with the CMA’s conclusion that consumers will
continue to be able to obtain their lawful entitlements. It considers that the rate cap wilk

distort incentives for the provision of TRVs and lead to the exit of credit hire.

In relation to paragraph 2.98 of the PDR, the CMA concludes that in the post-remedy world,
TRV providers will not be able to pay significant referral fees and consequently insurers (and
brokers, dealers, repairers etc) will have less incentive to refer non-fault claimants to a
CHC/CMC. As a result, the CMA considers that "reductions in the level of referral fees paid
by replacement vehicle providers to insurers and brokers could require some other marketing
costs to be incurred by replacement vehicle providers”. " However, if CHCs will not be able
to afford to pay referral fees (as the CMA concludes), then it is unlikely that they will be able

to afford marketing expenses either.

The CMA considers that alternative marketing costs should not be particularly significant
"hecause there are business-to-business transactions which involve tendering processes and it
is unlikely that there would be much direct marketing".”® There is no evidence behind the
CMA’s assertion whatsoever and the CMA has undertaken no analysis of the types of
marketing that would be involved post remedies and what costs they would incur”. 1In reality
the post remedies world is likely to be one in which insurers do not refer hires to CHCs

because they are no longer paid a referral fee. Therefore, the "business fo business"

77
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Paragraph 2.98, PDR.
Paragraph 2.98, PDR,

The CMA has not sought any of the rclevant evidence it would need lrom CHCs.
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6.99

6.100

6.101

6.102

transactions envisaged by the CMA will not exist and CHCs will need to direct market.
However, without any investigation into the marketing that would be required, and the costs

involved the CMA cannot conclude that increased costs would not be required.

In relation to paragraph 2.99, of the PDR the CMA states that it is "not concerned with the
specific type of contractual arrangements which might arise”. However, it intends to gather
data on direct hire rates during its periodic reviews™. This appears to suggest that direct hire
will survive post-remedy and credit hire will not survive. As set out in Compass Lexecon's
Report on the PDR (Annex 1), the impact of the loss of credit hire has not been properly
quantified in the CMA's proportionality analysis.

Moreover, direct hire rates are set on the basis that the TRV provider incurs no cost in
acquiring business (no referral fees and no marketing) and, from evidence obtained by AX,
direct hire income is supplemented by charges made to consumers themselves. This will
simply not be the case for CHCs in the post remedy world . Indeed, in the (remote) event that
CHCs/CMCs remain (in whatsoever form) they will have to compete harder than ever for
business . More likely, however, as recognised by the CMA is that ultimately the outcome of

the price cap will be CHCs/CMCs exit the market:

"Another consequence of lower referral fees could be that insuvers (and others) seek a
different way in which (o provide replacement vehicles to potential non-fault claimants One
option is that they would make the provision themselves subrogating the claim to the fault

insurers, and not referring the claimant to a CHC/CMC. Other options could also emerge™’,

Despite finding that, "nevertheless, we do need to consider whether the vemedy might have
unintended consequences", the CMA does not consider the possibility or probability of
CHCs/CMCs exiting the market. 1t should not be agnostic on this given the significant risks
of consumer harm if CHC's exit. These consequences, and also the impact on consumer's
being able to obtain their legal entitlement are set out in full in Sections 2, 5 and 6 and in
Compass Lexecon's Reports on the PDR (Annex 1). The CMA has failed to take into account

these consequences in its assessment of the remedies.

A further distortion that will arise is that in the post remedies world CHCs will not (if they
continue to exist) be able contract with their customers in a way which complies with

consumer protection legislation as we explain below.

8¢
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Paragraph 2.96, PDR.
Paragraph 2.99, PDR
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6.103

6.104

6.105

6.106

6.107

The intention is that the rate cap will apply to all TRV providers "at the point of subrogation

of the claim to the at-fault insurer™.

Whether the low rate cap or the high rate cap applies
depends on whether the at-fault insurer accepts liability within a short period (three days from
being informed that a TRV is being provided to the non-fault claimant); or does not accept

liability within the short period, in which case the high rate will apply.

As detailed at paragraph 2.13 above, when non-fault claimants engage the services of a
CHC/CMC, there is no subrogation, rather the claim is brought directly by the non-fault
claimant against the at-fault claimant. Accordingly, it is unclear as to whether the rate cap

will apply to CHCs/CMCs at all or, if so, when at what point it will apply.

In any event, the CMA has also not considered how a CHC will contract with its customer
when the claimant will be limited in terms of the rate it can recover with this also being
dependent on the actions of the at fault insurer in deciding on liability. This may not become
clear until three days after the accident and so a credit hire agreement entered into on day one
will necessarily need to make it clear to the claimant that the charge made may or may not be

recoverable depending on what decision the at fault insurer takes on liability.

Credit hire agreements must comply with the Consumer Protection from Unfair Trading
Regulations 2008 (the "CPR") and the Consumer Centracts (Information, Cancellation and
Additional Charges) Regulations 2013. This legislation is designed to ensure the consumer
has sufficient certainty in their contractual relationships with businesses and traders. AX has
serious concerns that the adoption of a dual rate cap would make it impossible to put in place
a clear price in the agreement and/or make clear to the claimant their potential risks and
obligations. This would risk these agreements being unenforceable and in breach of the
relevant regulations, without a change in the Jaw. The CMA has simply not considered this

issue at all.

The CPRs prohibit unfair commercial practices, such as misleading acts and omissions. This
includes giving insufficient information about the product or services in question which
prevents the consumer from making an informed choice about the product or service being
provided. The CMA's own guidance considers that in most circumstances the price of a
product or service will be considered to be material information, and therefore failure to

provide this in a timely fashion before the consumer makes his decision is made is likely to

Para 7(b), PDR.
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6.108

amount to a misleading omission™. The uncertainty caused by the dual nature of the price
cap, will make it very difficult to include a clear price in the contract and will render

CHC/CMC and insurer compliance with the CPRs almost impossible.

Similarly the Consumer Contracts (Information, Cancellation and Additional Charges)
Regulations 2013 set out a list of pre-contract information business must make available to a
consumer, this includes "the fotal price of the goods or services inclusive of taxes, or where
the nature of the goods or services is such that the price cannot reasonably be calculated in
advance, the manner in which the price is to be calculated™ is considered to be material and
should be provided to the consumer prior to them entering into contracts. It will not be

possible to include the total price or explain with any clarity how the price is to be calculated.

Delivery of entilements (Paragraphs 2.101 to 2.103 PDR)

6.109

6.110

6.111

6.112

6.113

For the reasons set out in, infer alia, Section 5 above, AX does not agree that CHCs or
insurers will continue to have an incentive to provide non-fault claimants with a like for like

replacement vehicle (subject to need). The CMA's reasoning in this regard is flawed.

In light of this, it is even more critical that the CMA's concerns set out in paragraph 2.101 of
the PDR (i.e. that some insurers' practices in relation to non-fault claimants restrict consumers

access to their legal entitlement) are effectively dealt with.

However, the measures proposed in paragraph 2.102 (a) and (b) will not do anything to
prevent insurers from initially taking an undecided determination on liability in order to force
claimants to claim on their own policy instead of obtaining a like for like TRV, and then

altering their determination at a later date.

Firstly, a requirement that an insurer tells a claimant their view of liability before a repair is
started will not incentivise the insurer to tell the claimant anything other than that their view
is undecided at that point. Liability determinations are complex and the insurer may not have

taken a view at that point.

Alternatively, this will incentivise insurers to seek to delay the start of the repairs and so leave
the consumer either without a TRV or a material risk associated with a liability for a TRV or

repairs that it will have to procure themselves in the interim.

83

84

See, paragraph 7.7 and 7.17 of the CMA's Consumer Protection from Unfair Trading Guidance available at:
Bilps://www.gov.uk/government/uploads/system/uploads/attachment_data/file/310044/bis-13-1368-consumes-contracts-
information-canceiiation-and-additional-payments-regulations-guidance pdf.

Schedule 1C and Schedule 1(f).
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0.114

6.115

Furthermore, there are no sanctions built in to the proposal and simply monitoring what
insurers do on liability determinations is insufficient to bring about a material change in
current practices and is insufficient to prevent the consumer harm that will arise from the

remedies package.

Therefore, the CMA has no basis to conclude that these measure will address the material risk

that consumers will not be able to realise their full legal entitlements.

Efficient delivery of services (Paragraph 2.104 FDR)

6.116

6.117

6.118

For the reasons sct out in Compass Lexecon's Report on the PDR (Annex 1), the CMA's
conclusions in relation to the risks for competition associated with the price cap remedy are

flawed.

Firstly, CHCs will not be able to compete in the post remedy world and their exit will plainly
alter the efficient delivery of services to consumers. The CMA has not analysed the

incentives of insurers to provider consumers' legal entitlements absent credit hire.

Secondly, the remedy will lead to the risk of explicit or tacit collusion between insurers. The
CMA's conclusions in paragraph 2.104 of the PDR do not recognise this or take it into

account as it only considers the risks in relation to direct hire providers.

Should measures be put in place to cap hire duration? (Paragraphs 2.105 to 2.107 PDR)

6.119

6.120

6.121

The CMA recognises in paragraph 2.105(b) of the PDR that hire duration is a significant
source of dispute between insurers and CHCs and that some incentives to unduly lengthen

hire periods would be likely to remain in the post remedies world (see paragraph 2.85 PDR).

However, its proposal to deal with the risks of excessive hire duration (and associated
frictional costs) is plainly not capable of being effective as it simply mirrors the current

position under the GTAP.

If there are currently significant disputes about hire duration (even with the existing GTA
measures in place) then a remedy which does not alter the status quo will not reduce the

disputes or the frictional costs associated with these disputes.

85

Paragraph 2.107 PDR confirms that the CMA's proposal “is in fine with existing GT4 requirements”.
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6.122 Consequently, the CMA is not remedying one of the causes of frictional costs that gives rise
to the AEC and which it is seeking to eliminate or reduce by implementation of its remedies

package.
How should measures to address need be designed (Remedy 1F) ( Paragraphs 2.108 to 2.113 PDR)

6.123 In paragraph 2.108 of the PDR, the CMA states that "requiring the replacement vehicle
provider to assess need fully, and to state that it has done so, and asking a claimant to
confirm the answers they provided when the car is provided to them, will result in a more

effective fulfilment of the legal duty of mitigation".

6.124 However, it is not legally possible for the TRV provider to mitigate the claimants loss (in
relation to need) on their behalf. This is a matter solely for the claimant and so requiring the
TRV provider to sign a mitigation declaration will not provide any additional protection in

relation to disputes over need.

6.125 Consequently, there is no basis for the CMA to conclude that the mitigation statement will

reduce disputes (and, therefore, frictional costs) over need.
Risk of circumvention and/or distortion (Paragraphs 2.130 to 2.134 PDR)

6.126 One distortion, which the CMA has not considered in the PDR, is the difference in application
of the price cap between PMI customers and commercial insurers. It is intended that Remedy
IC will apply only to private motor insurance claims®®. However, in order for the CMA to be
confident that it is only applying its remedies package to PMI and not creating a distortion
relation to commercial motor insurance it needs to define the concept of private motor

insurance claims more precisely.

6.127 At present it is not clear what the consequence is of the remedying not applying to claims
made by a not at fault privately insured motorist against a commercial vehicle (i.e. a taxi
driver/private hire driver; commercial vehicles; company car drivers or cars used for business

purposes or cars used for part business and part personal use).

6.128 The CMA conclude that its remedies will reduce the cost of providing TRVs to private
motorists but that given that such accidents could involve a private or commercial motorist
(or, if there were more than two motorists in the accident any combination of private or

commercial motorists) then the remedies will reduce both private and commercial

86 Paragraph 7(a}, PDR.
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6.129

6.130

premiums® . Furthermore, the CMA notes (in footnote 47) that commercial premiums could

reduce further as commercial motor insurers will continue to benefit from referral fee income.

However, it has done no analysis of the commercial insurance market and so has no basis

upon which to conclude that commercial insurance premiums will reduce.

For instance, there will still be disputes and frictional costs involved when the at fault driver
is a commercial driver and the CMA has not undertaken any analysis of how these frictional

costs may impact on insurance premiums.

RCB's (Paf‘ﬂagraphs 224210 2.245 PDR)

6.131

6.132

6.133

6.134

6.135

The CMA states that it has considered the benefits of separation in its WP on the AEC and
sets out its conclusions on these issues in paragraph 2.242 (a) to (¢). For the reasons set out in
Compass Lexecon's Report on the AEC (Annex 2 (confidential information redacted)), AX

considers that the CMA's conclusions on the benefits of credit hire are flawed.

As set out in paragraph 5.1 above and in the Compass Lexecon Report on the AEC, there are
significant benefits of separation and credit hire which allow consumers to realise their legal
entitlements in full. As the CMA recognises in paragraph 2.244 of the PDR, any reduction in
a consumers’ ability to gain their full entitlement caused by the remedies package would be a
loss of a relevant consumer benefit. The CMA recognises the concern that if it sets the rate

too low there is a risk that the level of replacement vehicle provision would reduce.

In light of the way in which the rate is set (i.e. based on direct hire rates), the CMA recognises
that if the rate is set too low then CHCs will no longer have the incentive to provide TRVs™,
Consequently consumers would not receive their full entitlements and the CMA

acknowledges this in paragraphs 2.192 of the PDR.

However, the CMA concludes that it will set the rate at a level that continues to provide
incentives for replacement vehicle providers to supply and that it will take this into account

when setting the exact rate®.

For the reasons set out above, the CMA's methodology and approach to setting the rate is
flawed and will not incentivise CHCs to remain. Therefore, the CMA can have no confidence

that in the exact rate setting exercise it is yet to carry out it will not set the rate too low.
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Paragraph 2.131 PDR
Paragraph 2.101 PDR.
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6.136

6.137

7.1

72

7.3

7.4

Furthermore, as set out in paragraph 2.94 of the PDR, the CMA intends to set the rate by
reference to evidence it has received to date. As set out above, the CMA should, therefore,
have, been in a position to carry out this rate setting exercise and properly to conclude that the

rate it intends to set will not give rise to a loss of relevant customer benefits,

Until the CMA sets the rate it cannot know that "rhere was no evidence io suggest that the

introduction of our proposed remedies package would result in a material loss of RCBs"”.

PROPORTIONALITY ASSESSMENT

Firstly, there are serious concerns with the CMA's AEC and consumer detriment analysis. As
set out in Compass Lexecon's Report on the AEC (Annex 2 (confidential information
redacted)), the CMA has made errors in its analysis and/or omitted a large number of factors
from its calculations and therefore the AEC estimate is not reliable and cannot form the basis

of a proportionality assessment.

Furthermore, as set out in Section 4 above, the CMA has failed to calculate what portion of
the net impact of separation is accounted for by frictional and transaction costs, therefore
there is no benchmark against which AX can judge the proportionality or effectiveness of the

proposed price cap.

The CMA has found that the implementation and monitoring costs of its remedies in relation
to ToH 1 would be limited and therefore, even if it is unclear what proportion of the net
detriment the remedy would address, "the expected benefits are likely significanily fo

outweigh the expected costs".”"

However, for the reasons set out in this submission and the accompanying Compass Lexecon
Reporis on the PDR and the AEC the CMA is not in a position to draw any positive

conclusions on a proportionality assessment in this context. In particular:
7.4.1 it has failed properly to assess the relevant customer benefits of credit hire;

7.4.2 it has ignored, entirely, the proportion of frictional costs which are unavoidably
associated with separation (which the CMA does not intend to remedy); and
therefore it cannot exclude the possibility that a large part of the identified net

detriment consists of unavoidable frictional that will not be remedied costs;

BG

90

Paragraph 2.244 PDR.
Paragraph 2.246 PDR.
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7.5

7.6

7.7

74.3 the remedies package will alter consumers' ability to realise their legal

entitlement with consequential detriment to consumers;
7.4.4 the remedies package will not in fact reduce frictional costs;

7.4.5 the likely consequences of the imposition Remedy 1C, is the elimination of credit
hire and the risk of (tacit) collusion; these consequences are severe and
unaccounted for (see also the Compass Lexecon Report on the PDR (Annex 1);

and
7.4.6 the remedies package is not the least onerous option available.

Moreover, the CMA has proceeded wrongly on the basis that the only cost to be weighed
against the benefit of the remedies is the administrative cost of implementing the remedies.
As set out above, and in the accompanying Compass Lexecon submission on the PDR, the
proposed remedies package will give rise to the exit of credit hire providers from the market.
Consequently, consumers will lose the only way in which they are currently able to realise
their full legal entitlement without incurring their own frictional costs in dealing with

insurers.

As set out above, the solution is not to impose a cap on the amount that CHCs can charge
their customers. For the reasons set out above and in the Compass Lexecon Report on the
PDR, the CMA's approach to setting the rate will not allow CHCs to recover their costs and
so will also cause CHCs to exit the market; with the consequence that consumers will still
lose the only way in which they are currently able to realise their full legal entitlement

without incurring their own frictional costs in dealing with insurers.

2 that the CMA cannot view a

Without prejudice to Compass Lexecon's submission
consumers' loss of their legal entitlement as a "cost” of the remedies package to be weighed
against benefits, we note that, the CMA has entirely ignored a whole range of costs which are

likely to flow from their remedies package such as:

7.7.1 the cost to consumers of obtaining their full legal entitlement. As set out in
paragraph 2.5 above consumers are entitled to a minimum set of legal

entitlements that it can recover in the event it is not at fault. Any loss of the

91
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Paragraph 2.294, PDR.

Sce paragraph 66 of Compass Lexecon's Report on the PDR.
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provision of these caused by the loss of credit hire will give rise to a cost to

consumers in seeking to obtain these from elsewhere;

7.7.2 the frictional costs and risk of under provision that arises as a result of consumers

having to seek their legal entitlement from elsewhere; and

7.73 the costs to consumers of the risks of tacit collusion arising as a consequence of

the elimination of credit hire.

CMA's proportionality assessment in the PDR

7.8

79

In paragraphs 2.267 to 2.295 of the PDR, the CMA purports to address the legal questions
that it must consider when assessing whether its remedies package is a proportionate response

to the AEC.

For the reasons set out above, and in the Compass Lexecon Reports on the PDR and AEC,

AX does not consider that the proposed package is a proportionate response:

7.9.1 There can be no certainty that it will be effective in its aim; and in fact is not
likely to be effective;
7.9.2 The measures in the remedies package are significantly more onerous than they

need to be and the CMA has failed properly to consider an alternative

strengthened GTA / requirement for an online claims portal; and

7.93 The package will produce costs / detriment for consumers that do not outweigh

any apparent benefits.

Effective in achieving its aim (Paragraph 2.268 PDR)

7.10  The CMA concludes that the proposed package of remedies will be effective for the reasons
set out in paragraphs 2.249 to 2,265 of the PDR.

711  As set out in Section 4 above, and in the accompanying Compass Lexecon Report on the
PDR, the remedies package cannot be expected to be effective in reducing or removing the
excessive frictional costs that the CMA considers arise above the inevitable frictional costs of
separation.

7.12  In summary:
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7.12.1

7.12.2

7.12.3

7.12.4

7.12.5

7.12.6

7.12.7

7.12.8

the CMA has undertaken no analysis of the amount of the consumer detriment
that relates to the frictional costs that arise over and above the costs of separation.
Therefore, it cannot know whether its package of remedies will remedy these

costs;

the price cap aspect of the remedies package is highly unusual as it only
indirectly attempts to remedy frictional costs. However, the CMA has undertaken
no analysis of the relationship between rates and frictional costs and so cannot

know that the price cap will remedy the frictional costs;

there is no evidence that even with a substantial reduction in price a price cap will

reduce frictional costs;

there is an inadequate incentive on insurers to accept liability under the dual rate

approach;

remedy A and 1F will not reduce disputes over need as insurers will continue to

have an incentive to dispute need (which the CMA has not analysed);

the controls on hire duration contained in Remedy 1C are no different from the

current controls under the GTA and so cannot be expected to be effective;

there is no analysis done by the CMA to support its conclusion that any TRV
provider (whatever their business model) will be incentivised to provide under
the remedies package. In order to conclude this the CMA would need to have
analysed the different business models it expects to remain / enter in the post
remedies world. Tt has not done so. In fact, it appears to assume (without
explicitly stating this) that it will be direct hire providers that will remain.
However, it has not properly understood the way in which direct hire works and
so not understood the impact of direct hire provision on whether consumers will

realise their legal entitlement; and

a new class of frictional costs will be created by the remedy as a consequence of
consumers having to deal with insurers and/or direct hire providers only
(following the exit of CHCs) and seeking to force them to provide their full legal
entitlements in a world in which the insurers and/or direct hire providers do not

have the incentive to do so.
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No more onerous than necessary / Least onerous if there is a choice (Paragraphs 2.269 to 2.274

PDR)

7.13  As set out in Section 8 below, the CMA has not properly considered the benefits of a more
efficient GTA and an obligation on the parties to put in place the online portal that has been

under development.

7.14  In paragraphs 2.114 to 2.129 of the PDR, the CMA considers which (other) aspects of the
GTA it should adopt. Whilst it recognises that the "GTA has many positive elements which
encourage the efficient resolution of claims and help to reduce frictional and transactional

costs between CHCs/CMCs and at-fault insurers"”

the CMA has not undertaken any analysis
as to what impact the GTA has had on frictional costs and might continue to have if there was

a mandatory imposition of the GTA as it currently operates (or in a strengthened way).

7.15  Given the negotiated / consensus basis for the GTA mandating compliance with it (on a

strengthened basis) would be a less onerous remedy proposal.

7.16  Furthermore, the CMA has not given any adequate consideration to the possibility of
mandating the use of the online portal. As the CMA finds in the PDR,” there is wide support
for the online portal and the view of the GTA Technical Cominittee was that it would reduce

frictional costs.

7.17  However, the CMA appears to reject this as a less onerous remedy on the basis that it expects
the industry to continue to work together to implement the portal. The CMA has no basis for
reaching this conclusion as it has not asked the parties for its views on what will happen to the
portal after conclusion of the inquiry. In fact, there can be no confidence that it will be
implemented anyway as the effect of the CMA's remedies will be drastic in terms of credit
hire and the work on the portal has all but ceased as a consequence of the uncertainty

surrounding the outcome of the CMA's inquiry.

7.18  Finally, the CMA has not considered whether the way in which it proposes to construct the
rate cap could be altered to use retail hire rates as the base for the calculation and so produce a

less onerous remedy that way.

2 Paragraph 2.114 PDR.

o4 Paragraph 2.129 PDR.
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7.19

For all these reasons the CMA is not in a position to conclude that the remedies package is the

least onerous package.

Benefits of the remedies / costs of the remedies (Paragraph 2.281 to 2.294 PDR)

7.20

7.2]

7.22

3.1

8.2

For all the reasons set out in this submission, and in the accompanying Compass Lexecon
Reports on the PDR and AEC, the CMA can have no confidence that the proposed package of

remedies will bring about benefits for consumers in excess of the costs that it will create,

The CMA attempts to avoid the consequence issue that it recognises in paragraph 2,281 of the
PDR (that there will continue to be frictional costs in the post remedies world as a
consequence of separation) by finding that the costs of the remedy are so small that it is

inevitably producing benefits that outweigh the costs.

However, this ignores the material costs that the remedies package will cause to consumers as
a consequence of the distortions it will create. AX has set these distortions out in full in
Section 5 above and so does not repeat them here. The CMA's analysis of the distortive
effects of its remedies package is flawed and so it cannot conclude that there are no material

distortions such that the remedies package is plainly beneficial.
ALTERNATIVE REMEDY PROPOSAL

The GTA provides flexibility in the settlement of claims and provide a framework for setting
hire rates according to the circumstances of individual claims, The CMA has failed to
analyse the likely reduction in frictional costs that the GTA's online portal could generate

(and whether these would be sufficient to address the AEC}) as requested by AX”.

The benefits of the GTA (and the online portal) far outweigh the restrictive and over
complicated nature of the dual price cap. The PDR omits any analysis of such benefits. On
this basis, the proposed remedy is not the least onerous that could be imposed. The extent of

the CMA's analysis of the GTA as a viable option for remedying the AEC is as follows:

8.2.1 the CMA states that the current remedy would be significantly wider in scope
than the GTA because currently around 23% of credit hire claims are handled

outside the GTA or initially within the GTA but then fall out of it”® This is

g5

96

Paragraph 10.26, AX response to the PFs.
Paragraph 2.57, PDR.
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83

8.4

85

simple to overcome by making it mandatory for all credit hire claims to be

handled within the GTA; and

822 the CMA also states that, "if appears to use that frictional costs are currently
high wunder the GTA because prices are high and liability is often not agreed."”’
Again, there is no evidence presented to support this broad assertion. AX has
explained the enhanced efficiencies created by the GTA, and the likely future

efficiencies that are to be created by future GTA-led initiatives,

Moreover, the CMA has clearly not taken into account the improved rate of settlements under

the GTA (even though these effects are readily quantifiable).

The CMA must be guided on the principles that it has set out in its own guidance including
the principle that a proportionate remedy is "no more onerous than needed fo achieve its

198

aim'"and is "the lead onerous if there is a choice between several effective measures”.

Moreover, the Guidance states:

“to avoid imposing unnecessary burdens on business, the CC will seek...to ensure that its
remedies are no more onerous than is necessary to remedy the AEC identified. In selecting
and designing remedies, the CC will also have regard to the potential for more competitive
markets to create profitable opportunities for new and innovative competitors as well as the

cost of remedial measures on established businesses."

AX submits that strengthening the GTA, together with opening up a dialogue with insurers
will be a far less onerous, and much more effective, simpler and transparent remedy. Most
importantly, such a remedy would ensure the preservation of consumers' full entitlement.
AX submits that the GTA rates struck the right balance of eliminating avoidable frictional
costs while maintaining consumers' legal rights, and that this is not a balance relation would
likely be able to achieve. In the absence of quantification of the benefit of a remedy,
strengthening the GTA, imposition of the complex price cap would not be proportionate or

effective.

DLA Piper UK LLP
For and on behalf of Accident Exchange

8 July 2014
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Paragraph 2.81, PDR.
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98 . .
Guidelines for market invesiigations: Their role, procedures, assessment and remedies", April 2013, CC3 {Revised) and adopted

by the CMA on 1 April 2014 (the "CC Market Investigation Guidance").paragraph 344.
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