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INTRODUCTION

This memorandum is prepared jointly by the advisors to Omnicell/MTS and BUPA/ 
Surgichem as a final submission prior to the CMA's preparation of its Provisional Findings 
Report.  In this memorandum we summarise the arguments of the parties as to why the 
proposed transaction will not result in a significant lessening of competition.   This 
submission is, however, limited to adherence packaging and does not cover the other 
products affected by the merger.  Our analysis falls under the following nine headings:

A.   The Parties are not close competitors within the market as defined on a pre-merger basis.

B.   The Parties are not close competitors under the counterfactual.

C.  The market and business context is not conducive to price rises. 

D.   The market is evolving towards a high technology market in which Surgichem would not 
be a significant competitor, and whose acquisition will therefore not reduce competition of 
this sort.

E.  Buying groups provide ongoing protection to small pharmacy chains. 

F.  The merger will bring about significant cost efficiencies [], offsetting any upward 
pressure on pricing.

G. There are already five established competitors on the market including the parties and 
the entry by Dexapack/Dosebliss is timely, likely and sufficient and changes the entire 
market structure resulting in the merger being a 6 to 5 merger not including the other, fringe 
players

H. Entry to acquire a market share of 5% is easy. 

I.   The merger will likely accelerate development from a "low technology" market to a "high
technology" market, with significant customer benefits.

A. THE PARTIES ARE NOT CLOSE COMPETITORS WITHIN THE MARKET AS DEFINED
ON A PRE-MERGER BASIS.

We submit that a post-merger price rise is not to be expected as the parties are 
"comparatively distant competitors" within the market as defined.
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As regards market definition, we note that it is not the classification of products as "in or 
out" of a market that matters, but the extent of competitive interaction between them pre-
merger and critically the amount of competitive interaction that is lost post-merger. 

Thus, whilst acknowledging the functional interchangeability of plastic and card adherence 
packaging and hence that the firms providing them are ultimately best thought of as being 
"in the same market", it is nonetheless the case that MTS and Surgichem are most 
appropriately considered as being located at segments at polar extremes (on more than one 
dimension) of that market.   Accordingly high post-merger market shares that can be 
measured within the formal market definition do not carry the evidential weight they would 
in a less segmented market.  We reach this view for two distinct reasons.

 First, the evidence is that many of the direct customers (pharmacies, indeed 
pharmacists) have strong preferences one way or another for card-based or plastic-
based products.  These particular preferences necessarily limit the substitutability 
between the products, and point, for example, to Venalink's being a more 
substitutable product for MTS for many customers, and Shantys' being a more 
substitutable product for Surgichem.     

In this regard, the CMA heard compelling evidence in the hearing, from both parties, 
that instances of a single pharmacy stocking both products are rare, and occur in the 
main, not because of competition between them for a given pharmacy but because a 
care home end-customer of a pharmacy may (following marketing by suppliers 
directed at the care home) make a request to use a product different from the 
preferred domiciliary product of the pharmacy.  It is particularly telling that when so 
"prompted" by a care home, and notwithstanding the efficiency benefits of a single 
supplier, the pharmacist often maintains its original supplier for use in the 
domiciliary segment.  This shows that pharmacies have very particular product 
preferences, taking into account such matters as the logistical advantages of plastic 
products to many independent pharmacies and small chains and the lower cost and 
scope for professional branding of card products. These preferences are borne out in 
the survey evidence and are consistent with the parties' sales data.

 Second, it would appear to be a consensus that all three of the following suggest that 
diversion is less than would be expected based on the market shares of the parties:

a) the CMA's own estimate of diversion between the parties,

b) the PwC estimates [] (please see Appendices 8 and 9 to Omnicell's/MTS's Initial 
Submission, the further data provided in response to question 4 of  MTS Question Set 
01 and Bird & Bird's emails of 2nd and 13th June), and

c) the CMA's own survey evidence 

Furthermore, to the extent that customers use competitors as "bargaining chips", for 
purposes of bench-marking and negotiating their current supplier's prices, post merger 
customers will simply name different competitors if they currently name the merging co-
party to the other merging party as a bargaining chip.  There are already three established 
competitors apart from the parties, Protomed, Shantys and Venalink, not including 
Dexapack/Dosebliss which is about to enter the market.

This shows that, although the market shares of the parties are indeed high within the market 
as defined, they unquestionably compete significantly less closely than expected given those 
market shares.   The CMA's own estimates of diversion reported to the parties are low, and 
strongly indicative that if the CMA wishes to maintain its market definition, competition 
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between the merging parties is less-than-proportionate to market share within that defined 
market.  Insofar as the merger will reduce competition between the parties at all (given the 
constraints described below), it will do so to a much lesser extent than might be suggested by 
the parties' market shares.

B. THE PARTIES ARE NOT CLOSE COMPETITORS UNDER THE COUNTERFACTUAL.

We do not believe that the analysis changes materially under the counterfactual, either for 
tender or non-tender customers. In particular:

• Surgichem is not a credible competitor for tender customers under the 
counterfactual through its card-based product as it cannot credibly compete 
[] with MTS and Venalink (please see the transcript of BUPA/Surgichem's 
hearing of 6th June 2014, pages 10-11 and pages 59-62).  Surgichem's unit 
cost price for its card-based product []; and

• Surgichem would not have started to compete closely with MTS for the supply 
of card-based adherence packaging to non-tender customers absent the 
merger, for the reasons which Surgichem has previously given in its Initial 
Submission, its response to the Market Questionnaire, its response to the 
Counterfactual put-back paper and in Mark Chadwick's presentation at the 
Oral Hearing (please see the transcript of BUPA/Surgichem's hearing of 6th 
June 2014, pages 20-21 and pages 59-62).

Moreover, Dosebliss/Dexapack will shortly be entering the market with a card-based (and a
plastic-based) product (according to the report of its hearing with the CMA) and is a 
significantly more credible future competitor in respect of both tender and non-tender 
customers.

C. THE MARKET AND BUSINESS CONTEXT IS NOT CONDUCIVE TO PRICE RISES.

We further  submit that there are at least three relevant aspects or features of the market and 
business context which suggest that even if, and to the extent that (notwithstanding other 
constraints already mentioned or discussed later), incentives for post-merger price rise exist, 
these narrow incentives will likely not be acted upon because of wider constraints on the 
acquiring business.

First, MTS and Surgichem have very different primary customer segments. MTS focus on 
large pharmacy chains (accounting for approximately [] per cent of its business), and 
compete vigorously both pre-merger and post-merger with Venalink. By contrast Surgichem 
supplies primarily to the "long tail" of small independent pharmacy chains, where it 
competes with substantially all suppliers in the market, not just MTS, including the various 
smaller but highly respectable firms who are price competitive to this long tail. 

Second, we believe that there is powerful evidence that this is a market which exhibits, and is 
used to, sustained downward pressure on prices.  Nominal list prices have not (with one 
debateable price-rebalancing exception) increased in many years, and customers expect non-
rising list prices and declining transaction prices. The "market psychology" is, other things 
being equal, less propitious for implementing a price rise than markets with a different 
psychology.   In a market where prices on balance fall, suppliers have strong incentives to 
keep on supplying without destabilising customer relationships by making the thought of 
switching cross the customer's mind. This is particularly the case in the face of the 
emergence of a determined entrant (please see below). Thus, we consider that an attempt to 
raise price would trigger greater consumer propensity to switch than exhibited in the past 
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market, and moreover that customers would not even maintain the premerger diversion 
ratios between the merging parties, such as they are. 

Third, price rise incentives have to be evaluated within the framework of the profit 
maximising strategy for the group as a whole, even though looking at incentives for post-
merger pricing is the normal and natural starting point for merger analysis.

The acquirer is not seeking to squeeze extra margin from the target and pay down leveraged 
debt, but rather is an innovation-focused Silicon Valley Nasdaq-listed technology company 
with a proven record of innovation in the medical space and a credible post-merger plan for 
the build-out of next generation technology. []  Of particular significance to the acquirer is 
the fact that the UK is probably the most advanced multi-dose adherence packaging market 
in the world, and MTS's/Omnicell's commercial plan is to use the enhanced customer base to 
drive accelerated implementation of high technology solutions including in particular [] 
with a view to meeting the demands of those parties (health providers, care providers, 
insurers) with an interest in regime-adherence, and by, in due course, rolling this out in 
other national markets.  Subject to achieving reasonable margins, which can be achieved by 
continued operation of the business and the planned production efficiencies, [].  Please 
see Mr Nhat Ngo's opening presentation at Omnicell's/MTS's hearing on 6th June 2014 as set 
on pages 6 -14 of the transcript.

D. THE MARKET IS EVOLVING TOWARDS A HIGH TECHNOLOGY MARKET, IN 
WHICH SURGICHEM WOULD NOT BE A SIGNIFICANT COMPETITOR AND WHOSE 
ACQUISITION WILL THEREFORE NOT REDUCE COMPETITION OF THIS SORT. 

Whilst  the customary, natural primary focus in a merger inquiry is its impact on "current 
competition for current generation products", MTS considers that over the next decade the 
market is likely to migrate from the current low-technology product to high-technology
delivery platforms, including [] but possibly also pouches (which currently take business), 
e-dispensing []. It is in these, and other related developments, including those not yet fully 
envisaged, that the potential for major customer benefits exists, with prospective benefits of 
orders of magnitude greater than the cost of a price rise for old generation products.  In this 
regard it is pertinent that Surgichem is a relatively low technology current generation 
company, [] and that it is not a significant innovation competitor to MTS.   

By contrast, Omnicell/ MTS plans to develop [] if the merger proceeds because the critical 
mass  and expanded customer base and revenue stream provided by the merger will make 
this feasible.  (Please see the transcript of Omnicell's/MTS's hearing of 6th June 2014, pages 
9-12.)  We submit that, viewed through this lens, the merger is either competitively neutral 
or pro-competitive on a prospective basis. 

E. BUYING GROUPS PROVIDE ONGOING PROTECTION TO SMALL PHARMACY 
CHAINS.

There is, we think, a consensus that issues, to the extent they arise, concern the supply to the 
long tail of small independent pharmacy chains with from 1 to perhaps 4 stores.  These are 
precisely the focus of the CMA's customer survey from GfK.

MTS estimates that at present around [] per cent or more of the total number of 
(approximately 14,000) pharmacies in the UK that are not in a large chain (i.e. a chain of 
over 100 outlets), are members of a buying group which has concluded arrangements with a 
supplier for supply of adherence packaging at reduced prices (see pages 27 and 37 of 
MTS's/Omnicell's Initial Submission).  Moreover other pharmacies could easily join a buying 
group.  [] However the prices are below-list, and below the prices paid by some 
pharmacies.   Procurement via buying groups is an easy method of obtaining lower prices, 
and in the event of a price rise, which would trigger higher consciousness of options 
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(especially post-merger and with an entrant "posing the switching question") we believe that 
the use of buying groups would likely expand from its current level.

F. THE MERGER WILL BRING ABOUT SIGNIFICANT MARGINAL COST EFFICIENCIES
[], OFFSETTING ANY UPWARD PRESSURE ON PRICING

The CMA has heard from both parties, and seen the data on the cost functions and supply 
prices of the parties.

On tenders, the CMA has seen evidence that Omnicell has been able to supply a CARD-based 
product at tender prices as low as low as [] to []. These contracts are high-volume deals 
on very thin margins, and this price can be taken as indicative of MTS's approximate 
marginal cost of production, sourcing from their own vertically integrated facilities in the 
USA. 

By contrast the CMA has seen that Surgichem has a cost of buying in PLASTIC adherence 
packaging of possibly around [].  Surgichem [], and it is evident that its shareholder 
BUPA is, given its own strategic focus, [] . 

[]

We submit that this efficiency is likely, a direct consequence of the merger and will not be 
achieved under the ownership of BUPA. Accordingly, post-merger there is a high likelihood 
of significant marginal cost savings [].  Moreover these cost savings would be unlikely 
without the proposed merger. 

G. THERE ARE ALREADY FIVE ESTABLISHED COMPETITORS ON THE MARKET 
INCLUDING THE PARTIES AND THE ENTRY BY DEXAPACK/DOSEBLISS IS TIMELY, 
LIKELY AND SUFFICIENT AND CHANGES THE ENTIRE MARKET STRUCTURE 
RESULTING IN THE MERGER BEING A 6 TO 5 MERGER NOT INCLUDING THE OTHER, 
FRINGE PLAYERS

The entry by Dexapack/Dosebliss is evidentially highly significant and is timely, likely and 
sufficient to offset any conceivable reduction in competition which might result from the 
proposed merger.

First, although the entry has not yet (as at the time of writing) occurred, its entry is 
predicated on the pre-merger structure, and hence changes the no-merger structure of the 
market by adding a credible and well-resourced competitor, with a proven track record in the 
adherence packaging market.  

There are already five established competitors on the market including the parties and the 
entry by Dexapack/Dosebliss changes the entire market structure resulting in the merger 
being a 6 to 5 merger not including the other, fringe players (such as Medi-Clear and also the 
pouch system suppliers).  It is clear that Dexapack/ Dosebliss will become a significant 
competitor whether or not the full extent of its targeted sales levels are achieved.

Second, with Dexapack/Dosebliss having entered, a post-merger price rise would likely allow 
Dexapack/Dosebliss to expand more rapidly than otherwise.  For MTS to, in any way,  
unsettle its pre-existing, and certainly the inherited Surgichem, customers by raising prices, 
or indeed by doing anything other than maintaining existing prices (or possibly even cutting 
them), would be clearly irrational.

It is clear that the market entry by Dexapack/Dosebliss will be sufficient and timely so as to 
constrain the merged entity, within the meaning of the CMA's Merger Assessment 
Guidelines (paragraphs 5.8.10 and 5.8.11).
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H. ENTRY TO ACQUIRE A MARKET SHARE OF 5 PER CENT IS EASY

Clear evidence has been provided to the CMA that entry to achieve 5 per cent market share is 
feasible in a comparatively short time-frame, replicating the position of the smaller active 
competitors in the market in particular Protomed, and following the examples also of 
Shantys and Medi-Clear.

Moreover this entry is occurring at pre-merger prices, making it overwhelmingly likely that 
further entry would occur if, post-merger, prices were hypothetically to increase.   

The merged entity will also be constrained by potential competition, i.e. from potential 
entrants, within the meaning of paragraphs 5.8.14 and 5.8.15 of the CMA's Merger 
Assessment Guidelines (as explained in Omnicell's/MTS's Initial Submission, page 42).  

I. THE MERGER WILL LIKELY ACCELERATE DEVELOPMENT FROM A "LOW
TECHNOLOGY" MARKET TO A "HIGH TECHNOLOGY" MARKET, WITH SIGNICANT 
CUSTOMER BENEFITS.

The merger will accelerate roll-out of [].  This will yield benefits to patients and carers and 
to the NHS, given the evidence on the significant medical costs of non-adherence.  Please see 
sections C and D above (final paragraph in each case) and the opening presentation by Mr 
Nhat Ngo as recorded in the transcript of Omnicell's/MTS's hearing on 6th June 2014, in 
particular pages 10-11 with regard to the costs of poor medication compliance.

Bird & Bird LLP

Addleshaw Goddard LLP

17th June 2014




