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COMMENTS OF DFDS A/S ON THE CMA'S PROVISIONAL CONSIDERATION OF POSSIBLE

MATERIAL CHANGE OF CIRCUMSTANCES

1. DFDS welcomes and endorses the provisional conclusion of the Competition and Markets

Authority (CMA) that there has been no material change of circumstances that would

affect the assessment and conclusions set out in the June 2013 report.

2. DFDS also agrees with the CMA's provisional conclusion that none of GET or SCOP's

proposed alternative remedy options would be effective in addressing the identified SLC,

and that the CMA's originally proposed remedy of prohibiting GET from operating ferry

services at the port of Dover remains the most appropriate means of ensuring future

effective competition on the Dover-Calais route.

3. For the reasons set out in its previous submissions1, DFDS remains strongly of the view

that a shorter implementation period than six months is both appropriate and justifiable,

and disagrees with the CMA's provisional decision to retain its originally proposed timing

with respect to implementation of the remedy. In the event, however, that the CMA

chooses to uphold its provisional decision in this regard, the (in DFDS' view excessive)

length of the envisaged implementation period renders it particularly imperative that the

remedy consultation and order-making process is commenced as soon as possible.

DFDS refers the CMA to its previous submissions on this subject, in particular the

comments set out in its 3 April 2014 submission on material change of circumstances.

For ease of reference, the relevant paragraphs are reproduced below:

"2.6 Further, as to the required consultation period […], DFDS notes that the CC

prepared a draft Order and sought comments on it (from DFDS and presumably

also from other interested parties) in September 2013. Subject, therefore, to any

amendments that the CMA considers it appropriate to make, the CMA should be

well-placed to commence public consultation on the Order as soon as the final

decision is published. DFDS submits that it should do so, without waiting either

for the time within which an appeal may be brought to elapse, or for the outcome

of any further appeal.

2.7 Such an approach would be in line with the recent Ryanair/Aer Lingus case,

where a consultation was launched by the CC during appeal proceedings in order

to avoid delay. In that case the CC Deputy Chairman expressed the view that:

"we see considerable merit in consulting on the draft Final Order at this

stage to work through the detailed implementation of these measures and

to avoid unnecessary delays in the event that the Tribunal upholds the

CC's final report. This is in line with our practice in other cases [..]. We

are now seeking comments on the draft order whilst awaiting the outcome

of the Tribunal decision." (CC press release, 5 November 2013)

2.8 DFDS therefore submits that the CMA should adopt a consistent approach in

the present case, and consult on the Order as soon as possible."
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1 See in particular paragraphs 2.4 and 2.5 of DFDS' comments on material change of circumstance/special reason

dated 3 April 2014


