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Summary: 
 

 The CMA wrongly refers to GET and SCOP as if they are a single entity; 
they are separate and independent of each other.  It is misleading to refer to 
them as GET/SCOP 

 

 The CMA has not taken proper account of the following factors: 
o The Paris Court expressly prohibited the ex-SeaFrance assets from 

being used commercially during the liquidation 
o The ex-SeaFrance assets were not used operationally for an 

exceptionally long period; the real impact of that extensive delay on 
the issue of whether the SeaFrance business was continued has not 
been properly evaluated  

 

 The CMA has failed to investigate as part of its analysis the extremely 
important consideration of whether MFL's customers considered it to be a 
continuation of the SeaFrance business 

 

 The ex-SeaFrance staff did not transfer to GET and have not been employed 
by GET 

 

 The €25,000 special indemnity was paid to the SCOP not GET 
 

 GET's decision to purchase the Vessels was not dependent on the €25,000 
special indemnity being paid; and at the time of the Transaction there was no 
certainty that the indemnity would be paid to the SCOP  

 

 The liquidator's decision to put the Vessels into hot lay-up was taken 
independently of GET, in order to try and help preserve value in the Vessels; 
on DFDS' own estimates, it took longer to return the Vessels to operational 
duty than would generally be the case taking vessels from cold lay-up  

 

 There was no incremental benefit to GET of purchasing sister ships; this is 
very clear, because DFDS achieved faster and stronger growth from entry, 
despite starting operations with just one vessel and not using sister ships 

 

 When considering what alternatives to the Vessels were available the CMA 
should have reviewed the options at the relevant time; instead it has wrongly 
considered what alternatives are currently available 

 

 The CMA has presented no evidence that continuity of the Vessels' names 
influenced the behaviour of freight or passenger customers  

 

 The CMA is adopting a wholly disproportionate and unreasonably broad 
approach to the question of jurisdiction. This goes beyond even the 
approach in AAH/Medicopharma (where the purchaser sought to avoid 
merger control laws) despite the CMA's acknowledgement that avoidance 
was not a concern in GET's case 



 

 

 

1. OVERVIEW 

1.1 In this submission, Groupe Eurotunnel S.A. ("GET")1 comments on the Provisional 
Findings of the Competition Commission ("CMA2") dated 21 March 2014 on the 
remitted question ("the PFs").   

1.2 GET rejects the analysis put forward in the PFs as to why the CMA considers that 
GET acquired an "enterprise".  The CMA's analysis simply does not withstand 
scrutiny, regardless of whether the factors identified by the CMA are taken individually 
or in combination.  GET maintains the contrary position it has previously expressed in 
its numerous written submissions.  However, rather than again repeating its 
arguments, in this written submission GET addresses a number of particular findings 
and new lines of reasoning made by the CMA.  

1.3 On 4 April 2014 GET provided a written submission ("the MCC Submission") on the 
material changes in circumstances and on the existence of special reasons that have 
occurred since the CMA's report on the Transaction dated 6 June 2013 ("the 2013 
Report").  Those material changes in circumstances and the special reasons 
undermine fatally the findings in the 2013 Report as to why the CMA decided that the 
Transaction gave rise to an SLC.  The MCC Submission also explained why, even if 
the CMA upholds its PFs that GET acquired an "enterprise", the CMA should not re-
impose the remedies from the 2013 Report.  GET does not propose to repeat here the 
arguments it made in the MCC Submission. 

2. THE LEGAL TEST APPLIED BY THE CAT 

2.1 In its judgment of 4 December 2013, the Competition Appeal Tribunal defined the 
legal test as follows: 

"105. We find this approach a helpful one. Essentially, the MMC was drawing a 
distinction between the acquisition of “bare assets” – which would not constitute the 
activities of a business – and the acquisition of something more than bare assets. The 
key to distinguishing between “bare assets” and an “enterprise” lies in:  

 
(a) Defining or describing exactly what, over-and-above “bare assets”, the 
acquiring entity obtained; and  
 
(b) Asking whether – and if so how – this placed the acquiring entity in a 
different position than if it had simply gone out into the market and acquired 
the assets.  

 
The question, then, is whether this difference is capable of constituting what would 
otherwise be bare assets into something that may properly be described as the 
activities of a business. Inevitably, this is a question of fact and degree, and there will 
be no single criterion giving a clear answer. However, if a guiding principle is sought, 
then we consider that it lies in an understanding of what an enterprise – the activities 
or part of the activities of a business – does. An enterprise takes inputs (assets of all 
forms) and by combining them transforms those inputs into outputs that are provided 
for gain or reward. It thereby also may generate intangible but valuable assets such as 
know-how or goodwill. It is in this combination of assets that the essence of an 
enterprise lies. In those cases where the acquiring entity takes over the business of 
the acquired entity, the answer will be self-evident: the same enterprise is simply 
continuing, albeit under different ownership or control. The difficult case arises where 
the combination of assets is fractured, such that the assets are no longer, or no longer 

                                                      
1 For ease of reference, GET is where possible using the same defined terms as in its previous submissions to the CMA 
in relation to the Transaction. 
2 For convenience, references are made to the Competition and Markets Authority or CMA throughout this submission, 
without distinguishing between it and the Competition Commission. 



 

 

to the same extent, being used in combination. This case is a particularly good one, 
where what was clearly once an enterprise was wound down: the difficult question is 
whether, even though the business of SeaFrance had been wound down to a very 
considerable extent, there still remained the embers of an enterprise." (emphasis 
added) 
 

2.2 If this legal test is applied to the facts of the Transaction, GET merely purchased bare 
assets ("inputs") but these inputs did not, at the time they were acquired, generate 
"outputs that are provided for gain or reward".  In particular, by acquiring the assets 
GET was not "placed in a different position than if it had simply gone out into the 
market and acquired the assets".  This is clear from the following specific aspects. 

3. FRENCH LIQUIDATION PROCEEDINGS 

3.1 The CMA states:- 

"Overall, we consider that a review of the background to the transaction 
shows that there is considerable continuity and momentum between the time 
of SeaFrance’s operation of the Dover–Calais ferry and the commencement 
of MFL’s operation of the same ferries on that route involving ex-SeaFrance 
employees."3 

 
3.2 However, the CMA has not properly considered the impact of the Paris Court's 

express prohibition on the issue of whether GET can be seen as continuing an 
economic activity undertaken by SeaFrance using the assets acquired by GET.  The 
CMA has acknowledged that there was such a prohibition imposed by the Paris Court: 

"We recognize that there was a considerable period in which SeaFrance was 
not trading. The period of inactivity was significantly longer than in the AAH/ 
Medicopharma merger. From 15/16 November 2011, the operation of ferries 
on the Dover–Calais route by SeaFrance ceased. From 9 January 2012, 
SeaFrance was prohibited by the French Court from carrying out its ferry 
operation. On 2 July 2012, the acquisition of the liquidated assets 
completed"4 (emphasis added). 

 
3.3 The CMA has accepted that submissions were made on this point by GET5.  However, 

the CMA does not address how the Paris Court's prohibition can be reconciled with 
the CMA's argument that there was "considerable, and deliberate, continuity and 
momentum"6 of the SeaFrance business.  The CMA simply does not address the 
issue that the Paris Court had expressly prohibited any economic activity from being 
conducted using the ex-SeaFrance assets.  It is therefore wrong for the CMA to claim 
that "at the point the decision was taken that SeaFrance activities should cease, the 
French Court recognized that the aim of achieving some form of business continuity 
remained unchanged"7.  This fundamentally undermines the CMA's arguments about 
there being "continuity and momentum". 

3.4 The CMA notes that:- 

"a considerable portion of the period of inactivity (at least from 9 January 
2012 until 2 July 2012) was due—directly or indirectly—to the requirements 
of the liquidator’s sale process which followed on from the failure of the 
SCOP’s two attempts to purchase the SeaFrance business as a going 
concern"8 

 

                                                      
3 PFs paragraphs 3.53 
4 PFs paragraphs 3.44 
5 PFs paragraphs 3.42 
6 PFs summary paragraph 11 
7 PFs paragraph 3.52 
8 PFs paragraph 3.46 



 

 

3.5 The CMA does not however explain why or how this point is relevant to a 
consideration of whether there was, as a matter of fact, continuity of the SeaFrance 
business.  Neither has the CMA reconciled this statement with its own 
acknowledgment that the lengthy period of liquidation followed abandonment of the 
liquidator's efforts to sell SeaFrance as a going concern.   

3.6 The CMA has accepted that the period of inactivity was considerable and significantly 
longer than in the precedent case of AAH/Medicopharma9.  The CMA has not however 
accorded sufficient importance to the length of inactivity in its analysis.  Especially 
cogent evidence should be required by the CMA to counteract the combination of: (a) 
the unusually long period of inactivity, and (b) the Paris Court's express prohibition at 
the outset of the liquidation procedure on continued operation of the SeaFrance 
business.  However, such especially cogent evidence has not been provided by the 
CMA. 

3.7 The slow build-up of MFL's business from scratch indicates in itself, despite the CMA's 
claim, that there clearly was no "continuity and momentum" of the SeaFrance 
business.  This becomes even clearer when MFL's start-up is contrasted with the 
faster development achieved by DFDS, using just one vessel initially, on the Dover-
Calais route (see below). 

3.8 The CMA states that, "while various transactions involving the parties were 
considered, they all had the aim of continuing SeaFrance’s activities in some form and 
providing employment to SeaFrance employees".  That may have been the case 
initially for the SCOP's various offers to buy SeaFrance as a going concern, but it was 
not the case for GET.  When GET submitted its bid to acquire the ex-SeaFrance 
assets: 

3.8.1 it was not doing so with "the aim of continuing SeaFrance’s activities", 
because it was instead intending to use the assets within a new business; 
and  

3.8.2 GET's principal aim in working with the SCOP was to ensure that the 
Vessels were effectively manned and operated by SCOP, rather than a per 
se objective of hiring ex-SeaFrance employees. 

4. HOT LAY-UP 

4.1 The CMA has concluded that: 

"It appears to us that the decision to maintain the relevant vessels in hot lay-
up was based on a cost-benefit analysis, motivated primarily by a desire to 
preserve the value of the assets, balanced against the cost of keeping the 
vessels fully operational, which was not an option considering that 
SeaFrance was incurring significant losses. In our view, the fact that the 
vessels had been in hot lay-up had the consequence that they could be put 
into service within a shorter time frame (and probably more cheaply) than if 
they had been laid up cold, but less quickly than if they had been fully 
operational."10 
 

4.2 The following should however be noted. 

4.2.1 First, it was the liquidator, rather than GET, who decided to keep the Vessels 
in a state of hot lay-up.  GET understands that the liquidator reached this 
decision because it was likely to maximise the resale value of the Vessels, 
and also because it was a requirement of the Port of Calais11.   

                                                      
9 PFs paragraph 3.44 
10 PFs paragraph 3.128 
11 As the CMA itself noted at PFs paragraph 3.118 



 

 

4.2.2 Secondly, even though the Vessels were in hot lay-up they were not ready to 
be used operationally.  The available evidence indicates that keeping the 
Vessels in a state of hot lay-up did not mean that they could swiftly be 
returned to operational use.  It took the SCOP 1.5 months of intensive work 
post-acquisition before the Vessels were operational, which is considerably 
longer than one would have expected given that the Vessels had been 
maintained in hot lay-up.  Indeed, this is the same amount of time as the 
upper limit of DFDS' general estimate for vessels being taken out of cold lay-
up12. 

4.2.3 Thirdly, such benefits as may have been available from the Vessels being in 
a state of hot lay-up were available to any purchaser, rather than being only 
available to GET. 

5. THE VESSELS 

5.1 There are numerous errors in the CMA's analysis of the acquired vessels. 

5.2 First, the CMA's analysis13 is focused (like that of DFDS14) on the current availability of 
alternative vessels to the Berlioz and Rodin.  However, when considering whether 
GET acquired more than bare assets in July 2012 the CMA should assess what 
vessels were available at the relevant date15, not currently.  GET presented the CMA 
with a list of vessels which it considered were available at the time. 

5.3 Secondly, the CMA's analysis of the potential benefits of the Berlioz and Rodin being 
sister ships is incorrect.  

5.3.1 The CMA considers there was a material benefit to MFL in having two sister 
ships.  However, there was no comparison made, and no consideration was 
given, to the relative speed and success of DFDS in commencing operations 
on the Dover-Calais route without operating sister ships.  The experiences of 
MFL and DFDS indicate that operating sister ships did not confer a material 
benefit on MFL in the speed or success of new entry on the Dover-Calais 
route. 

(a) DFDS entered initially on 17 February 2012 with just the former 
Norman Spirit (an ex LD Lines vessel) before adding the former 
Barfleur in April 2012 (replaced by the former Molière in November 
2012); 

(b) In those first 10 days of February with just one vessel, DFDS 
carried 1,746 freight units on Dover-Calais and a further 7,008 in 
March.  Once the Barfleur entered service from May onwards, 
DFDS was carrying 12,250 freight units; 

(c) By contrast, MFL carried only [] freight units in the first 10 days 
of its operation in August despite having two vessels, carrying only 
[] in September, [] in October and [] in November.  It was 
not until [] that MFL carried over [] units in a month []; 

5.3.2 The CMA has not considered the potential alternative of incremental 
expansion of the type undertaken by DFDS on the Dover-Calais route, 

                                                      
12 Submission by DFDS dated 22 January 2014, paragraph 3.2 – "Typically, a period of 3-6 weeks would be required to 

bring a vessel back to active status in these circumstances" [i.e. from cold lay-up]. 
13 PFs paragraph 3.140 
14 PFs paragraph 3.136 
15 PFs paragraph 2.27 – " Section 23(9)(b) of the Act provides that the question of whether a relevant merger situation 
has been created shall be determined immediately before the time when the reference has been made. We therefore 
need to determine whether a relevant merger situation had been created as at 29 October 2012, the date on which the 
reference to the CC was made." (emphasis added) 



 

 

starting with one vessel and then procuring another vessel.  The CMA has 
instead simply assumed that new entry with sister ships is more attractive to 
potential customers and is more likely to be effective. 

5.3.3 The CMA considers that "the use of the SeaFrance vessels reduced 
commercial risk for GET/ SCOP compared with either chartering or buying 
given the known history of operation on the Dover–Calais route"16.  The 
CMA has not considered however whether commercial risk would have been 
reduced for GET (or another new entrant) if it had procured vessels 
incrementally, like DFDS' entry onto Dover-Calais, rather than at the same 
time.  Equally, the CMA has not considered whether commercial risk for a 
new entrant would have been reduced by using differently sized vessels 
rather than sister ships. 

5.3.4 The CMA states that it "considered that the commercial risk for GET/SCOP 
would have been lessened as a consequence of the retention of the vessel 
names which maintained a link between their past and future use on the 
route"17.  However, the CMA has cited no evidence in support of this claim.  
In particular, the CMA has not provided any evidence that retaining the 
Vessels' names influenced the behaviour of freight or passenger customers. 

5.3.5 The CMA states that the fact of the Berlioz and Rodin being sister ships 
means that they offer a similar service, which would not otherwise be 
guaranteed18.  This of course ignores the situations where freight customers 
may use the Nord Pas de Calais.  In any event, freight customers choose a 
ferry operator on the basis of whether it provides an efficient, reliable and 
cost-effective service, rather than whether it operates sister ships.  If it was 
otherwise, MFL would have achieved a much-faster and stronger sales 
growth immediately it began operations.  However, MFL clearly did not 
achieve a sudden and significant increase in sales, even though it did 
operate sister ships.  By contrast, DFDS achieved rapid and considerable 
growth on the Dover-Calais route, without using sister ships. 

5.3.6 If there was a material benefit in the Berlioz and Rodin being sister ships 
suitable for use on the Dover-Calais route, significantly higher bids would 
have been submitted for both vessels during the liquidation proceedings.  
However, in practice, Stena bid only for the Rodin and its bid was higher 
than DFDS' (even though DFDS bid for both Rodin and Berlioz) and DFDS' 
bid for both vessels was materially lower than GET's bid19. 

5.4 Thirdly, the CMA incorrectly under-estimates the number of vessels available for use 
on the Dover-Calais.  At the same time, the CMA overstates the importance of vessels 
being designed specifically for use on the Dover-Calais route and the difficulties in 
finding vessels that could be adapted for use on the route20.  There were alternative 
suitable vessels available for hire which had been used, or could have been used, on 
the Dover-Calais route, including the vessels listed at Annex 1 to the PFs. 

5.4.1 When DFDS was considering entering the market there was another 
SeaFrance vessel that was available (the former SeaFrance Manet).  This 
vessel had been operating on the Belfast-Stranraer route for Stena until it 
was withdrawn from service on 16 November 2011.  It was laid up in Belfast 
until 17 February 2012 when it was moved to Santander where it was 
renamed the Daniya and now operates on North African routes.  However, 

                                                      
16 PFs paragraph 3.142 
17 PFs paragraph 3.142 
18 PFs paragraph 3.114 
19 See paragraph 3.21 of the CMA's 2013 Report 
20 The PFs refer at paragraph 3.135 to "the main obstacle appears to be availability of suitable vessels"; a similar 
comment is made at paragraph 3.140 



 

 

its over 10 years' service on cross-Channel routes and specifically on Dover-
Calais clearly make it particularly suitable for the route.   

5.4.2 The DFDS fleet includes the MS Wawel 
(http://www.dfdsgroup.com/ournetwork/fleet/ropax/wawel) currently 
operating between Poland and Sweden.  This vessel is a sister ship of the 
former SeaFrance Cezanne and itself saw many years service on Dover-
Calais as the Pride of Canterbury under the P&O/Stena JV.   

5.4.3 In addition, the European Seaways, (which is not included in the list of 
vessels at Annex 1 to the PFs) is currently laid-up in Tilbury and available for 
hire. 

5.4.4 The CMA considered the costs and time needed to convert a vessel for use 
on the Dover-Calais route.  GET understands that DFDS was able to convert 
the Barfleur for operation on the Dover-Calais route in less than ten days for 
a cost of substantially less than €1 milllion.  The CMA therefore incorrectly 
concludes that the costs "are likely to be at least €1.5 million per vessel 
(similar to the amount spent by the SCOP to get both the SeaFrance Berlioz 
and SeaFrance Rodin operational again) and conversion might take 
considerably longer than the seven weeks it took the SCOP to have the 
SeaFrance Berlioz and SeaFrance Rodin operational again"21.   

5.5 Fourthly, there is no material goodwill derived simply from operating the vessels under 
their previous names but without the prefix, "SeaFrance".  Equally, using the Vessels' 
names does not create some form of a link between the vessels and the routes.  In 
GET's opinion, freight customers would not be sentimental about a vessel's name, but 
would instead focus on whether the vessel's owner provided an efficient, reliable and 
cost-effective service.  No supporting evidence is cited by the CMA for its view that 
"we are of the view that there is a link between the vessel names and the route, and 
that GET/MFL acquired some advantage through goodwill inherent in the vessel 
names"22.   

6. THE SCOP 

6.1 The PFs generally refer throughout to "GET/SCOP"23.  GET acknowledges the CAT's 
finding that GET and SCOP were "associated persons for the purpose of section 
127(4)(d) of the Act"24.  Nevertheless, the CMA's repeated use of the term GET/SCOP 
is materially misleading and is rejected by both GET and the SCOP.     

6.2 As a matter of fact, GET and the SCOP are wholly distinct and independent legal 
entities that are separately comprised, owned and controlled.  Further, the generic use 
of the term GET/SCOP implies a degree of collaboration and joint planning/action, and 
also a contractual position, that is simply incorrect.  For example: 

6.2.1 the CMA states, "certain liquidated assets were purchased by GET/SCOP"25, 
but such ex-SeaFrance assets as were acquired under the Transaction were 
purchased from the liquidator only by GET, and 

6.2.2 the CMA states, "ex-SeaFrance employees transferred from SeaFrance to 
GET/SCOP…many employees transferred from SeaFrance to 

                                                      
21 PFs paragraph 3.140 
22 PFs paragraph 3.114 
23 PFs footnote 10 
24 PFs footnote 10 
25 Paragraph 18 of the summary to the PFs 

http://www.dfdsgroup.com/ournetwork/fleet/ropax/wawel


 

 

GET/SCOP"26, whereas in fact GET did not hire the ex-SeaFrance 
employees; they were instead hired by and became employees of SCOP.27 

6.3 As has been noted previously, GET and the SCOP are entirely separate and 
independent legal entities.  GET (not SCOP) purchased the Vessels and the SCOP 
has hired its own staff.    

6.4 As purchaser of the Vessels but not employer of any ex-SeaFrance staff, GET had no 
entitlement to the €25,000 special indemnity. The €25,000 special indemnity was 
payable, if at all, to the SCOP not GET.  In addition, there was no certainty that SCOP 
would in fact receive the €25,000 special indemnity because, as the liquidator pointed 
out at the time, the SCOP was not owner of the Vessels.   

6.5 The €25,000 special indemnity was always due to be paid direct to the SCOP (if at 
all), not to MFL or GET.  Consequently, GET's decision on whether to undertake the 
Transaction or to contract with SCOP for the provision of staff etc. was not dependent 
on SCOP's receiving the payment.  In this context, it should also be borne in mind that 
a ruling of the Paris Court had to be sought on whether the liquidator was obliged to 
pay SCOP the €25,000 special indemnity.  As the CMA notes28, this issue was only 
decided in January 2013 (i.e. six months after the date of the Transaction) following a 
hearing at the Paris Court.    

6.6 The CMA is therefore wrong to conclude29 that the €25,000 special indemnity payable 
by SNCF, "creates a link between the vessels and the employees and it was aimed at 
ensuring, and ultimately did ensure—to the extent possible given the points that we 
highlighted in paragraph 3.76 above—that a significant number of employees 
transferred from SeaFrance to the buyer of the vessels. We consider that this shows a 
large proportion of the SeaFrance workforce effectively transferred from SeaFrance to 
the SCOP"30. 

6.7 The CMA acknowledges there was no TUPE-transfer of staff from SeaFrance to the 
SCOP31.  The CMA nevertheless states that the fact of a liquidation occurring meant 
that "GET and the SCOP were in a better position to carry on a viable ferry business 
(albeit on a reduced scale compared with SeaFrance) and the SCOP was able to offer 
employment to a number of appropriately skilled persons, drawn substantially from ex-
SeaFrance employees"32.  However, the decision to put SeaFrance into liquidation: 

6.7.1 was not taken by GET or SCOP;   

6.7.2 was not taken in order to enable GET to table an acceptable offer for the 
Vessels and other assets;  

6.7.3 did not assist GET and the SCOP in developing a viable business plan for 
the Dover–Calais route 

6.8 The CMA is therefore wrong to conclude that the decision to put SeaFrance into 
liquidation "enabled GET to table an acceptable offer for the vessels and other assets, 
and assisted GET and the SCOP in developing a viable business plan for the Dover–
Calais route"33.  In reaching this conclusion the CMA has simply ignored inconvenient 
facts.   

                                                      
26 Paragraph 17 of the summary to the PFs 
27 In this context, it should also be noted that this comment in the PFs is in stark contradiction with the CAT's 
unequivocal observation in paragraph 115 of its judgment that there was "no element of transfer from SeaFrance to the 
SCOP". 
28 PFs paragraph 3.88 
29 PFs paragraph 3.103 
30 PFs paragraph 3.103 
31 PFs paragraph 3.105 
32 Ibid. 
33 Ibid. 



 

 

6.9 The absence of a TUPE-transfer is an especially important consideration that has not 
been adequately taken into account, and given sufficient weight, in the overall 
balancing exercise undertaken by the CMA when deliberating on the jurisdiction 
question.  Equally, the CMA has not taken proper account of the impact of the Paris 
Court's prohibition on continuing activities using the ex-SeaFrance assets and the 
exceptional period of inactivity. 

7. OTHER ASSETS ACQUIRED 

7.1 In assessing the time needed and process undertaken to obtain berthing slots for the 
Vessels, the CMA notes that "many of the ferry masters and fleet management staff 
transferred from SeaFrance to MFL and accordingly, they were already known to have 
the navigational and berthing experience of operating from the Port of Dover"34.  
Firstly, the staff did not "transfer" from SeaFrance to MFL. Secondly, it is entirely 
predictable that maritime and other staff could be freely hired by any potential 
employer, especially given the redundancies undertaken by SeaFrance.  In fact, 
DFDS itself hired many ex-SeaFrance staff.  This would be foreseeable in the case of 
ferry masters and fleet management staff used to operating in the ports of Dover and 
Calais.  But in hiring such staff SCOP was in exactly the same position as any other 
potential employer and this conferred on GET no advantage over other potential 
purchasers of the Vessels.  

7.2 The fact that GET was not in a better position than other potential new entrants is 
consistent with the CMA's own finding that, "the acquirer of those assets would have 
needed to apply to the relevant authority to obtain permission to use the berths"35. 

7.3 The CMA found that "the parties encountered no material difficulties in obtaining the 
booths they required for their ferry operation"36.  This strongly suggests that third 
parties would therefore have been equally able to obtain free access to such booths.  
This is consistent with the proposition that what was acquired was not something more 
than ‘bare assets’. 

7.4 GET notes P&O's comment that "had it been successful in its bid for the SeaFrance 
domain names, it proposed to redirect these domain names to the appropriate P&O 
Ferries passenger websites, allowing customers who accessed them the ability to 
book with P&O.37"  That does not however mean that there was in fact any goodwill or 
that P&O would have been successful in generating any customer business from 
using the domain names.  GET has previously made the CMA aware of the extremely 
limited use which MFL made of the websites; they were used by MFL for information 
purposes and pass through of contacts, rather than as a means of taking customer 
bookings. 

7.5 The CMA has committed a material omission by failing to investigate whether 
MFL customers considered the MFL business to be a continuation of the 
SeaFrance business.  This should have been considered previously by the CMA.  
GET notes the CMA's comment that "we have not considered whether customers 
regard the MFL business as continuing the SeaFrance business…. due to the 
passage of time, it was not possible for us to carry out a customer survey regarding 
the extent to which customers perceived any such continuity between SeaFrance and 
MFL at the critical time (namely, the point at which MFL launched its services)"38.  This 
lacuna is not remedied by the CMA's instead reaching, "a view on how the period of 
inactivity impacted on these assets based on other evidence".39  Equally, the CMA 
cannot now excuse its omission on the basis that it is currently too late to consider the 
issue "due to the passage of time".  

                                                      
34 PFs paragraphs 3.165 and 3.169 
35 PFs paragraph 3.169 
36 PFs paragraph 3.172 
37 PFs paragraph 3.182 
38 PFs paragraph 3.184 
39 PFs paragraph 3.184 



 

 

7.6 The importance of CMA's considering customers' perception of whether there was any 
continuity in business operations is apparent from other cases.  For example, in a very 
recent OFT merger decision, the facts of which are fundamentally different to the 
Transaction40, the OFT expressly considered as an important part of its jurisdiction 
assessment, "the extent to which customers would regard the acquiring business as, 

in substance, continuing from the acquired business".41 

7.7 In relation to the data files, including customer databases, which GET acquired the 
fact that P&O submitted a bid (understood by GET to have been for just €10,000) for 
them does not in fact mean that they were valuable or put GET in a preferential 
position.  Similarly, any details of freight customers in the data files acquired by GET 
were of no "assistance in contacting passengers for marketing purposes"42. GET has 
previously submitted to the CMA that the customer information on the freight customer 
management system was so incomplete as to be considered useless. 

7.8 The CMA notes that GET did not acquire customer or supply contracts, but comments 
that "the opportunity to negotiate contracts arose relatively quickly (within five months 
of commencing operations)"43.  The additional time period during which MFL started 
negotiating new freight contracts is however very relevant to showing that there was 
not continuity and momentum between the defunct SeaFrance operations and that of 
MFL.  It should also be noted that MFL's negotiations with freight customers lasted 
considerably longer than five months, as shown in its continuing very slow growth. 

7.9 GET notes the CMA's comment that, "at the time of our initial inquiry into the merger, 
GET had not suggested that it faced any particular difficulties securing contracts for 
the 2013 period".  GET replied in its written response to the CMA's putback received 
on 26 February 2014 that this issue was in fact discussed during a hearing with the 
CMA, on 17 January 2013.  The CMA has however failed to acknowledge GET's 
previous correction of this wrong CMA statement. 

8. INTENTION UNDERLYING STATUTORY FRAMEWORK 

8.1 GET notes the CMA's "broader observations on the jurisdictional test" at paragraphs 
4.22-4.28 of the PFs.  The CMA states, "it is clear that the concept of business activity 
is a relative one and whether or not enterprises have ceased to be distinct is a matter 
of fact and degree, to be assessed in the context of the industry concerned"44.   

8.2 The CMA continues, "it is appropriate that provisions enabling authorities to review 
transactions are interpreted widely and purposively. To do otherwise would invite 
gaming of the system and the structuring of transactions and arrangements in such a 
way as to avoid merger control. A number of provisions of the Act are specifically 
aimed at anti-avoidance…."45.   

8.3 In this context, the CMA has acknowledged GET's motivation in entering the 
Transaction was not to try and avoid the UK's merger control laws - "we do not believe 
that there was an intention on the part of the SCOP or GET to engineer the 
transaction such that there might be a greater chance that it fell outside UK merger 
control rules. We recognize that throughout the process, the SCOP’s intention was to 

                                                      
40 The European Metal Recycling Limited case is very different to he Transaction, in that there was a TUPE transfer of 
staff, the sale and purchase agreement and the purchaser's internal board minutes indicate that it viewed the 
transaction as an acquisition of the business as a going concern, and the sale and purchase agreement also expressly 
provides for the payment and transfer of goodwill and business rights.  In addition, although the acquired business had 
ceased trading for three months prior to completion of the transaction, employees continued to be paid, and scrap 
continued to be collected from various merchants until they could make other arrangements. 
41 Paragraph 9 of the OFT's decision in relation to the Completed acquisition by European Metal Recycling Limited of 
five sites and certain assets of SITA Metal Recycling Limited ME/6240/13; the OFT’s decision was given on 7 March 
2014 and the full text of the decision was published on 25 March 2014. 
42 PFs paragraph 3.205 
43 PFs paragraph 3.215 
44 PFs paragraph 4.27 
45 PFs paragraph 4.23 



 

 

secure employment for ex-SeaFrance staff (and indeed to create further employment) 
in a region where unemployment is high. We also accept that GET’s involvement 
was—in its own words—opportunistic: it saw a business opportunity and it seized 
this"46.  However, the CMA's approach to jurisdiction in this case, is now materially 
wider than that taken in AAH/Medicopharma, where there was a deliberate attempt by 
a purchaser to circumvent the UK's merger regime.  Particular factors to note in the 
current case include the following: 

8.3.1 The transaction involved an acquisition of assets from a liquidator; 

8.3.2 Upon the liquidation commencing, the Paris Court, supervising the liquidator, 
had imposed an express prohibition on providing further commercial 
services using the assets; 

8.3.3 There was a continuous period of nine months between SeaFrance ceasing 
business and MFL beginning operations; and 

8.3.4 There was no transfer of SeaFrance employees to either GET or SCOP. 

8.4 GET considers that by including these factors, along with the other considerations 
challenged in this submission, the CMA is adopting a wholly disproportionate and 
unreasonably broad approach, going beyond ensuring that "provisions enabling 
authorities to review transactions are interpreted widely and purposively". 
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46 PFs paragraph 3.55 


