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EUROTUNNEL/SEAFRANCE MERGER INQUIRY REMITTAL 

COMMENTS OF DFDS A/S ON MATERIAL CHANGE OF CIRCUMSTANCES/SPECIAL 

REASON 

 

1. Introduction and summary 

1.1 This submission contains the comments of DFDS A/S (DFDS) on the question of whether 

there has been a material change of circumstances since the preparation of the Competition 

Commission's (CC) report of 6 June 2013 (the Report) that would justify the Competition 

and Markets Authority (CMA) taking remedial action other than as proposed in the Report, 

and/or whether the CMA otherwise has a special reason for deciding differently, pursuant 

to section 41(3) of the Enterprise Act 2002 (EA02). 

1.2 In summary, DFDS submits that: 

(a) The prolonged period of time that has elapsed since publication of the Report in 

June 2013, in combination with a number of other factors, should be regarded as a 

material change of circumstances and/or a special reason that would justify the 

CMA shortening the originally envisaged six month period within which Groupe 

Eurotunnel S.A. (GET) must cease operating on the Dover-Calais route to a period 

of three months at a maximum; 

(b) There has been no material change of circumstances in terms of competitive 

conditions on the short sea since publication of the Report; as such, the CC's 

conclusion in the Report that the acquisition had resulted, or may be expected to 

result, in an anticompetitive outcome remains valid, and the proposed remedial 

action remains appropriate.1 

1.3 Further detail in relation to each of these points is set out below. 

2. Timing: material change of circumstances/special reason 

2.1 Section 41(3) of EA02 enables the CMA to change its assessment of the appropriate 

remedial action following a report if "there has been a material change of circumstances 

since the preparation of the report or the Commission otherwise has a special reason for 

acting differently".   

2.2 The Report concluded, following the CC's finding of an anticompetitive outcome, that the 

most effective and proportionate remedy was to prohibit GET from operating ferry services 

at the port of Dover with any vessel for a period of two years, and with the Berlioz and Rodin 

for a period of ten years.  The prohibition was to commence six months from the date of the 

CC's Order implementing the remedy, in order to enable GET to divest the two vessels to 

a purchaser approved by the CC. 

2.3 DFDS submitted in its comments on the draft Order2 that a shorter period than six months 

would in any event be appropriate, but that this was particularly imperative given the time 

that had by then elapsed since publication of the Report.   

                                                                                                                                                                                                        
1  Save as noted in paragraph 1.2(a). 
2  Submitted to the CC on 18 September 2013. 
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2.4 Over six months on from submission of those comments (and over nine months on since 

publication of the Report) DFDS remains strongly of the view that a shorter implementation 

period is appropriate.   

2.5 DFDS submits that the following factors in combination should be regarded by the CMA as 

a material change of circumstances and/or special reason pursuant to section 41(3) of 

EA02 that would justify the originally envisaged six month period to be shortened to three 

months (at a maximum):  

(a) Given the CMA's current target date for its decision of early May 2014, and the 

required consultation period on the draft Order, it seems likely that the 

implementation period will not commence until mid-June at the earliest.  Allowing 

GET to continue its Dover-Calais operations for up to a further six months (i.e. 

effectively until the end of 2014) would be entirely at odds with the CMA's aim of 

selecting remedies that effectively address the identified anticompetitive outcome 

and that are the least costly, effective remedies;3    

(b) GET has been aware of the CC's decision and proposed remedy since early June 

2013 (and arguably since the CC's provisional findings in February 2013).  It has 

therefore already had many months to consider what arrangements will need to be 

made in order to implement the remedy.  Further, the sale of the vessels could 

easily be completed to an approved purchaser within three months (and potentially 

even more swiftly).4  Any objection by GET to a three month period would, in DFDS' 

view, merely reflect its interest in further prolonging the process and causing 

additional loss to DFDS;   

(c) DFDS' losses as a result of GET's continued presence on the Dover-Calais route 

continue to mount: these are estimated to be approximately [];   

(d) The Report found that the most likely date at that time for DFDS' exit from the Dover-

Calais route was October 2013, when the charter agreement for the Molière/Dieppe 

Seaways would come to an end.5  [] The vessel has now been sold to Stena by 

its previous owner.  [] 

(e) A three month implementation period commencing in mid-June would end after the 

peak summer season, in mid-September, thereby minimising any inconvenience to 

passengers over the holiday period. 

2.6 Further, as to the required consultation period (see paragraph 2.5(a) above), DFDS notes 

that the CC prepared a draft Order and sought comments on it (from DFDS and presumably 

also from other interested parties) in September 2013.  Subject, therefore, to any 

amendments that the CMA considers it appropriate to make, the CMA should be well-

placed to commence public consultation on the Order as soon as the final decision is 

published.  DFDS submits that it should do so, without waiting either for the time within 

which an appeal may be brought to elapse, or for the outcome of any further appeal.   

                                                                                                                                                                                                        
3  See CC8 Merger Remedies: CC guidelines, paragraph 2.13.  See also paragraph 3.24, which states that the divestiture 

period "will depend on the circumstances of the case, but will normally have a maximum duration of six months" 

(emphasis added).  This is a case where a period significantly shorter than the usual maximum is appropriate. 
4  At the 4 March 2013 hearing with the CC, Mr Gellert of DFDS commented that a vessel sale could easily be completed 

within a month. 
5  Paragraph 8.98 of the Report. 
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2.7 Such an approach would be in line with the recent Ryanair/Aer Lingus case, where a 

consultation was launched by the CC during appeal proceedings in order to avoid delay.  In 

that case the CC Deputy Chairman expressed the view that: 

"we see considerable merit in consulting on the draft Final Order at this stage to 

work through the detailed implementation of these measures and to avoid 

unnecessary delays in the event that the Tribunal upholds the CC's final report.  

This is in line with our practice in other cases [..].  We are now seeking comments 

on the draft order whilst awaiting the outcome of the Tribunal decision." (CC press 

release, 5 November 2013) 

2.8 DFDS therefore submits that the CMA should adopt a consistent approach in the present 

case, and consult on the Order as soon as possible.6   

3. Competitive conditions:  no material change of circumstances/special reason 

3.1 Aside from the factors set out above which militate towards a shorter implementation period 

for the proposed remedy, there has to DFDS' knowledge been no material change of 

circumstances in terms of competitive conditions on the short sea since publication of the 

Report that would justify the taking of remedial action inconsistent with the CC's findings.    

3.2 In particular, the viability and likelihood of exit of the relevant operators remains the same.  

The Report found that DFDS and GET were both making significant losses on the Dover-

Calais route.7  In DFDS' case, its position has not improved since the Report; indeed, as 

noted at paragraph 2.5(c) above, it has worsened by virtue of the very significant losses 

that continue to mount as DFDS maintains its presence on the Dover-Calais route in the 

face of MyFerryLink's ongoing operations.  As the CC correctly anticipated8, there has been 

no consistent or significant improvement in DFDS' market position since the Report.9  

Further, as noted at paragraph 2.5(d) above, DFDS continues to face significant challenges 

in terms of procuring and maintaining suitable tonnage for the Dover-Calais route.  

3.3 In short, that there have been no subsequent developments that would materially impact 

upon the CC's understanding of the market, competitive analysis and assessment of the 

impact of the acquisition as set out in the Report.  Its conclusion that the acquisition had 

resulted, or may be expected to result, in an anticompetitive outcome therefore remains 

valid, and the proposed remedial action remains appropriate.10 

3 April 2014 

                                                                                                                                                                                                        
6  Indeed, it remains DFDS' view that there is nothing to prevent the CMA from consulting on the Order on a contingent 

basis prior to its decision being published, as set out in Hogan Lovells' letter to the CC dated 6 December 2013. 
7  Paragraph 8.95 of the Report. 
8  See paragraphs 8.71 and 8.101 of the Report. 
9  By way of illustration, a comparison of volume shares in February 2013 and February 2014 (the most recent month 

available) indicates that DFDS' share has decreased (aggregated short sea shares – 22% v 20%; freight – 23% v 22%; 

cars – 16% v 14%; coaches – 9% v 6%)(source: DFDS analysis based on IRN data).    
10  Save in relation to the appropriate length of the implementation period, as set out in this submission. 


