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Annex 4 
Transfer of Undertakings (Protection of Employment) Regulations 2006 overview 

1.1 The Transfer Of Undertakings (Protection Of Employment) Regulations 2006 
(TUPE) prescribe when employment contracts will automatically transfer to a 
new service provider.   

1.2 TUPE applies in the event of a “service provision change” (Regulation 3(1)(b)) 
which includes: (i) an initial outsourcing, (ii) a second round tender (i.e. where 
services are transferred between service providers), and (iii) a contracting back 
in or in-sourcing.   

1.3 The staff whose employment contracts will automatically transfer are the 
“organised grouping of employees” which had the “principal purpose” of carrying 
out the “activities” on “behalf of the client” (Regulation 3(3)(a)(i)).  Taking those 
conditions in turn: 

(i) Organised grouping of employees means the group of employees 
organised by reference to the particular requirements of the client.  

(ii) Principal purpose bears its ordinary meaning; the carrying out of the 
activities need not be the sole purpose of the organised grouping, but it 
must be their principal purpose.  Relevant facts for determining which 
employees this applies to include the amount of time spent working on 
the relevant contract; the terms of the employment contract showing 
what the employee could be required to do; and how the cost of the 
employee’s services had been allocated between the different contracts 
held by the transferring service provider.   

(iii) Determining what are the activities involves considering what it is that 
the client is contracting for as opposed to any higher-level supervisory or 
strategic activities.  TUPE only applies where “fundamentally or 
essentially” the same activities will be carried out by the new service 
provider(s).  This is a question of fact.  The activities need not be 
identical (particularly where the new service provider is to expand the 
services it is offering to the client), nor is there any need for them to be 
carried out in the same location.  If, however, the new service provider is 
to provide a significantly reduced set of services, TUPE may not apply.  

(iv) The client means the entity which carries out the activities itself either 
before the outsourcing or after the insourcing, and on whose behalf the 
service provider carries out the activities (Regulation 3(1)(b)).  

1.4 There are various exclusions to the application of TUPE:  

(i) If the services are carried out by the new service provider only in 
connection with a single specific event or task of short term duration 
(Regulation 3(3)(a)(ii)).  
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(ii) If the activities concerned consist wholly or mainly of the supply of goods 
for the client’s use.  

1.5 The effect of TUPE (and Regulation 4(1) in particular) is that if there is a 
relevant transfer, employees of the current service provider who are assigned to 
the “organised grouping of employees” will become employees of the new 
service provider.  The transfer of the employment contract is automatic.  There 
is, therefore, no need to seek employees’ consent; all rights, powers, obligations 
and liabilities under or in connection with each contract of employment are 
transferred. This is subject only to the employee’s right of objection (see below). 

1.6 TUPE provides certain mechanisms for an employee to object to the transfer of 
his/her employment.   

(i) If an employee informs either the current or new services provider that 
he/she objects to becoming employed by the new service provider, 
his/her employment terminates (Regulation 4(7)).   

(ii) If an employee considers that the relevant transfer will result or has 
resulted in a “substantial change in working conditions” to his/her 
“material detriment” he/she may also resign (Regulation 4(8)).  

(iii) If an employee considers that the relevant transfer has or will result in a 
repudiatory breach of his/her employment contract, he/she may resign 
and claim constructive dismissal (Regulation 4(10)). 

Whilst (i) is treated as a “dismissal” for employment law purposes, (ii) and (iii) 
both are. 

1.7 In practice, it is common for the current/new service provider to agree an 
identified list of employees who will transfer.    
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