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ERICSSON / CREATIVE 
MERGING PARTIES’ RESPONSE TO THE CC’S ISSUES STATEMENT 

1. Introduction  

1.1 On 6 November 2013, the CC published its Issues Statement in the present 
case and invited responses to that Statement to be submitted to the CC no later 
than 5pm on 20 November 2013.  The parties have taken this opportunity, 
where relevant, to: 

(i) Cross-refer to previous submissions (most notably their joint Initial 
Submission dated 21 October 2013 (the “Initial Submission”)) which 
address the points raised by the CC in the Issues Statement.  

(ii) Expand their rebuttal of the OFT’s Decision where the text of that 
Decision - as published on 7 November 2013 (the “OFT Decision”) - 
contains additional details which were not included in the version of the 
decision that was made available to the parties on 30 September 2013.   

(iii) Provide some additional evidence to show that the proposed merger will 
not give rise to a Substantial Lessening of Competition (“SLC”).  

2. The markets in which the parties operate 

2.1 The CC states at paragraph 6 that “[o]ur current view is that the main overlap is 
in the supply of outsourced linear playout services”.  The parties agree with the 
CC and have nothing further to add to their comments at paragraphs 7.1 to 7.3 
of the 22 July 2013 Informal Submission to the OFT (the “Informal 
Submission”). 

3. Product market definition 

3.1 The CC states at paragraph 9 that “we will initially consider the impact of the 
proposed merger on contracts for linear playout services that are ‘built to order’ 
and procured through competitive tender”.  The parties agree with the CC and 
have nothing further to add to their comments at paragraphs 9.1 to 9.18 of the 
Informal Submission and paragraphs 3.1 to 3.2 of the Initial Submission. 

3.2 However, at paragraph 10, the CC goes on to say that “suppliers …may differ 
depending on the complexity of the [broadcaster’s] needs … for example (a) the 
reactivity and intervention levels of the customer’s television channel(s); (b) the 
quality and service standards required; and (c) the scale and riskiness of work 
that has to be performed”. 

3.3 The parties disagree.  In the Initial Submission, the parties described in detail 
that there was no basis for such segmentation from either the demand- or 
supply-side: 
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(i) From the demand-side, the requirement at the heart of all linear playout 
contracts is principally the same: the compilation and preparation of 
broadcasters’ content precisely in accordance with the set programme 
schedule for subsequent transmission to consumers (see paragraphs 
3.5 to 3.10, Initial Submission). 

(ii) From the supply-side, the resources required are broadly the same 
across all contracts.  Any gaps in resourcing can be easily met (see 
paragraphs 3.11 to 3.36, Initial Submission). 

3.4 More specifically with regards to the criteria identified in paragraph 10 of the 
CC’s Issues Statement:  

(i) Reactivity and interventions can be triggered by a variety of 
requirements (including live content, and late schedule interruptions and 
changes to advertising).  These are common to almost all channels 
including those serviced by Arqiva and Encompass (see paragraphs 
3.45 to 3.61, Initial Submission).  See further Annex 7.  

(ii) Quality, service and regulatory requirements are broadly the same 
across all channels (see paragraphs 3.62 to 3.63, Initial Submission). 

(iii) Scale and risk are relative to the rewards associated with contract wins, 
rather than a basis for drawing a clear segmentation between channels 
(see paragraphs 3.64 to 3.69, Initial Submission). 

3.5 A few points in relation to market definition from the expanded version of the 
OFT Decision warrant further comment: 

(i) “[The] BBC and ITV emphasised the unique complexity resulting from 
their original (and nations) programme variants, even in comparison with 
Channel 4, and that manual intervention is frequently required”.1

 

1 See paragraph 30 of the OFT Decision. 

  With 
the benefit of their experience of having served the playout needs of 
multiple channels for multiple customers, the parties disagree with this 
view (see paragraph 3.53, Initial Submission).  The parties have also 
gathered further intervention data which supports their view: over the 
period 16 to 29 October 2013 inclusive, the parties each recorded 
intervention data for their main channels according to an agreed joint 
methodology.  The data record all forms of playout intervention: (i) the 
editing of the playout list, e.g. by adding/deleting an item; and (ii) the 
push of a button to effect a change.  The data also record the reason for 
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the intervention (e.g. late delivery, live programming).  Given that neither 
party records such data as a matter of course, the parties are currently 
finalising the data collected to ensure reliability and consistency.  The 
results and methodology will be provided to the CC at a later stage as 
Annex 7 to this Response. 

(ii) “ITV emphasised that live events require opts to be manually triggered 
and involve changes by hand for each regional feed in the event of 
durations changing.  They further submitted that, whilst the use of 
contingency schedules can help, only a small amount of contingencies 
can be prepared in advance and that there is a risk of introducing errors 
through making changes so close to transmission”.2

(iii) The BBC view that “regional programming is complex when combined 
with uncertain durations …this has to be communicated to everyone by 
the main network playout director… The existence of mandatory network 
points (when all regions need to be showing the network feed) also 
increases the complexity of regional programming, with interstitial 
programming material needed to ensure that all programs come together 

  This is not, 
however, technically accurate.  [confidential] no manual intervention is 
required to start a live programme: the schedule and the studio/outside 
broadcast simply run to time and the automation software switches to 
the live studio (or outside broadcast) feed.  Switching to a commercial 
break during a live programme requires a manual trigger, but this simply 
involves the press of a button: the automation system then distributes 
this single command to all of the regions [confidential].  If the duration 
of a live event changes, or a later event needs to be added or removed, 
this is achieved by the network operator making an edit to the master 
schedule in accordance with the instructions given by the broadcaster: 
the automation software then automatically replicates that action across 
all the regions.  As regards the use of contingency schedules, the 
broadcaster may put these in place for channel scheduling in the event 
that a material live programme under- or over-runs.  These 
“contingency” schedules can be automated if the content to be added, 
amended or deleted is a network event, in which case a single, global 
edit to the master playlist will be automatically applied to the associated 
regional playlists by the automation equipment.  The only circumstance 
in which amendments may need to be made to the individual regional 
playlist is if the content to be added, amended or deleted is a regional 
event (e.g. regional news or weather), in which case the changes will 
need to be made to the appropriate regional playlist. 

 

2 See paragraph 31 of the OFT Decision. 
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at the correct time”.3

(iv) The BBC commented that “whilst last minute changes to advertising 
slots can add complexity they do not add any complexity to the 
subsequent programme schedule as it would not lead to any knock on 
effects to the schedule”.

  However, having had the experience of playing out 
the BBC’s channels, RBM’s view is that the BBC’s regional programming 
schedule is predictable and formulaic.  For example, regional news 
bulletins during BBC Breakfast are handled entirely by the BBC 
Breakfast News Gallery; regional news bulletins throughout the day (i.e. 
at 13:30, 18:30 and 22:30) are transmitted at the same time and for the 
same duration every day (with rare exceptions if a breaking news story 
occurs).  In addition to regional news, the BBC shows only two 
scheduled regional programmes per week: Inside Out and The Football 
League Show [confidential]. Such statements fail to distinguish 
between the complexity certain types of programming generate for the 
broadcaster and the complexity generated for the linear playout provider: 
the challenges posed by regional variations rest largely with the 
broadcaster rather than the linear playout service provider (see 
paragraph 3.56, Initial Submission). 

4

(a) As explained in paragraph 3.61 of the Initial Submission, the 
BBC’s statement is an over-simplification of the playout of 
advertising.  Although the amount of advertising that can be 
shown in any given period on a particular channel is regulated, 
there is scope for a significant degree of variation and alteration 
within any commercial break, which may entail interventions of 
the same nature as those required for live or regional 
programming.  

  With respect, the BBC is not in the best 
position to comment on the complexity of advertising as it is a licence-
fee-funded broadcaster.  Further:  

(b) It is not true that last minute changes to advertising slots will 
never add complexity to the subsequent programme schedule 
(as opposed to the commercial break alone): broadcasters are 
permitted to show on average a certain amount of advertising per 
hour and they will need to decide how much and when to show 
such adverts based on the slots they have managed to sell.  The 
length of an advertising slot may therefore change at the last 
minute and have a consequential impact on the remainder of the 

 

3 See paragraph 32 of the OFT Decision. 

4 See paragraph 36 of the OFT Decision. 
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programme schedule.  However, this is not a feature that is 
unique to the BBC and ITV.  First, as the BBC is not a 
commercial broadcaster, this issue does not arise at all on its 
channels.  Second, other channels, including those serviced by 
Arqiva (British Eurosport, Turner) and Encompass (Channel 5), 
require the same type of intervention as ITV when it comes to 
changes to advertising.  

(c) The impact of under- or over-running programming is also felt 
acutely on the commercial break schedule.  Given the rules on 
maximum permissible advertising per hour, additional advertising 
cannot simply be added to a commercial break to make up time 
for under-running programmes, or removed to compensate for 
over-running programmes.  In contrast, on non-commercial 
channels (like the BBC), the impact of under- or over-running 
programmes is relatively simple as branding items/filler 
programming can more easily be dropped/replaced/added.  

(d) Ericsson understands that some broadcasters are already using 
“real-time bidding auction” systems for the sale of some of their 
advertising slots.  Such bidding is conducted through a system 
that is similar to eBay, which selects the highest bid for a 
particular advertising slot up to 30 seconds before transmission.  
This means that all linear playout providers for commercial 
channels are likely to have to deal with very late delivery of 
increasing amounts of content on channels which carry 
advertising.  [confidential].  

(e) The growth of “dynamic advertising” (advertising which is 
changed up-to-the-minute to reflect the relevant programming 
and/or which is interactive with that programming) will impact 
linear playout of relevant channels.  Specific examples of the 
parties’ experiences are set out below but similar examples are 
also expected to occur on other commercial channels, 
particularly those which broadcast live sporting events (e.g. 
British Eurosport, serviced by Arqiva, and Channel 5, serviced by 
Encompass). 

• Both Channel 4 and BTSport run weekly commercials which 
contain live odds.  These are related to specific high profile 
sports content with a strong betting profile such as 
horseracing.  [confidential].  

• BTSport also plays out “picture-in-picture” commercials where 
a live source is shown within the commercial (see Figure 3.1 
below).  [confidential]. 
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Figure 3.1 
Example of BTSport “picture-in-picture” commercial  

during live programming 

 

• BTSport also schedule tickers (e.g. text display of live football 
results across the bottom of the screen) during programmes 
and commercial breaks - see Figure 3.2 below which shows a 
schedule ticker being run during a commercial break on 
BTSport.  [confidential]. 

Figure 3.2 
Example of BTSport schedule ticker during  

commercial break 
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• UKTV have also played out dynamic content for promotion 
purposes, including the displaying of tweets relating to a new 
series of “Dynamo”.  [confidential]. 

3.6 In terms of additional evidence that there is no basis for this proposed 
segmentation of the linear playout market, the parties believe that it is worth re-
stating at the outset how competition works in the outsourced linear playout 
market.  

3.7 Every broadcaster must take a “make or buy” decision in relation to linear 
playout services, not as a “one-off” decision for all time, but on an ongoing basis 
as contracts approach the end of their term.  Broadcasters will carefully 
consider the costs and risks associated with the provision of their linear playout 
services in deciding whether to opt for an in-house or outsourced model. 
Success in the linear playout market is therefore driven by an ability to 
demonstrate an efficient and effective outsourcing service.  This could be 
demonstrated by outsourcing in a related field (e.g. distribution or IT) and 
means that current suppliers, such as RBM, Technicolor, Arqiva and Encompass 
are constantly vulnerable to competition from other actual and potential 
providers of linear playout services, as well as to the customers deciding that in-
house supply would now be the preferred option.  Moreover, the dynamic nature 
of the technology means that changes to the competitive landscape are 
expected by the time the BBC and ITV contracts come up for renewal (in 2017 
and [confidential] respectively).  Current technology developments point 
towards an increasingly IT-based infrastructure.  This is already having an 
impact as it opens the door to large-scale managed service providers such as 
Atos, Accenture and IBM, among others.     

3.8 More specifically, in contrast to the claims that linear playout for certain 
channels can be distinguished on the basis of the scale and risk associated with 
those services, the parties have previously highlighted the fact that high service 
levels are required across a wide variety of channels broadcast in the UK 
(paragraph 3.8 and Table 3.1, Initial Submission) and financial penalties (service 
credits) are not generally higher for a specific sub-set of customers (paragraphs 
3.9 to 3.10 and Table 3.2, Initial Submission).   

3.9 Service credits are used by broadcasters to drive outsourcing behaviour.  As a 
result, negotiations regarding service credits are often driven by a desire to 
achieve the required levels of service delivery performance rather than being 
used to punish poor performance.  For example: 

(i) Customers may waive service credits where the cause of the error was 
improvement/repair works:  

(a) [confidential]. 

(b) [confidential]. 
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(c) [confidential].  

(ii) Customers may waive service credits in favour of re-investing the 
service credits to improve the playout environment: 

(a) [confidential]  

(b) [confidential]  

(c) [confidential] 

4. Geographic market definition  

4.1 The CC states at paragraph 11 that “we will initially consider the proposed 
merger on the basis of a UK frame of reference”.  The parties agree with the CC 
and have nothing further to add to their comments at paragraphs 9.19 to 9.22 of 
the Informal Submission and paragraphs 4.1 to 4.6 of the Initial Submission. 

5. Assessment of the competitive effects of the merger 

Counterfactual 

5.1 The CC states at paragraph 12 that: “the appropriate counterfactual should be a 
scenario in which Red Bee and Technicolor would both continue to be 
competitors independent of each other”.   

5.2 Although the parties have not conducted any specific internal analysis on their 
most likely strategy absent the merger (see paragraphs 2.15 and 2.16, Initial 
Submission), in light of the questions on this point at the site visit on 
1 November 2013, they have provided some further details below. 

Ericsson 

5.3 After Ericsson acquired Technicolor in July 2012, [confidential].5

5.4 [confidential]. 

   

5.5 The key rationale behind Ericsson's acquisition of RBM is [confidential].  

5.6 In the absence of the merger, Ericsson would [confidential].     

 

5 [confidential] 
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RBM  

5.7 See Confidential Annex 2.  

Theory of harm 

5.8 The CC explains at paragraph 13 that it is considering: “whether the proposed 
merger could give rise to … price rises and a degradation of quality of service - 
including the potential for future innovation”. 

5.9 As described in detail in the Initial Submission (see sections 3 and 5), the linear 
playout market is a bidding market and the competitive dynamics within the 
market must be considered accordingly.  In particular, it should be noted that 
(i) most contracts are still in their first generation such that the competitive 
nature of the market has not (recently) been tested for these contracts; (ii) 
Arqiva and Encompass are strong competitors and credible bidders for all 
contracts (including the BBC and ITV); and (iii) switching between third party 
supply and in-house supply is also viable.  Looking at these aspects of the 
market together, there is no basis on which to conclude that the transaction 
would give rise to an SLC. 

5.10 More specifically, and as noted in paragraph 9 of the Issues Statement, this is a 
build-to-order market.  This has two important implications which support the 
competitiveness of rival bidders: 

(i) Contract staff transfer under TUPE. 

(ii) Technology requirements are built bespoke for a given contract.   

5.11 These features are explored further below. 

Staff 

5.12 As described in the Initial Submission (see paragraphs 3.31(ii) to 3.33, Table 3.4 
and Annex 13), the majority of the parties’ employees are dedicated to a 
particular contract, such that on a change of supplier, they would be entitled to 
transfer to the new supplier under TUPE.  This means that any new supplier (or 
customer if an in-house option is chosen) would automatically be entitled to a 
pool of experienced staff to operate any contract that it wins.  A brief summary 
of the operation of TUPE is attached at Annex 4. 

Technology  

5.13 The basic elements of a playout system are common across providers today: 
the inputs (tapes, files or live feeds) and the outputs (video streams) are the 
same in all cases.  As the technology evolves from a more specialised 
hardware-centric model to a more generalised software-centric model, all 
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providers are going through a similar skills evolution and this will lead to a more 
IT centric skills base across providers and open the market to more general IT 
providers. 

5.14 As the parties explained in the Initial Submission (paragraph 5.37), because of 
the build-to-order nature of the market, equipment is typically purchased for the 
broadcaster’s requirements at the outset of the contract and amortised over the 
life of the contract.  When a contract comes to an end, the vast majority of the 
equipment used to service that contract will be obsolete due to the fast pace of 
technological development in this area and, in all but exceptional cases, the 
equipment will be removed and discarded.  Equipment can be re-used but this 
is very rare.  For example, the only piece of equipment that Technicolor was 
able to re-use [confidential]. See further paragraph 3.11 and footnote 8 of the 
Initial Submission.  

5.15 The wide availability of technology and the fierce competition between the 
suppliers active in the market is illustrated by: 

(i) Both of the annual trade shows (National Association of Broadcasters in 
the US and International Broadcasting Convention in Europe), which 
saw significantly increased numbers of exhibitors and attendees this 
year. The traditional vendors are competing through expansion of their 
product portfolios, while the move towards software and commodity 
hardware is lowering the barriers to entry for new entrants.  The parties 
have observed even greater competition between vendors at both a 
price level (lower costs) and a choice level (more vendors in each 
category of product).  

(ii) [confidential]. 

5.16 In addition, equipment suppliers in this market provide their customers with 
extensive support services, including the provision of on-site technicians to 
assist with on-the-spot problems.  [confidential].   

5.17 These features contribute to the ease with which contracts change hands.6,7

 

6 In addition, contracts for linear playout services typically include detailed exit and transition provisions, setting out the 
steps that must be followed, within a specified timeframe, in the event of the transfer of the contract to another third 
party provider or the transfer of these services in-house – see further paragraphs 8.29 to 8.30 of the Informal 
Submission. 

  
This ease of switching is further illustrated by means of examples: 

7 It is precisely this ease of switching which means that current market shares offer an incomplete and inaccurate 
picture of market dynamics.  For completeness, a revised set of market shares based on current installed customer 
base can be found at Annex 5.  These shares have been updated to take account of recent contract wins and losses 
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(i) [confidential]. 

(ii) [confidential].8

5.18 As described above, the CC considers drawing a narrower market by reference 
to client requirements and states at paragraph 14 that “[broadcasters] with more 
complex requirements may not have the same degree of choice as other 
broadcasters within the market and may therefore be more likely to be impacted 
by the removal of a key competitive constraint”.  The competitiveness of the 
market does not however rely on 100% participation in every tender.  As a 
result, even if it were right that certain competitors may choose not to bid for 
every contract, sufficient competition in the market remains that no substantial 
lessening of competition would arise from the merger (see paragraphs 5.6 to 
5.17, Initial Submission). 

 

5.19 The idea that the proposed merger could result in a substantial lessening of 
competition appears to stem from certain third party comments to the OFT that 
they consider only the merging parties to be credible bidders for certain 
contracts.  A key statement to this effect was included in paragraph 54 of the 
version of the OFT Decision shared with the parties.  However, in the public 
version, this statement has been redacted, casting doubt on the credibility of 
this commentary.   

5.20 In any event, the notion of the parties being the only credible providers for 
certain linear playout contracts (namely the BBC and ITV) is contradicted, inter 
alia, by: 

(i) Paragraph 175 of the expanded OFT Decision, in which it is confirmed 
that “one competitor said that it does have the required experience and 
expertise to provide outsourced linear playout successfully to the BBC 
and ITV”.   

(ii) The 2007 tender for the ITV contract, for which [confidential] were also 
invited to tender. 

(iii) [confidential]: see further paragraph 5.21 of the Initial Submission. 

                                                                                                                                          

(in particular, Arqiva’s win of the Turner contract and the shut down of the ESPN Classic and America channels due to 
the loss of sporting rights, which took place in August 2013).  However, as the parties set out in the Initial Submission, 
an assessment of the market by reference to value market shares (skewed by the [confidential] contracts awarded 
many years ago) does not give sufficient weight to recent contract tenders – shares based on contracts tendered in 
the last five years show a different story (see paragraphs 5.45 to 5.48 and Table 5.2, Initial Submission). 

8 See further documents provided at Annex M18 3.4(i) and (ii) of the Supplementary Response to the Market 
Questionnaire of 19 November 2013.  
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Proposed analysis 

5.21 In assessing its theory of harm, the CC has set out a number of different factors 
which it expects to form the basis of its analysis.  For the reasons set out below, 
when the market facts underpinning each of these factors are considered, it 
becomes apparent that on none of these bases, either individually or 
collectively, can the transaction be said to give rise to a substantial lessening of 
competition. 

Close competitors 

5.22 The CC states at paragraph 16(a) that it will consider whether the parties are 
“close competitors for some or all customers”.  The market facts show that they 
are not (see further paragraphs 5.27 to 5.29 and Table 5.1, Initial Submission): 

(i) There are no examples of customers switching between the parties. 

(ii) There are no examples of the parties being shortlisted in relation to the 
same tender. 

5.23 Further, picking up certain points in the expanded OFT Decision: 

(i) In relation to the 2007 ITV tender, it is noted that “ITV said that both 
RBM and Technicolor demonstrated an understanding of ITV’s complex 
broadcast chain”9

(ii) The OFT Decision notes that “following the 2010 World Cup incident, 
ITV considered switching its linear playout provider”

.  ITV does not, however, appear to preclude that other 
suppliers also understood its broadcast chain, nor that those other 
suppliers have - since 2007 - gained such an understanding.  Indeed,  
the tender data supplied by the parties at Table 5.1 of the Initial 
Submission clearly demonstrate that third party linear playout providers  
have the capability to understand complex broadcast chains, including 
that of ITV (see e.g. paragraphs 5.8 and 5.9 of the Initial Submission in 
relation to Arqiva and Encompass in particular).  By contrast, Technicolor 
has not won a single linear playout services contract put out to open 
tender since 2009 [confidential] (see further paragraph 5.11, Initial 
Submission).  It is therefore illogical to conclude that Arqiva and 
Encompass, despite their successes since 2009, are not credible 
bidders for the ITV contract while Technicolor, which has won nothing 
over the same period, is a credible option.   

10

 

9 See paragraph 83 of the OFT Decision. 

. The suggestion 

10 See paragraph 85 of the OFT Decision. 
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from the OFT Decision is that ITV considered switching to RBM (and no 
other alternatives).  However, if ITV did consider a switch to RBM, it did 
not act upon it; RBM was never approached by ITV.11

Customer requirements 

 

5.24 The CC states at paragraph 16(b) that it will also consider the “requirements of 
customers and how they might vary [to see whether they support drawing a 
narrower market definition]”.   

5.25 There is no substantial variation in customer requirements from a demand- or 
supply-side perspective (see part 3A, Initial Submission).   

Sensitivity to changes in price/quality 

5.26 The CC states at paragraph 16(c) that it will also consider the “sensitivity of 
customers to changes in price or quality”.  It is clear that customers in this 
market have a significant degree of buyer power and are able to exert a 
considerable degree of downward pricing pressure on their suppliers by making 
credible threats to switch to other suppliers or in-source the provision of their 
playout services: 

(i) Details of the parties’ recent experiences are set out at paragraph 8.21 
of the Informal Submission and clearly show that customers would not 
stand by their incumbent suppliers should prices be raised or quality 
levels drop. 

(ii) [confidential].  

(iii) [confidential].  

Barriers to entry  

5.27 The CC states at paragraph 16(d) that it will consider the “extent to which there 
are barriers and/or impediments to switching provider”.  As described in the 
Initial Submission, there are limited, if any, barriers or impediments to switching 
provider.  This is illustrated for example in the tender data (Annex 12, Initial 
Submission) and paragraphs 5.30 to 5.31 and 5.51 to 5.59 of the Initial 
Submission, which demonstrate that switching can and does occur. 

 

11 [confidential] 
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5.28 The fact that the technology required to provide linear playout services is 
industry-standard and that relevant staff will transfer across as a result of TUPE 
(see further paragraphs 5.10 to 5.17 above) also facilitates switching.  It is 
therefore no surprise that customers such as [confidential] (see further 
paragraph 5.17(ii) above). 

5.29 At paragraph 16(e) the CC says that it will also consider the “costs and the 
likelihood of potential suppliers entering the market”.   Whilst costs are entailed 
in market entry, these are for the most part not incurred until after the contract 
has been awarded: in the meantime, the only costs associated with bidding are 
the management time involved in preparing the bids, which is an ordinary 
course cost of business (see further Annex 14, Initial Submission).  The build-to-
order nature of the market means that any barriers to entry and expansion are 
surmountable:  (i) sunk costs are limited as costs are not incurred until after a 
contract has been awarded, (ii) staffing needs are addressed by the operation of 
TUPE and freelance personnel which can be hired, (iii) any up-front investment 
required by a contract is generally amortised over the life of the contract, and 
(iv) the need for investment applies equally to incumbent suppliers (see 
paragraph 5.30, Initial Submission). 

5.30 Competitors may also take advantage of their existing outsourcing relationships 
with broadcasters and seek to expand those customer relationships through 
supplying linear playout services.   

5.31 A “map” of broadcast-related services outlining the different broadcast-related 
services suppliers used by the main UK broadcasters is included in Annex 6.  
That shows that companies such as Arqiva, Encompass, GlobeCast, Deluxe, 
Atos and Accenture already have well-established relationships with a number 
of UK broadcasters which they will no doubt seek to expand in future.   

In-house supply 

5.32 The CC has also said (paragraph 16(f)) that it will consider the “feasibility and 
cost of … in-house”.  As explored in the Initial Submission, every broadcaster 
has to take a “make or buy” decision in relation to linear playout services on an 
ongoing basis.  This means that in-house supply remains a viable option (and 
the “services map” at Annex 6 shows that in-house functionality remains an 
important resource across a range of broadcast services), facilitated by certain 
particular features of the market (see paragraphs 5.32 to 5.38, Initial 
Submission): 

(i) Staff dedicated to a particular contract will transfer across to the 
broadcaster should it choose to bring playout services in-house and any 
additional staff can be hired from a pool of freelancers active in the linear 
playout market (see also Annex 4); and  
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(ii) Equipment can be sourced from the same suppliers used by an 
outsourced provider of linear playout - there is vibrant competition for the 
supply of relevant technology (see further paragraph 5.15 above). 

5.33 Further, the OFT Decision identifies that: 

(i) A certain broadcaster “would be prepared to switch their linear playout 
requirements in-house in response to a price rise in outsources linear 
playout services”12

(ii) “[E]vidence from some of the larger broadcaster in this segment was 
mixed on their ability to move their linear playout operations in-house. 
Those who did not consider in-house an option cited obstacles such as 
the level of investment required and the lack of experience in this area… 
Those who did think that in-house provision may be feasible seemed to 
be relying on their current capabilities in relation to their non-reactive 
programmes. The majority of respondents submitted that it is unlikely 
that in-house provision would provide a constraint on the parties post 
merger”

.  This demonstrates that the threat of in-house does 
provide a competitive constraint.  

13

(iii) “Some broadcasters also expressed doubts about the quality of in-house 
provision”.

.  However, it is clear that current capabilities are not the right 
benchmark - broadcasters can easily expand their existing capabilities.  
As described above, staff and equipment can be readily procured and 
broadcasters can also make use of specialised systems integrators (see 
paragraph 3.35, Initial Submission). 

14

New technology  

  This view does not stand up against market facts as many 
broadcasters either already operate linear playout in-house or retain the 
ability to do so: e.g. Sky, the BBC and ITV (see paragraph 5.39, Initial 
Submission). 

5.34 The CC will also explore (paragraph 16(g)) “whether new technological or 
market developments may facilitate the emergence of new business models for 
providing playout services”.  The pace and extent of technological change have 
made the provision of linear playout services a more generic activity.  
Advancements in technology are mainly driven by technology suppliers and are 

 

12 See paragraph 102 of the OFT Decision. 

13 See paragraph 124 of the OFT Decision. 

14 See paragraph 125 of the OFT Decision. 
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simplifying playout operations and reducing the need for experienced 
operational staff (see paragraphs 3.21 to 3.22, Initial Submission).  This change 
in the provision of linear playout services facilitates entry into the market by IT 
players such as Accenture and Atos (see paragraph 5.17, Initial Submission). 

5.35 One more specific area of technological development is the switch from tape-
based content to file-based content.  Although a number of large broadcasters 
such as [confidential] and [confidential] still deliver a significant proportion of 
their content to linear playout providers on tape, the growing trend in the 
industry is for file-based delivery.  New broadcasters, such as [confidential], 
rely almost exclusively on files.  The parties expect all broadcasters to switch to 
file formats in the medium-term: [confidential]. Tapes are expected to decline 
in usage significantly over the next two years.  

5.36 While the eradication of tapes will cut the costs associated with maintaining 
tape-specific broadcast equipment (including associated staffing and storage 
costs), reliance exclusively on files will mean that service providers will have to 
introduce systems to receive large files, store them, compare them against the 
schedule and raise alarms if there is content missing.  This will necessitate an 
increase in network storage capacities to accommodate significantly more data.   

5.37 File-based formats can be handled with more generic IT infrastructure, and can 
accommodate much greater levels of non-linear activity. 

5.38 Although difficult to predict with certainty, overall staffing levels are unlikely to 
change significantly but will necessitate a change in emphasis - file-formats will 
likely entail a greater need for IT and data centre support staff, neutralising the 
reduction in staff needed to physically handle the media asset (i.e. staff 
currently dealing with tape ingest: registering, physically handling, storing and 
returning tapes).   

5.39 One further feature of the switch to files is that broadcasters are likely to take 
more responsibility for the rectification of errors in their digital files, meaning that 
file-based content is more likely to be transmission ready when delivered to the 
linear playout provider.  [confidential].  

Countervailing factors - new entry  

5.40 Industry facts demonstrate that entry would be timely, likely and sufficient.15

 

15 Issues Statement at paragraph 17(a): “whether entry would be timely, likely and sufficient”. 

  
This is evidenced by the activities of Deluxe, Arqiva and Encompass (see 
paragraph 5.55 and 5.57, Initial Submission), and further by the tender data 
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which shows the growth of, amongst others, GlobeCast, Deluxe, WRN and Euro 
Media Group (see paragraph 5.59). 

5.41 Further, the expanded OFT Decision acknowledges that entry would happen 
and states that “the most likely firms to expand into serving level one customers 
are Encompass and to a lesser extent Arqiva”.16

5.42 The expanded OFT Decision also notes that “[s]ome providers indicated that 
they may not be able to expand sufficiently to meet certain broadcasters’ 
requirements, and that there would be risks in doing so, given that so few 
customers require such capacity”.

   

17

5.43 As the parties have noted in paragraphs 3.11 to 3.36 of the Initial Submission, 
from a supply-side perspective, the resources required to service any linear 
playout contract are broadly the same.  In addition, all suppliers of linear playout 
services benefit from engineering and technical support staff (sometimes on-
site) provided by their equipment suppliers.  “Experience” is therefore less 
relevant when it comes to tendering for new customers as it will be inherent 
within the staff that transfer across under TUPE and the engineering and 
technical support provided by a linear playout provider’s equipment suppliers. 

  However, this view ignores the build-to-
order nature of the market, and also does not affect the conclusion that, even if 
certain industry participants might not bid for a full range of contracts, sufficient 
alternatives remain which would do so to ensure that the proposed merger 
would not give rise to a substantial lessening of competition.  Furthermore, 
given the number of competitors currently active in the market, as well as 
potential new entrants, the parties do not view the market as limited on the 
supply-side. 

5.44 In terms of the background of the linear playout service provider’s staff, no 
specific educational background is required, rather service providers are 
generally looking for people with previous experience in other playout facilities – 
such staff are widely available.  The parties employ staff from the industry pool, 
which includes both permanent and freelance employees.  This means that both 
of the parties recruit from and have lost staff to their competitors (or customers, 
if they maintain playout operations in-house) (see paragraphs 3.18 to 3.19, 
Initial Submission).18

 

16 See paragraph 159 of the OFT Decision. 

   

17 See paragraph 47 of the OFT Decision. 

18 For reference, the Master Control Room staff generally have a broadcast engineering background while the 
management staff are largely made up of promotions from current staff. 
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5.45 This illustrates that it is by no means difficult for a linear playout service provider 
to gather the necessary experience.  

Countervailing factors - buyer power   

5.46 The CC states at paragraph 17(b) that it will consider “whether [customers] have 
countervailing buyer power”.  It is clear that customers do have significant buyer 
power.  Broadcasters are generally large, sophisticated players who can 
encourage or sponsor new entry to ensure competitive rivalry amongst bidders 
(see paragraphs 5.40 to 5.41, Initial Submission), and who can (and do) exert 
downwards pricing pressure on their existing suppliers (see paragraph 5.26 
above). 

5.47 Further, the parties themselves are reliant on large customers, which means 
that their market position can easily change if they lose these contracts.  These 
customers are therefore particularly well-placed to use the tender processes to 
ensure competitive prices and service levels.  In addition, these contracts are 
non-exclusive, which provides an extra incentive to ensure customer 
satisfaction (see paragraph 5.61 to 5.62, Initial Submission).   

Countervailing factors - efficiencies    

5.48 The CC says that it will also consider whether “[efficiencies arising from the 
merger] offset the effects of any loss of competition resulting from the proposed 
merger” (paragraph 17(c)).  As described in the Initial Submission (see 
paragraph 2.13), Ericsson expects to benefit from synergies following the 
transaction.   

5.49 [confidential].  

5.50 As shown above (see paragraph 5.31 and Annex 6), numerous third parties are 
already well-placed to build on their existing relationships with broadcasters.  

6. Possible remedies and relevant customer benefits 

6.1 For the reasons described above, the merger will not result in a substantial 
lessening of competition.  At this stage, the parties do not therefore have any 
further comments on the issue of remedies.   
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