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ANNEX 3 

Key Observations of CC’s Use of Third Party Evidence 

1. Introduction 

1.1 The CC’s Provisional Findings place extensive reliance on the views of third parties to 

support the provisional conclusion that the transaction gives rise to an SLC.  In this 

Annex, we examine the evidence provided by third parties during the CC’s investigation 

to date (to the extent it has been made available to AkzoNobel).  These comprise: (i) 

summaries of third party hearings held with the CC, (ii) summaries of responses from 

third parties to the CC’s market questionnaires, and (iii) comments of customers 

included in the text of the Provisional Findings. 

2. Procedural deficiencies 

CC’s approach to redactions means AkzoNobel cannot fully assess the third party 

concerns about the merger 

2.1 The views of certain third parties are decisive for the CC in its Provisional Findings.  

Despite the reliance placed on third party comments, the information provided to 

AkzoNobel to the CC has been heavily redacted and aggregated, nominally to ensure 

that the identity of respondents is not disclosed.  This has been the case even where 

those customers have publicly stated their position.    

2.2 The CC’s approach has made it impossible for AkzoNobel to understand and assess 

fully the evidence on which the CC clearly attaches great importance to support a 

finding of an SLC and the exact nature of concerns raised by customers (including 

whether they are serious competition concerns, other commercial concerns, or merely 

reflections of a willingness to support the Bocchio family in their campaign to stop 

AkzoNobel from exercising the call option which it had previously agreed with ICI). 

2.3 While AkzoNobel recognises that the CC has obligations to respect customer 

confidentiality under the Enterprise Act 2002, we also note the comments of the 

Competition Appeal Tribunal in Sports Direct International plc vs. Competition 

Commission: 

We were persuaded that Sports Direct was, at least potentially, adversely 

affected by the suggested findings of fact and conclusions contained in the 

working papers and that real injustice would have resulted from the CC’s 

decision to withhold material information and/or analysis supporting those 

findings.1 

 

1 [2009] CAT 32, at paragraph 58.  The CC decided to withdraw the decision in question before the CAT was required to 

reach a conclusion on the merits of the decision. 
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2.4 The CC’s approach to date in this inquiry bears striking similarity to the Sports Direct 

case.  While AkzoNobel’s review of the submissions of third parties shows that, in large 

part, they do not actually support the strident views of the CC, the inability to examine 

and respond to the evidence upon which the CC is purportedly relying to find against 

the merger, is adverse to AkzoNobel’s legitimate interests in responding to the 

Provisional Findings.   

2.5 To the extent that the CC has provided AkzoNobel with information on customer 

reaction, this has been aggregated to such an extent that AkzoNobel is not aware of the 

(i) market segment in which the particular customer is active, (ii) the size of the 

customer (e.g. whether it is a global or pan-European customer with substantial buyer 

power), (iii) the location of the customers (e.g. whether it has operations in the UK), and 

(iv) the identify of the incumbent supplier to the particular customer for the products in 

question.  This exacerbates the difficulty AkzoNobel has faced in responding to the CC’s 

Provisional Findings.2        

Provisional Findings based on views of small sample of customers 

2.6 The CC’s open invitation to third parties to comment, which was issued following the 

OFT’s referral of the transaction on 23 May 2012, appears not to have attracted a single 

submission from any third party.  This prima facie indicates low level of concern (or 

interest) in the transaction among participants in the metal packaging industry and in 

downstream markets of metal packaging. 

2.7 Comments from third parties appear therefore to have been derived entirely from the 

questionnaires sent by the CC to customers and competitors and from the hearings held 

with selected industry participants in June and July 2012.   

2.8 The CC sent questionnaires to 38 customers out of a total customer pool in the EEA of 

more than 130 (i.e. less than 30% by total pool).  Of these 38, it received responses 

from just 18 – a response rate of less than 50% (or less than 15% of the total pool).  Not 

all customers answered every question and in no case were customers unanimous in 

their response.  The CC’s approach can be contrasted with that of the Bundeskartellamt 

(BKartA), which issued questionnaires to 54 customers and received responses from 

30. 

2.9 The CC attempts to justify this poor sample size and response rate by consistently 

referring to the fact that these customers account for a “significant” proportion in volume 

and value terms of demand for coatings in the B&B and FCG sectors.  There are two 

problems with the CC’s justification: 

(i) the “significant proportion” is accounted for primarily by a small number of large 

pan-European or global metal packaging producers, particularly in the B&B 

 

2 [CONFIDENTIAL].     
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packaging sector.  These are sophisticated businesses, well-skilled in 

techniques aimed at extracting the best terms from their suppliers (and which 

will continue to do so following the ANPG/Metlac merger).  Thus, without any 

justification, the Provisional Findings appear to attach more weight to the views 

of the parties’ larger customers rather than smaller customers;3 

(ii) the CC admits that many of the largest metal packaging producers in the FCG 

sector did not respond to the market questionnaire.  It is also of concern that the 

CC did not hold hearings with major international suppliers in the FCG sector, 

such as Mivisa and Massilly. 

CC questionnaire likely to lead to unclear or directed outcomes 

2.10 AkzoNobel has highlighted the fact that key questions in the CC’s market questionnaire 

are not drafted in a satisfactorily balanced manner and are highly likely to have led to 

vague or directed outcomes of little evidential weight.4  In particular, AkzoNobel has 

highlighted the following concerns: 

(i) The CC’s key questions in relation to the cost of switching (which the CC 

identifies as a major barrier to expansion) are vague and unclear.  In these 

questions, the CC does not define or give any guidance to customers as to what 

is meant by cheap, medium or expensive in terms of the costs of switching.  

This is in contrast to the CC’s questions in relation to the relevant timescale, 

where customers are provided with ranges of 0-6 months, 6-12 months, 12-24 

months and 24 months+.   

(ii) The key questions on price, closeness of competition and bargaining power 

were highly likely to direct respondents towards particular outcomes.  None of 

these questions, in particular the question relating to price, conforms to the 

principles set out in the CC’s own “Good Practice in the Design and 

Presentation of Consumer Survey Evidence in Merger Inquiries”.  The Good 

Practice Guidelines state that “a question that is presented in a way that leads 

consumers to one response in preference to another (irrespective of their actual 

view) is biased, and unlikely to be of evidential value.” 

3. Competitive effects of the merger   

3.1 The summaries of hearings held with third parties reveal the majority have no concerns 

with the proposed transaction.  Other suppliers of metal packaging, whether large or 

small, were unanimous that no competition issues arose, particularly in the UK.  This 

 

3 The weight attached to the views of these powerful customers is clear from the Provisional Findings.  For example, the 

CC’s conjecture that Metlac is used as a “stick” to constrain ANPG, Valspar and PPG, is derived directly from the 

submissions of Crown, while the hypothesis that small suppliers cannot enter the B2E segment originates in 

statements made by Rexam.     

4 Response to Provisional Findings, at paragraph 3.6. 
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would be a highly unusual situation in the case of a proposed merger which would 

ostensibly significantly strengthen the power of a rival.  The CC heard the following:  

PPG did not anticipate any significant changes to the market should the merger 

between AkzoNobel and Metlac happen or not. Neither outcome would change 

the dynamics of the market. Because there were so many different suppliers of 

similar coatings across the EMEA market, customers had a multitude of 

alternatives and so would still have more than two or three choices of what 

supplier to use.5 

Valspar did not expect the merger to affect the market that much because there 

were already a number of competitors in rigid packaging and industrial coatings 

markets and because AkzoNobel was already a shareholder in Metlac and so 

the two companies were already cooperating with each other to some extent. If 

anything, the merger might prove to be a positive for both companies in terms of 

improving synergy with purchasing and also from a technical point of view.6 

Diostyl stated that to its knowledge, apart from the beverage spray market, 

Metlac was probably not a very significant competitor in the UK and therefore it 

would struggle to see why there would be any significant area of competition 

within the UK should AkzoNobel acquire Metlac.7 

Salchi fully agreed with the conclusion of the Bundeskartellamt to allow the 

AkzoNobel-Metlac merger to proceed. Salchi also noted that Metlac was a very 

good and quick imitator. … AkzoNobel’s acquisition of Metlac would create 

space in the market and customers would look for alternative suppliers. If 

customers needed to source more products from Salchi, as a consequence of 

the merger, Salchi would try to meet this demand and, if needed, consider 

moving capacity.8 

3.2 A number of customers also saw no prospect of a substantial lessening of competition 

arising from AkzoNobel’s acquisition of Metlac.  In particular, the most significant UK-

based FCG customer (Caldicot) effectively dismissed the merger as irrelevant from a 

UK perspective, as Metlac’s presence was negligible.  Customers had the following 

views: 

Caldicot did not think that the merger between AkzoNobel and Metlac would 

have any significant effects on the market. It believed that one of the main 

reasons AkzoNobel wanted to acquire Metlac was to give it re-entry into the 

 

5 Summary of CC’s hearing with PPG, 19 June 2012, at paragraph 24. 

6 Summary of CC’s hearing with Valspar, 29 June 2012, at paragraph 24. 

7 Summary of CC’s hearing with Disostyl, 13 June 2012, at paragraph 19. 

8 Summary of CC’s hearing with Salchi, 20 June 2012, at paragraphs 13 and 16.   
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external B&B coatings segment of the market from which it had withdrawn some 

years ago.9 

Ball said that the acquisition of Metlac by AkzoNobel would lead to a reduction 

in the number of qualified suppliers able to provide Ball […]. However, it had no 

competitive concerns regarding the transaction as sufficient competition would 

remain.10 

3.3 The views of Rexam and Crown are both very substantially redacted from the 

summaries of their respective hearings with the CC.  Rexam stated that “the acquisition 

of Metlac (‘the market price and innovation driver, and the go-getter’) by AkzoNobel 

would affect competition in the external coatings market”; its further elaboration on this 

is redacted.  Crown stated that it occasionally used Metlac as a stick to improve the 

pricing of AkzoNobel, Valspar and PPG, but noted that “if the AkzoNobel–Metlac merger 

were to proceed, Crown would attempt to develop the smaller suppliers in the market 

further in order to take some business away from a combined AkzoNobel–Metlac 

business”.11  The only other EEA supplier of B&B coatings, Can-Pack, (which has a UK 

plant in Scunthorpe) would appear to have raised no concerns with the transaction.   

3.4 FCG packaging producer Ardagh did not expressly say that there would be a negative 

impact as a result of the transaction.  Ardagh noted that “it did not expect the quality of 

products to be particularly affected because PPG, Valspar and AkzoNobel were all still 

good companies”.  Ardagh added however that the merger would remove Metlac (which 

it described as a nimble player) from the market and noted that “in terms of price, 

Metlac were often the lowest cost price leader and so there could be an impact on 

costs.”12   

3.5 The summaries of customer responses to the market questionnaire also demonstrate 

that there is far from industry consensus on whether the transaction raises concerns 

(whether competition, commercial or other concerns).  Indeed, there would appear to be 

a substantial level of indifference from the rest of the industry to the transaction and the 

disputes between AkzoNobel and the Bocchio family.  The CC received responses from 

only 18 customers.  

3.6 While 14 customers stated that they expected the merger to result in “weakened 

competition”.13  The CC does not define what it means by weakened competition, and 

customers provided a diverse range of views (or none at all) as to what exactly the 

 

9 Summary of CC’s hearing with Caldicot, at paragraph 15.   

10 Summary of CC’s hearing with Ball, at paragraph 15. 

11 Summary of CC’s hearing with Crown, at paragraph 18.   

12 Summary of CC’s hearing with Ardagh, at paragraph 15. 

13 Summary of customer responses provided by the CC to AkzoNobel, Question 14.   
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competitive effects would be.  Any merger results in an immediate reduction in the 

number of competitors, but that does not equate to a substantial lessening of 

competition.  Among the 14 customers, it appears that in no case was there unanimous 

consensus on the effects of the merger: 

(i) We are informed that eight customers said they expected prices to increase.  

The CC places very significant reliance on these eight responses; 

(ii) Two customers voiced concerns that the quality of products may deteriorate.  

The CC does not consider this likely to happen and discounts these views; 

(iii) A further two indicated the risk of less effective technical support and “poorer 

cooperation”.  Again the CC appears not to attribute much significance to these 

claims; 

(iv) Only one customer identified product range rationalisation as a concern.  

Despite this isolated view, unsupported by evidence, the CC identifies 

rationalisation as a potential detriment to customers. 

3.7 The CC’s market questionnaire shows that the majority of the market has raised no 

concerns whatsoever with respect to the proposed transaction.  Of the limited feedback 

the CC has received, no other suppliers of metal packaging coatings have raised a 

concern and responses from suppliers of metal packaging are far from conclusive – with 

some, like Ball and Caldicot, expressly confirming that they have no concerns at all.           

4. Metlac as a pricing constraint 

4.1 In its Provisional Findings, the CC claims to have “evidence from third parties which 

purchase a substantial share of their demand from Metlac that it is one of the lowest-

price competitors in the supply of metal packaging coatings and that its pricing is used 

to extract better terms for customer event when the customer does not switch to 

Metlac”.14  Moreover, the CC “places most weight on the evidence provided regarding 

Metlac’s low pricing strategy” because “the evidence received is generally consistent 

from both large and small customers, across the B&B and FCG markets”.15   

4.2 As noted above, just eight customers, (accounting for 20% of those customers to whom 

a questionnaire was sent and less than half the respondents to that questionnaire), 

responded that they expected prices to increases as a potential effect of the merger.  

These views derive primarily from two of the large global suppliers of metal packaging 

for the B&B sector, namely Crown and Rexam, which themselves are highly 

sophisticated purchasers with the ability and incentive to resist any attempted price 

 

14 Provisional Findings, at paragraph 8.96.   

15 Provisional Findings, at paragraph 9.6. 
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increase, through switching to alternative suppliers or by sponsoring a new entrant to 

the segment. 

4.3 In its Hearing with the CC, Crown stated not that price increases were likely post-

merger, but rather that “Crown had occasionally used Metlac as a ‘stick’ to improve the 

pricing of AkzoNobel, PPG and Valspar. It had increased the amount of business given 

to Metlac and would continue to do so if it was not for the uncertainty of the AkzoNobel–

Metlac merger.”16  Crown was also clear that it was willing and able to react in the event 

of a deterioration in the offer of the merged entity: “If the AkzoNobel–Metlac merger 

were to proceed, Crown would attempt to develop the smaller suppliers in the market 

further in order to take some business away from a combined AkzoNobel–Metlac 

business.”17 

4.4 Rexam stated “what made Metlac different from its competitors was that it was always 

competitive”,18 adding that Metlac was the “market price and innovation driver”.19  As 

with Crown, Rexam pointed to previous examples of its sponsoring new entrants. 

4.5 Ardagh noted that “in terms of price, Metlac were often the lowest cost price leader and 

so there could be an impact on costs” as a result of the merger.”20  Ardagh did not say 

with any degree of certainty that it expected there to be a price increase and referred to 

the choice available post-merger, with ANPG, Valspar and PPG all being described as 

“good companies”.21  

4.6 While the CC claims support for its provisional findings from the fact that these Metlac 

customers (primarily for B2E coatings) account for a significant proportion of the market, 

the views of other customers – including the majority of small customers and of other 

large customers in the FCG segment – indicate no competition concerns on price.   The 

CC notes that many of the largest customers in the FCG segment did not respond to the 

market questionnaire; this suggests that these customers had limited if any concerns 

regarding the transaction.  They also did not submit any response to the CC’s invitation 

to comment at the start of the Inquiry.  

4.7 With the exception of Ardagh, Crown and Rexam, whose views are publicly known, just 

five other customers raised any form of concern regarding post merger prices.   No 

other party with whom the CC held a hearing raised any concerns on the issue of price.   

 

16 Summary of CC’s hearing with Crown, at paragraph 20.   

17 Ibid., at paragraph 18.  

18 Summary of CC’s hearing with Crown, at paragraph 27.   

19 Ibid., at paragraph 29.   

20 Summary of CC’s hearing with Ardagh, at paragraph 15.   

21 Ibid.   
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4.8 As noted above, the CC’s question to customers on pricing was deeply unsatisfactory in 

terms of its framing and was highly likely to have produced biased and directed 

outcomes, of little evidential value.  The CC asked customers: 

“Please provide us with details of any instances in the past 5 years where 

Metlac’s lower pricing is a factor you have used in pricing discussions with other 

metal packaging coatings suppliers, in order to successfully drive a lower price 

from those other suppliers.”22   

4.9 In spite of the manifestly leading nature of the question asked, the actual responses 

received from customers paint a different picture.  The CC received 20 responses to this 

question – of which 17 were from Metlac customers.  Of the 20 responses received, 

only half (i.e. 10 customers) appear to have indicated that they have at some point used 

Metlac’s quotes to lower the prices of other suppliers.  Looking at Metlac customers 

only, more than 42% of those who responded to the questionnaire appear to have 

confirmed that they have never used Metlac as a pricing “stick” in any contract 

negotiations in the past five years.  

4.10 Of the 10 respondents that said they had used Metlac in this way, only one customer 

stated that in all cases it used Metlac’s quotes to lower prices.  One other customer 

provided a vague answer that Metlac’s pricing stimulates the competitiveness of other 

suppliers and this “had a beneficial effect on the whole of its supply”.23  The remaining 

eight customers either did not respond to the question on the proportion of volumes 

when Metlac’s pricing was used as a stick, or provided a “generic indication”, 

mentioning isolated episodes, “sometimes” or “in certain occasions”.   

4.11 The CC’s contention that Metlac acts as a pricing constraint receives support from only 

a very limited number of customers and is certainly not a customer-wide consensus.  

80% of customers which were sent a questionnaire did not raise any concerns with the 

CC on the impact of the merger on pricing.  Those who did were among the largest and 

most powerful customers in the market, well capable of looking after their own interests.   
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22 CC Customer Questionnaire, Question 30.I, emphasis added.  The second part of the question asked customers to 

estimate the proportion of pricing discussions where Metlac’s pricing is referred to and the total proportion of volume 

of metal packaging coatings that is affected by these discussions.  The question then asked “alternatively, if Metlac’s 

pricing is not used as a negotiating factor with your other suppliers any more frequently than other metal packaging 

coatings supplier’s prices, please indicate this”.  The CC appears to believe that this additional wording captures the 

full market; given the leading nature of the first question, this is highly unlikely to be the case.  

23 Summary of responses to the CC Questionnaire, at page 8.   


