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This document has been drafted in response tot#tterient of Issues
published by the Competition Commission offf T2cember 2012.

Paragraph 5(b) of the statement asks for partieketdify issues that they
believe the Competition Commission should inveséigehich are over and
above the current level of intent.

The purpose of this document is to set out as tp Maelieve the Competion
Commission should investigate the supply of autoregtaint to bodyshops
that repair vehicles in the PMI market.

In my opinion the development of supply arrangementer recent years
has had an adverse effect on competition. The @hidks become
increasingly “immune” to competitive market pregsur The “immunity”
has reached such a level that in 2012 the insur@mo@anies paid in the
region of £230m more for paint than they would hdege if normal market
forces had been allowed to influence the market.

The harm is inflicted on the market due to “horitadreffects” ToH 3) and
“vertical relationships”ToH 5).

In my opinion the Competition Commission could bbsh the validity of
my claims by using statutory powers to requestrmédion from Paint
Marketing Associations, Paint Manufacturers, IneaeaCompanies, Claims
Management Companies, Motor Manufacturers and Bups

Inflationary Pressure on Prices Due to Commercial Aprovals

In recent years the term “Influencer” has beconfendd in the automotive
paint market. An “influencer” is an entity thatrexcognised as being able to
“‘incentivise” a bodyshop to choose a particulandraf automotive paint.
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8 There are recognised groups of “influencers” inrrerket:-

a) Insurance companies Very influential with bodyshops due to the
fact they are either existing customers or poténtiatomers.

b)  Accident Management Companies Very influential with
bodyshops due to the fact they are either existusjomers or
potential customers.

c)  Motor Manufacturers. Obviously powerful in the automotive
market. Some main dealers do not have bodyshoigsproviding an
opportunity for an independent bodyshop to achtheestatus of an
approved motor manufacturer repairer. Or, in cagese a main
dealer does have a bodyshop, the motor manufadtasainfluence
over the whole business (ie the bodyshop as welhasales,
workshop, parts etc).

9 In its most basic form the influence is exertedhgs “carrot and stick”
method.

(i) If a bodyshop does not have the benefit of repainkvirom an
influencer then the carrot is used
“If you consider using paint brand “xyz” and buying it from
source“abc” then it will greatly increase the probability of
us referring repair work to your business”
(i) If a bodyshomloes have the benefit of repair work from an infleer
then the stick is used
“Iif you don’t buy enough of paint brand “xyZ’ from source
“abc” then the repair work will have to be referred to
another bodyshop that is willing to be more co-opeative”

10 Dialogue between paint manufacturers and influenhas increased
consistently over recent times. Paint manufacsunere offered rewards to
influencers in return for exerting “pressure” ordigshops to use a particular
brand.

11 The more aggressive the pressure then the largeetinard.

12 In some cases the reward is calculated as a pageenf the total bodyshop
spend. In others it is a value per job referrethéobodyshop.

9" January 2013. Submission to Competition Commiissi Page 2 of 10 Nigel & Brian Hecks.



13

14

15

16

17

18

Paragraph 100 of the issues statement acknowl|¢dgilsodyshops work
for a number of work providers. This means thagvaard based on the total
spend of the bodyshop results in goods purchasetidaepair referred by
one influencer are also contributing to the rewakived by another
influencer and vice-versa.

A flat fee per job referred to the bodyshop is gieablematic. Not all jobs
require the same value of paint to be purchase@xtreme cases the value
of the reward fee paid is greater than the copteft required for the repair.

The prevalence and value of these incentive scheaggrown year-on-
year. As at the end of 2012 the majority of infloers (by volume and
market share) have a commercial arrangement ire plab a paint
manufacturer and/or paint marketing association.

In recent years the phenomenon of “double-dipphg become common
place. This is the scenario where a number afiénfters are claiming
rewards for sales into a particular bodyshop. fflost common occurrence
IS cross-over between motor manufacturer influemakinsurer influence.

Example: AXA refer the repair of a Vauxhall to adlgehop that is
approved by VW/Audi, Mercedes and Ford. If theysiubp
purchases Spies Hecker from a distributor thaffiisaged to
the NIBS (paint marketing association) via the FGehtral
Billing programme then the following “rewards” bexe
payable:-

(i)  AXA, referral fee

(i)  VWI/Audi, approval fee

(i) Mercedes, approval fee

(iv) Vauxhall, approval fee

(v) Ford, approval fee + central billing rebate
Rewards (ii), (iii) and (v) are calculated on tb&at Spies
Hecker paint spend of the bodyshop not just thadpleat
relates to VW/Audi, Mercedes or Ford vehicles.

In an accident repair market in which it is accdptet repair volumes are
static (or even falling) the paint companies haae to earn extra revenue to
finance the increasing costs of incentives offécedifluencers.

In the main paint companies have achieved this ¢cynabination of cutting
infra-structure costs and aggressive price inceefsebrands that are
approved by influencers.
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The price increases are fed into the market vigAtisatex system. The
Audatex system is accepted by the majority of iessias an acceptable
method for estimating the price of paint. Audatese their estimates for
paint on the trade prices submitted by the majort@and consumable
manufacturers. The paint manufacturers only supries to Audatex for
brands that are approved by influencers.

Obviously, for the increased trade price of pangénerate the maximum
amount of revenue the competitive market forcesi nede neutralised as
much as possible.

Arrangements between the “influencers” and thetpaanufacturers have

applied vertical restrictions on the mark€bH 5). The characteristics of

the agreements are that they:-

()  specify “approved brands” and/or the “source ofdapproved brands”

(i) apply a “consequence” to the bodyshop in the esEnon-
conformance

Arrangements between paint manufacturersRandt Marketing

Associations(defined later in submission) have applied horiabn

restrictions on the market¢H 3). The characteristics of the agreements

are:-

()  limited “distributor membership” of the Paint Matkey Association
with minimal geographical overlap between approshstributors

(i)  “consequences” for distributor in the event of rmpliance with
association rules

(i)  collection / payment of “influencer” rewards froraipt distributors

(iv) collection of end user spend data from distributors

Paint company activities (in particular with regémcauditing spend data,
differentiating availability of technical data awdrbal claims about product
warranty) seek to partition the UK market from otBeropean markets.
This applies horizontal restriction§dH 3) to the market and that reduces
the impact of cross-border trade within the Europgaion.

More details abouRaint Marketing Associationsare given in one of the
sections later in the document.

More details regarding the vertical and horizon¢gkrictions are given in
sections later in the document.
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Quantum of anti-competitive activity on the consume

26 In order to evaluate the cost of the cumulative@fof the price increases
due to influencer fees it is necessary to compeodyzts that are approved
by influencers against products that are not agaov

27  The four largest paint manufacturers have 95% @fthailable market.
Each of these manufacturers sells multiple brands.

28 Inrecent years the “profile” of paint brands hagi categorised as
“Premium” or “Budget”.

29 “Premium” brands have the characteristics that dreyapproved by
“industry influencers”, have a high selling priaedeare included in the
Audatex assessment for the costs of paint and rakster

30 “Budget” brands have the characteristics that #reynot approved by

“industry influencers”, have an economical sellprgce and are not
included in the Audatex assessment for costs oit jgaud materials.

The table below summarises the situation:-

Manufacturer Brand Market Share Profile
PPG Nexa Autocolor 19% Premium
PPG PPG 8% Premium
PPG Max Meyer 6% Budget

DuPont Spies Hecker 8% Premiun
DuPont Standox 9% Premium
DuPont Dupont 6% Premium
Akzo Nobel Sikkens 19% Premium
Akzo Nobel Lesonal 4% Budg_]et
BASF Glasurit 12% Premium
BASF R-M 5% Premium
Valspar Octoral 1% Budget
Valspar DeBeer 1% Budget
Lechler Lechler 2% Budget
Sherwin Williams | Sherwin Williams 1% Budget

86% of the paint supplied in the market is “Preniium

14% of the paint supplied in the market is “Budget”
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The three most common components of a paint sysseah in the repair of a
vehicle are primer, colour basecoat and clearcddte table below
compares the prices of the “Premium” and “Budgetihpfor each of these
components. The prices are based on the cost taghrers (the cost that
would be included by insurance companies to caleulee cost of future
insurance premiums).

Premium Budget
(Ellitre) (Ellitre)
Primer £90 £58
Colour Basecoat £145 £105
Clearcoat £95 £72

For the average repair 0.5 litres of primer is nexfl) 0.4 litres of colour
basecoat and 0.4 litres of clearcoat. Applying thtio of usage to the
prices above:-

The average price of “Premium” paint for arepairi  £141
The average price of “Budget” paint for a repair is £95

This calculation shows a difference of £46 per repa

5,000,000 vehicles are repaired each year. Ape46epair the financial
cost of using “Premium” paints is £230 million aihé valid to assume that
this increased cost will be to the detriment ofé¢basumer via higher
insurance premiums.

If the market was open to normal market influenoedyshops would look
to reduce costs by taking advantage of the “Budgedtiuct offer. To
obtain a competitive advantage the bodyshops wafdd savings to
insurers in an effort to attract work. However thguirement to use paints
approved by “influencers” prevents the possibitifypodyshops taking
advantage of the “Budget” product offer.

Performance of Premium paints against Budget paints

As “Premium” paints are more expensive than “Butigaints
consideration must be given as to whether the Rirarpiaints offer a better
level of service to the consumer than the Budgiitpa
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For the consumer the purpose of the paint finistherrepair area is to make
the repair “invisible” (ie replicate the colour afwdish of the undamaged
part of the vehicle). The “invisibility” needs be maintained for the
warranty period that is offered by the bodyshop.

In general bodyshops offer a five year warrantyaepairs (sometimes even
a lifetime). If Premium paints offer a better pugtiwarranty to bodyshops
than that of Budget paints then this could be aw®red to contribute
towards a better level of service to consumers.

In order to assess the product warranty offerethbyPremium” paint
brands | refer to the standard terms and conditvdissle for each of the
paint manufacturers.

DuPont.
All of the brands offered by DuPont are Premiunelelant extracts from
their terms and conditions are as follows:-

“14. Seller warrants that goods sold hereunderlsha equal to the Sellers
specifications and Buyer assumes all risks andlitglfor the results
obtained by the use of the goods covered by tlisravhether used singly
or in combination with other products. ....”

“15. Subject as expressly provided in these comist and except where
the goods are sold to a person dealing as a cons(mithin the meaning of
the Unfair Contract Terms Act 1977) all warrantiesnditions or other
terms implied by statute or common law are excluddte fullest extent
permitted by law.”

The terms and conditions of sale do not offer aybbdp any support in
providing a product warranty.

The Marketing and Strategic Planning Manager of @ifeonfirmed this
during October 2011 in response to an enquiry faompairer — | quote:-

“I am in receipt of your enquiry regarding warrantpver on DPC
materials purchased by you.

.... DuPont in the UK does not provide any kind ohuafacturer warranty
on its Refinish products to end-users.”
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BASF
All of the brands offered by BASF are Premium. d¥aht extracts from
their terms and conditions are as follows:-

“3.1 Unless otherwise agreed the quality of thedmis exclusively
determined by BASF’s product specifications. ...."

“3.3 Quality and shelf life data as well as otldata constitute a guarantee
only if they have been agreed and designated ds' suc

“10.3 Buyers claims for defective goods are sutije@ period of limitation
of one year from the receipt of the goods.”

As long as BASF and the bodyshop have completedeteeant paperwork
for each repair there may be support to provid2 en@nth product
warranty.

PPG.

PPG offer both “Premium” and “Budget” paints. Tteems and conditions
of sale for all brands are identical. As a rethdtPremium paint warranty
support cannot be greater than that of the Budget.p

Relevant extracts from the terms and condition@ar®llows:-

“4.1 Itis for the Buyer to satisfy himself of thaitability of the goods for
his own particular purpose. Accordingly the Seljgres no warranty as to
the fitness of the goods for any particular purpasd any implied warranty
of condition (statutory or otherwise) is excludedept in so far as such
exclusion is prevented by law. ...."

The terms and conditions of sale do not offer aybbdp any support in
providing a product warranty.

Akzo.

Akzo offer “Premium” and “Budget” paints. The termuasd conditions of
sale for both brands are identical. As a res@ltRremium paint warranty
support cannot be greater than the Budget paint.
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Relevant extracts from the terms and conditionsaarm®llows:-

“The goods will be reasonably fit for their genemirposes, but we give no
warranty that they will be fit for any particulaiuppose or process unless
this has been specifically agreed in writing.”

The Premium paint brands offer the minimum amodiisupport for
bodyshops in providing a product warranty. Thislef support is
equalled by the “Budget” paint offers.

Request to Investigate.

It is shown that limiting the bodyshops choice ofghases and requiring the
use of Premium paints does not contribute towangisraprovement for the
consumer, but the consumer is having to pay higiegor insurance
premiums as a result of this requirement.

The quantum of this detrimental effect has beeoutatled at £230 million
for 2012.

This figure is projected to increase to over £25%lon for 2013 (next price
increases for Premium paints are expected in quak€2013). Over the
past 7-8 years the consumers have been disadvdriggecumulative
figure approaching £1 billion.

On this basis, | believe it is vital that the Conmgen Commission
investigates the effect of the vertical relatiopshifoH 5) as well as the
horizontal restrictionsToH 3) for the supply of automotive car paint to car
body repair shops (bodyshops).

Paint Marketing Associations.
There are three major Paint Marketing Associat(&®MA ) in the UK —
IRIS Coatings, NIBS and ACIS.

PMAs are companies that have paint distributors@sbers. The aim of a
PMA is not only to have a network of distributolngt give national
coverage for the UK market, but also to restriettiembership so that the
number of distributors offering services to a martr geographical area is
kept to a minimum.

The methods by which tH&MA controls members competing with each
other ranges from non-competition clauses beingewinto the joint
venture agreement to managing “border conflictsadgaentleman’s club
basis.
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The purpose of a PMA is to formulate and preses#l@s proposition on
behalf of the member distributor. The successgmatfor a PMA is to get
bodyshops to adopt the sales proposition and & arib a trading
relationship with one of the member distributors.

It is important to note that the PMAs are not dlsttors and they do not
have bodyshops as customers. This is often messepted within the
industry. PMAs will often refer to themselves astributors of paint or talk
about ownership of customers.

PMAs also recognise the potential powers of ingustituencers and they
will offer rewards to influencers in return for eding their sales
proposition. In order to raise funds to pay fardt rewards PMAs will
invoice member distributors. Usually these chaayescalculated as a
percentage of a particular bodyshop purchasesrdier to maintain the
revenue for payment of the rewards the PMA hasitoree a discipline on
the member distributors (that makes payment of Riid&rges not optional)
but also to protect member distributors from ot@npetitive influences.

The Compounding Effect of Vertical Relationships ad Horizontal
Restrictions

The market has developed in such a way that imrdtw a strong approval
influencers can obtain financial rewards from pamnainufacturers and
PMAs.

The paint manufacturers and PMAs have a commoresttéen that they rely
on horizontal restrictions to raise funds to payittfluencers.

Nature of Vertical Relationships
Agreements exist between influencers and paint fagturers that prevent
bodyshops from using budget paints.

Agreements exist between influencers and PMAssbek to define the
distributor that bodyshops will trade with.

Agreements exist between influencers and PMAsséek to control the re-
sale price of paint.

Nature of Horizontal Restrictions
PMA activity will seek to reduce competition betwemember distributors
and will seek to reduce the activity of non-memthistributors.

Paint Manufacturer activity seeks to protect “Pnamii paint price points by
horizontal restrictions that seek to monitor arduice the effect of cross-
border trade.
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