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BHP BILLITON SUBMISSION IN RELATION TO THE COMPETITION COMMISSION’S NOTICE 
OF POSSIBLE REMEDIES FOLLOWING THE STATUTORY AUDIT SERVICES MARKET 
INVESTIGATION 
 

Dear Sirs, 
 
I am pleased to enclose a submission from BHP Billiton in relation to the Competition Commission’s 
Notice of possible remedies following the Statutory Audit Services Market Investigation.  

We welcome the opportunity to participate in this Competition Commission consultation. BHP Billiton 
has a Dual Listed Company (DLC) structure, combining a UK company (BHP Billiton Plc) with an 
Australian company (BHP Billiton Limited). In addition we are listed on the New York Stock 
Exchange and registered with the Securities and Exchange Commission in the United States. We 
are therefore subject to the regulatory regimes of the UK, Australia, and the United States, and are 
able to comment on the Competition Commission’s proposals from this perspective.  

This response is intended to relate both to your provisional findings and to the possible remedies. 
Rather than answer all of the specific questions in turn, there are a number of general points that we 
consider are important to make. Our response, which can only represent a single company 
viewpoint, is informed by the fact that we believe the processes in place at BHP Billiton, as set out 
each year in our Annual Report, are robust and reflect the independent working of our Risk and 
Audit Committee (RAC).  
 
Governance failings at a minority of companies 
 
Firstly it is important to state that BHP Billiton fully agrees with the emphasis the Commission has 
placed on the need for auditors to be independent and objective in serving the needs of 
shareholders and the investor community for the marketplace to operate effectively. However, as set 
out in the Provisional Findings Report, it appears that many of the identified problems seem to be 
embedded in corporate governance failings at a comparatively small number of companies rather 
than in failings linked to longevity of the auditor-company relationship across the whole market.  
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This would appear to be borne out by the Competition Commission finding that most audits are 
performed diligently and with appropriate challenge. It is further supported by the statements set out 
in the Provisional Findings Report in section 11.39 where a only a small number of Audit Committee 
Chairmen informed the Commission that they have ‘little visibility of what happened during the actual 
auditing process’ and ‘could not know if the auditor was doing a poor job unless management raised 
an issue’. It is also governance concerns at some companies that are highlighted by the Financial 
Reporting Council’s experience as set out in 11.40 that ‘the level of resources devoted to corporate 
governance within companies declined further down the FTSE index’.  
 
These examples suggest that the proposed remedies focused on supporting the recent changes to 
the UK Corporate Governance Code, rather than on mandatory rotation of the external auditor, 
should have the most impact on the achievement of the Commissions aims. Indeed, we do not 
consider that the remedies proposed by the Competition Commission, particularly around the 
mandatory rotation of auditors, would necessarily deliver an increase in the number of mid-tier firms 
being appointed to FTSE 350 audit mandates.  
 
Mandatory rotation 
 
While mandatory rotation may in principle offer mid-tier audit firms greater opportunities to tender, 
the scope and scale of audit requirements is likely to continue to favour the big-four audit firms, 
particularly for companies in the FTSE 100. This is because in order to be effective, any auditor of 
those companies must have the experience, scale and international reach to handle the audit 
mandate worldwide. 
 
There are other difficulties presented by mandatory rotation. One is that companies could be forced 
to change auditor at a time when the existing auditor’s understanding of the business would benefit 
the audit process, for example in the event of a corporate action. In addition, in practice the options 
for rotation are further limited by the impact of other non-audit services received by the company 
from other providers. Mandatory rotation of auditors would have a knock-on effect of requiring 
rotation of these other services so further impacting negatively on management time and overall 
costs.  
 
Lastly, the time that a new auditor will take to fully understand the business introduces risk. If a large 
number of companies are forced to change auditor over the same short timeframe, this is a risk that 
must be acknowledged by the Government. While not insurmountable, the risks associated with 
mandating change at every company in the FTSE 350 over too short a timeframe are likely to be 
high. Indeed, we consider that the risks will be greater than those inherent in the current 
environment where it appears a few companies, or in extreme cases, sectors, have governance 
failings that could be addressed by the Financial Reporting Council (FRC) changes already in place. 
 
It is also worth noting that in their response to the European Union proposals on audit, the 
Institutional Investor Committee concluded that it should be for ‘a company, possibly through its 
audit committee of non-executive directors, to decide the best time to change auditors in conjunction 
with its shareholders/investors,’ and that ‘a mandatory rotation requirement disenfranchises both.’ 
 
We therefore do not support the mandatory rotation remedy. It will sharply increase management 
time and the costs associated with audit. It is also not clear that it will serve as a mechanism to 
increase the number of FTSE 350 mandates held by mid-tier firms. This is because of the 
fundamental scale and reach of many FTSE companies and the resulting need for an auditor that is 
large and international in operation. Finally, without investor backing, it does not seem clear that 
mandatory rotation will benefit shareholders or companies – the key parties in the relationship.   
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Relationship between auditors and management 
 
We have long been mindful of the relationship between the auditors and management. As the 
Competition Commission findings suggest, there necessarily is an information exchange between 
the Chief Financial Officer of BHP Billiton and the external auditor. However, in the case of BHP 
Billiton, to ensure management does not have any inappropriate influence, or a perception of 
inappropriate influence, the external auditor has unfettered access to the RAC, both through regular 
meetings with the RAC Chairman and through closed sessions during RAC meetings.   
 
As set out in our Annual Report, the RAC manages the relationship with the external auditor on 
behalf of the Board. It considers the reappointment of the auditor each year, as well as remuneration 
and other terms of engagement, and makes a recommendation to the Board. The last competitive 
audit review was in 2003, when KPMG was appointed by the Board on the recommendation of the 
RAC. There are no contractual obligations that restrict the RAC’s capacity to recommend a 
particular firm for appointment as auditor. Shareholders are asked to approve the reappointment of 
the auditor each year in the United Kingdom. 
 
In forming its view, the RAC evaluates the performance of the auditor during its term of appointment 
against specified criteria, including delivering value to shareholders. The RAC also reviews the 
integrity, independence and objectivity of the auditor, and the range and scope of these reviews are 
clearly and transparently set out in the Annual Report to enable shareholders to make judgments 
about the nature of the relationship with the auditor.  
 
We therefore consider that the evaluation and review of the auditor ensures that that there is no 
misalignment in the process, that it is not too focused on management, and that shareholders are 
being properly served. In particular, the auditor is accountable to the RAC, members of which (in 
their capacity as Directors) have as a core role the responsibility to represent shareholders. 
Therefore we believe that the governance framework and process appropriately encourages the 
auditor to represent shareholders’ interests. 
 
We do not consider that the quality or nature of audit reporting to shareholders is solely driven by 
the reluctance of management to permit greater detail. In fact, much of the audit reporting is driven 
by prescribed language in auditing standards. Reluctance to go beyond this is therefore less about 
management than about audit firms seeking to mitigate risk by adhering precisely to what they must 
say – and not drifting into the domain of subjective statements. It would seem unlikely that mid-tier 
firms would approach this challenge differently.  
 
If it is felt that there is an information gap in terms of disclosures in financial statements, this should 
be dealt with by amending accounting standards rather than asking the auditor to fill the gap – which 
ultimately will lead to more time and cost for companies. And if it is felt that there is an information 
gap in terms of the audit process and the interface between the auditor and the audit committee, the 
recent changes to the UK Corporate Governance Code which we refer to below (particularly the 
requirement for the audit committee’s report to include ‘the significant issues that the committee 
considered in relation to the financial statements, and how these issues were addressed’ and ‘an 
explanation of how it has assessed the effectiveness of the external audit process’) should be given 
time to have an impact. 
 
Regulatory evolution 
 
There has been a great deal of change over the past 10 years in the regulatory landscape 
surrounding the audit committee and the selection and appointment of an auditor. In the United 
States the most impactful change was the Sarbanes-Oxley Act of 2002 under which the Securities 
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and Exchange Commission issued strict requirements regarding auditor independence, setting new 
or enhanced standards for all US public company boards, management and accountancy firms. 
Sarbanes-Oxley has also created a new reporting requirement on auditors to report on the 
effectiveness of internal control of the audited entity. 
 
Due to our listing on the New York Stock Exchange, BHP Billiton is required to report in line with the 
Sarbanes-Oxley Act. Based on our experience, we agree with the assessment of PwC as set out by 
the Commission in Paragraph 222 of Appendix 8 that Sarbanes Oxley has been a major factor in 
raising the bar for regulation of the audit process. Sarbanes-Oxley has: increased the substantive 
complexity of the audit; increased the extent of disclosures in company reporting, which require 
additional auditor input; and introduced stricter requirements for the independence of the company’s 
audit committee and auditors (including a ban on the provision of certain non-audit services). 
 
Extended reporting requirements  
 
On this side of the Atlantic, the outcomes of the European Commission initiatives in this area remain 
uncertain. It is therefore understandable that neither the FRC nor the Competition Commission 
should wish to wait until those initiatives are finalised before reporting. However, some certainty in 
the UK is provided by the outcome of the recent wide-ranging FRC review exercise titled ‘Effective 
Company Stewardship’, and the subsequent revisions to the UK Corporate Governance Code are 
now in force. We consider that these revisions will provide significant insight to the way that audit 
committees of well governed companies operate on behalf of shareholders. This impact should be 
taken into account in the Competition Commission’s thinking, particularly under remedy seven – 
extended reporting requirements. 
 
The two most substantive changes enshrined by the Code for reporting periods beginning on or after 
1 October 2012 are the requirement (on a comply or explain basis) to tender the external audit 
contract at least every 10 years, and the new section of the annual report that should describe the 
work of the audit committee in discharging its responsibilities (including an overview of the 
significant issues that the committee considered in relation to the financial statements, and how 
these issues were addressed). Although the response by companies to these new requirements will 
not be known for 12 to 18 months, the history of the UK Corporate Governance Code suggests that 
the Code’s ‘comply or explain’ regime is a powerful agent of change that appropriately promotes 
good governance outcomes while balancing the circumstances of particular companies. 
 
We therefore believe the tendering requirements and extended reporting requirements in the 
updated Code should be given an opportunity to effect the change desired, before the Competition 
Commission or other bodies look to more inflexible remedies such as mandatory tendering and 
mandatory audit firm rotation. Our view is that the UK Corporate Governance Code’s new 
requirements strike an appropriate balance to preserve audit independence while maintaining audit 
quality and effectiveness. There is a considerable risk that mandatory rotation itself could reduce 
audit quality – particularly where rotation is mandated over a relatively short timeframe. This is 
because it can take two to three years for a new auditor relationship to work effectively. In contrast, 
a clear requirement for retendering should help achieve the greater level of scrutiny and insight that 
investors may seek. 
 
We believe that the FRC changes are appropriately focused on responding to governance failings at 
some firms and companies. With these changes overlaying those created through Sarbanes-Oxley, 
we believe that the latest changes need time to work before their effectiveness can be judged and 
that it is too early to determine whether an additional layer of regulation is appropriate.  
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Enhanced shareholder-auditor engagement 
 
Evidence that time is required to judge the effectiveness of the UK Code changes is supported by 
the fact that in the past few months, some shareholders have begun to vote against the re-
appointment of auditors where non-audit fees have been more than 50 per cent of the value of the 
audit fees. This suggests that shareholders are prepared to take an increasing role in the decision to 
appoint an auditor. Although not large enough to yet represent a trend, this is a new development 
and highlights the power of the UK Corporate Governance Code to change the relationship between 
companies, their auditors, and investors. 
 
Summary 
 
As noted in section 11.45 of the Provisional Findings Report, the study by Beattie, Fearnley and 
Hines ‘Do UK audit committees really engage with auditors on audit planning and performance’ 
found that ‘Audit Committees are not a panacea for all auditing problems’. In summary, our view is 
that mandatory rotation or tendering of auditors will also not be a panacea for all auditing problems. 
As set out in the Provisional Findings Report, this is because many of the problems seem to be 
embedded in corporate governance failings at a small number of companies rather than in failings 
linked to longevity of the auditor-corporate relationship. 

I trust you find this submission to be a useful addition to the debate. If you have any questions, 
please do not hesitate to contact me. 

Yours sincerely, 

 
Jane McAloon 
Group Company Secretary 
 
 
 
 
 


